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The agency proposal follows:
Sumary

Pursuant to N.J.S. A 52:14B-5.1, the rules in this chapter are scheduled to
expire on June 27, 2008. In accordance with N J.S. A 52:14B-5. 1c, the subm ssion
of this notice of proposal to the Ofice of Administrative Law extends that
expiration date 180 days to Decenber 24, 2008. The Department of Agriculture has
revi ewed these rules and proposes to readopt these rules w th amendnents, as
t hey have been found to be necessary, reasonable and proper for the purpose for
whi ch they were pronul gated. Readoption with anmendnents is necessary because
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N.J.AC 2:72 originated with the need to protect the New Jersey growers of

peri shabl e agricultural conmmodities who fell victimto unscrupul ous buyers of
their product, by insuring that the buyers of perishable farm products doing
busi ness with New Jersey farners have on deposit with the Departnent of
Agriculture sufficient security bond to cover their purchases. The rul es have
provi ded the New Jersey farmers a nethod of recovering noneys owed to them by
Iicensed agricultural conm ssion nerchants (any person engaged in the business
of soliciting or receiving any perishable agricultural commodity for sale on
conmi ssion on behal f of the grower thereof), brokers, agents and conmodity
dealers in the event of bankruptcy or default by enabling the farner to file a
verified claimagainst the security or deposit held by the Department. The rul es
establish a fornula to be used in determ ning the anbunt of the required bond,
as well as the claimfiling procedures and the requirenent that dealers,

conmi ssi on merchants and brokers issue invoices that record the terns of the
transaction. The rul es have been amended over the years since 1930 to update the
m ni mum and maxi mum val ues of the bond requirenents, to include additiona
commodities, and to update paynent due dates. This chapter continues to protect
New Jersey growers from economni c di sadvant ages caused by the failure of buyers
to pronptly pay for products ordered and received fromgrowers. NJ.AC
2:72-1.1 and 1.2 give a definition of terns used and explains |license
application procedures including requirement for proof of surety, $ 30.00
application fee and the formula to be used in determ ning the anount of surety
to be filed. Caimfiling procedures are described in NJ.A C 2:72-2.1. The
necessity of an invoice detailing the terns of the transaction is explained in
N.J.A C 2:72-3.1 through 3.3. The requirenent to obtain and record vehicle tare
wei ght and gross weight is set forth in NJ.A C 2:72-3.4.

The Departnment is currently proposing anmendnents to N.J.A C. 2:72-2.1(b) and
(c)1 to delete a non-working phone nunmber correcting the contact information for
requesting claimforns and filing claimfornmns.

As the Departnent has provided a 60-day conment period on this notice of
proposal, this notice is excepted fromthe rul emaki ng cal endar requirenent
pursuant to N.J. A C 1:30-3.3(a)5.

Soci al | npact

N.J.S.A 4:11-19 requires that all comm ssion nmerchants, dealers, agents and
brokers of perishable agricultural commodities on a credit basis be Iicensed
after filing the required security with the Department of Agriculture. Al
conmi ssion nmerchants, deal ers, brokers and agents of perishable agricultura
commodities in New Jersey, as well as New Jersey growers, are directly affected
by these rules. N J.A C 2:72 ensures that all credit buyers of perishable
agricultural commodities are uniformy bonded and licensed to buy products
directly fromthe New Jersey farmer. Al New Jersey growers enjoy SOme econormc
protection through this process of having all buyers licensed. Unlicensed credit
buyers are subject to nonetary penalties pursuant to N.J.S. A 4:11-34.

The proposed anendnents do not increase any burden on either the growers or
t he buyers, but rather clarify the Department contact information for requesting
claimforns and filing clains.

Econoni ¢ | npact

Buyers of perishable agricultural commpdities are annually charged a $ 30.00
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application fee, as prescribed in N.J.S. A 4:11-19. Buyers al so bear the

adm ni strative cost of the deposited security, which usually runs $ 10.00 to $
25.00 per thousand or to a maxi mumof $ 3,750. This buyer pays this

adm nistrative charge directly to the bondi ng conpany. There is also a certain
econom ¢ i nmpact upon the Department of Agriculture for program adm nistration
costs.

The proposed anendnents do not have an economic inmpact on either the growers
or the buyers, but rather clarify the Departnment contact infornation for
requesting claimforns and filing claimns.

Finally, these rules proposed for readoption, will have a positive economc
i mpact on growers, as they help ensure that growers receive the agreed-upon
purchase price fromthe brokers, dealers, and comm ssion nerchants.

Federal Standards Statenent

Executive Order No. 27 (1994) and P.L. c. 65 require State agencies that
adopt, readopt or anmend State rul es exceedi ng any Federal standards or
requi renents to include in the rul emaki ng document a conparison with Federa
law. The United States Department of Agriculture has promul gated regul ati ons
pursuant to its authority under the Perishable Agricultural Comodities Act, 7
U S.C. 88499a et seq., for the licensing of brokers, dealers, conm ssion
nmer chants, and shi ppers who purchase and nove perishable agricultura
commodi ties through interstate conmerce. 7 CFR 46.1 et seq.

The Perishabl e Agricultural Conmodities Act and correspondi ng regul ations
(PACA) provide Federal standards and |icensing requirenents for brokers,
deal ers, and conmi ssion nmerchants that deal w th and purchase perishable
commodities interstate. N J.A C 2:72, however, provides |licensing and bondi ng
requi renents for deal ers, brokers, or comm ssion nerchants who purchase
agricultural conmodities in New Jersey. The requirenents inmposed under Chapter
72 do not exceed the Federal requirenents under PACA; therefore, no Federa
standards analysis is required.

Jobs | npact

An eval uation of the rules proposed for readoption with anendnents shows that
there woul d be no gain of New Jersey jobs. However, failure to adopt could
adversely affect the New Jersey produce, poultry and egg industries including
brokers, deal ers, producers and growers and others associated with the
agricultural industry, resulting in the permanent |oss of jobs.

Agriculture Industry I npact

The Soci al and Economi c | npacts above describe the inpact of the rules
proposed for readoption with amendnents on the agriculture industry.

Regul atory Flexibility Analysis

The rul es proposed for readoption with anendnents have an i npact on snall
busi nesses in that all buyers, both |arge and small, operating on a credit basis
with New Jersey producers of perishable agricultural comvpdities, who are, to
the best of the Departnent of Agriculture's know edge, al nost exclusively small
busi nesses, nmust conmply with the provisions of this chapter.
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The rules provide for a different price for the security for small
busi nesses. Since the bond is based on the value of the average nmonth's
purchases, small businesses will generally have a smaller bond requirenent. For
exanpl e, based on the fornmula in N.J. A C. 2:72-1.2(b), the security required for
a small business is inthe $ 5 000 to $ 15,000 range, while the security
required for a large business could range from$ 50,000 to $ 150, 000.

The rul es inpose both recordi ng and recordkeepi ng requi rements upon deal ers
and comi ssion nerchants to keep basic records of transactions and issue a copy
to growers. These requirenents, although stipulated in these rules, are normal
requi renents of doing business and therefore are not viewed as so burdensone as
to nerit differing standards. Likew se, the rules for filing clains apply
uniformy to all growers and require consistent application. Therefore, no
di ffering standard can be applied based on business size.

The Departnent of Agriculture does not feel the rules inpose any nore burdens
on the regulated comunity than is necessary to insure the fiscal responsibility
of the purchaser on credit. There is no professional assistance required nor
initial capital outlays to any business by the rules proposed for readoption
wi th amendment s.

Smart Growt h | npact

The Departnment does not anticipate that the rul es proposed for readoption
wi th amendnents will have any inpact on the achievenent of snmart growth or the
i mpl enentati on of the State Devel opnment and Redevel opment Pl an

Full text of the rules proposed for readoption nay be found in the New Jersey
Admi ni strative Code at N.J.A. C 2:72.

Full text of the proposed anendnents follows (addition indicated in bol dface
thus; deletions indicated in brackets [thus]):

2:72-2.1 daimfiling procedures
(a) (No change.)

(b) Forns for filing clainms against any conmm ssion merchant, deal er or broker
are avail able by contacting the Departnent at:

New Jersey Department of Agriculture

P. O Box 330

Trenton, New Jersey 08625-0330

[ (609) 292-5575]

(c) Al claimforms and any acconpanyi ng attachnents shall be filed with the
Departnment within 90 days fromthe date when payment was due, in accordance with
the foll ow ng:

1. Al clains shall be filed at the foll owi ng address:
New Jersey Department of Agriculture
P. 0. Box 330
Trenton, New Jersey 08625-0330;
[ (609) 292-5575;]

2.-3. (No change.)



