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The agency proposal follows:
Summary
The State Agriculture Development Committee (SADC) proposes to readopt N.J.A.C. 2:76, as the rules in Chapter 76 are scheduled to expire on March 30, 2010 pursuant to N.J.S.A. 52:14B-5.1c.  No amendments to the chapter are proposed.
The Committee has reviewed these rules and finds that they continue to be necessary, reasonable and proper for the purposes for which they were originally promulgated. 

Since the last readoption of the chapter in October 2004, the SADC: amended the rules governing cost-share grants for soil and water conservation projects by increasing the potential State reimbursement from 50 per cent to 75 per cent of actual project costs (36 N.J.R. 3959(a); 5669(a));

amended the SADC’s appraisal handbook standards in response to the Highlands Water Protection and Planning Act by more clearly defining “farmer” and the effective date of farm ownership for purposes of property valuation (37 N.J.R. 2310(b); 4215(a)); added rules for residual dwelling site opportunities (RDSO) with regard to who may continue to live in a residential unit constructed in an RDSO if common farmsite activities are no longer being engaged in due to death, disability or retirement (38 N.J.R. 2244(a); 4689(a)); and promulgated new rules that expanded the list of equine-related activities eligible for right-to-farm protection and established the standards farmers must meet to qualify for that protection (39 N.J.R. 2561(a); 40 N.J.R. 4503(a)).   The Committee also made substantial changes to the process by which eligible farms can be enrolled in farmland preservation programs (38 N.J.R. 4929(a); 39 N.J.R. 2483(a)) and added two new subchapters as a result of enactment of legislation amending the Agriculture Retention and Development Act, N.J.S.A. 4:1C-11, et seq. (ARDA) to allow for commercial nonagricultural activities to occur and personal wireless service facilities to be constructed, on preserved farms (39 N.J.R. 2568(a); 40 N.J.R. 2663(b)).
The chapter is divided into subchapters as follows:
Subchapter 1 delineates the procedures for the designation of Agricultural Development Areas.

Subchapters 2, 2A and 2B contain rules regarding the Right to Farm program and agricultural management practices.

Subchapter 3 concerns the creation of farmland preservation programs.
Subchapter 4 concerns the creation of municipally approved farmland preservation programs.
Subchapter 5 contains rules governing soil and water conservation project cost sharing.
Subchapter 6 contains the rules governing the acquisition of development easements.
Subchapter 7 provides for the review of nonagricultural development projects in agricultural development areas.
Subchapter 8 contains the rules governing the acquisition by the Committee of farmland in fee simple title.
Subchapter 9 concerns the emergency acquisition of development easements on farmland.
Subchapter 10 sets forth rules for independent professional appraisers when conducting appraisals of farmland for the purpose of local or State acquisition of development easements.

Subchapter 11 governs the Committee’s direct acquisition of development easements. 

Subchapters 12, 13, 14, 15 and 16 contain the rules for nonprofit organizations to apply for and receive grants from the Committee for the preservation of farmland.

Subchapters 17 and 17A contain the rules for the Committee to provide planning incentive grants to counties and municipalities.  

Subchapter 18 concerns the agricultural mediation program.

Subchapter 19 contains rules for valuing development easements in the Pinelands.

Subchapter 20 contains the rules for farmland stewardship grants.

Subchapter 21 sets forth the rules for providing grants to counties for the administration of the development easement acquisition program and the planning incentive grant program.
Subchapter 22 sets forth the rules for the issuance of a special permit for a commercial nonagricultural activity on preserved farmland.

Subchapter 23 sets forth the rules for the issuance of a special permit for the installation of a personal wireless service facility on preserved farmland. 
As the Committee has provided a 60-day comment period for this notice of proposal, this notice is excepted from the rulemaking calendar requirements pursuant to N.J.A.C. 1:30-3.3(a)5.
  Social Impact 
The rules proposed for readoption will have a positive social impact.  The farmland preservation program has grown significantly since the rules were last readopted.  With the 1999 enactment of the Garden State Preservation Trust Act, N.J.S.A. 13:8C-1 et seq., the number of farms preserved by the Committee, counties, municipalities and nonprofit organizations has increased dramatically.  To date, approximately 1,700 farms have been preserved in the State, totaling in excess of 170,000 acres.   

The Right to Farm Program has also grown considerably since the Right to Farm Act, N.J.S.A. 4:1C-1 et seq., was amended to strengthen the protections it provides for farmers.  Many farmers, municipalities and neighbors of farmers have invoked the procedures set forth in the rules and relied upon the agricultural management practices that have been adopted.  

The preservation of farmland is important to the citizens of New Jersey by maintaining a productive agricultural land base, minimizing the impacts of low-density suburban development, supporting the agricultural industry and local markets and maintaining water recharge areas, wildlife habitat, water quality and other environmental benefits.  All of these factors contribute to a high quality of life which makes New Jersey a place where people want to live, work and enjoy recreational activities.
In 2006, the Legislature amended the ARDA by enacting N.J.S.A. 4:1C-32.1 and 32.2.  These statutes, respectively, allow commercial nonagricultural activities to occur, and personal wireless service facilities to be constructed, on preserved farms if various criteria are met.  The purpose of the legislation is to enable farmers who have preserved their land through the State’s farmland preservation programs to generate additional income and improve their quality of life.  

The readoption of the rules will allow the SADC to continue implementing the Farmland Preservation and Right to Farm Programs and to effectuate N.J.S.A. 4:1C-32.1 and 32.2.  

  Economic Impact 
The rules proposed for readoption implementing the Farmland Preservation Program will have a positive economic impact.   In 2007, New Jersey farms brought in cash receipts of $946 million.  The readopted rules will allow the SADC, county agriculture development boards, municipal agricultural advisory committees and nonprofit organizations to continue their efforts in preserving and enhancing the agricultural industry in the State.  The preservation of this important land base is essential to maintaining New Jersey's agricultural industry.
The rules proposed for readoption will continue to help strengthen the land base by encouraging additional farms to be preserved under the farmland preservation program.  By removing these lands from development, communities can minimize excessive nonagricultural growth and support their agricultural industry. Many studies have shown that residential development results in higher property taxes associated with the costs of new school construction; additional fire and police services; road construction, repair and maintenance; and other infrastructure needs.  Preserved farmland remains in private ownership, so landowners maintain their property and continue to pay property taxes.

Readoption of the rules will ensure continuation of a fair geographic distribution of annual base grants to the 18 counties participating in the farmland preservation program as mandated by the Garden State Preservation Trust Act and the Highlands Water Protection and Planning Act, N.J.S.A. 13:20-1 et seq.  While readoption of the rules will have no impact on the overall State budget, a positive impact on any dedicated bond financing will result due to the timely expenditure of bond funds and the consequent retention of tax-exempt status.  The rules also provide financial incentives to local governments that acquire development easements as expeditiously as possible, as full utilization of county base grants enables local entities to compete for additional State cost-share funds.

The readoption of Subchapters 22 and 23 achieve the positive economic benefit of giving farmers owning preserved farms the ability to earn additional income.
  Federal Standards Statement 
 A Federal standards analysis is not required because the subject matter of the rules proposed for readoption is governed by the Agriculture Retention and Development Act, N.J.S.A. 4:1C-11 et seq., and the Garden State Preservation Trust Act, N.J.S.A 13:8C-1 et seq. and is not subject to any Federal requirements or standards.
Jobs Impact 

The Committee does not anticipate any net creation or loss of jobs as a result of the rules proposed for readoption.
Agriculture Industry Impact 
The rules proposed for readoption will have a positive impact on the agriculture industry in New Jersey.  The readopted rules will continue to assist in the preservation and enhancement of the agriculture industry in the State, whose future is dependent upon a stable land base.  The landowners who preserve their farmland have the opportunity to reinvest the proceeds from the sale of their development rights in their farming operations.  This will strengthen the viability of these farms, which cumulatively help to ensure the viability of New Jersey’s agriculture industry.
The rules proposed for readoption encourage new landowners to participate in the farmland preservation program, help expedite the application process, ensure that the preservation of lands occur in a timely manner and result in quicker payments being made to participating farmers.  

The Right to Farm rules will also continue to have a positive impact on the agricultural industry, as they afford commercial farms protections against nuisance suits and unreasonable municipal regulation of agricultural operations.
The rules proposed for readoption, allowing for commercial nonagricultural activities and personal wireless service facilities on preserved farms, will benefit the agricultural community by providing the potential for additional farm income.

  Regulatory Flexibility Analysis
The proposed readoption of N.J.A.C. 2:76 will not impose any unreasonable reporting, recordkeeping or other compliance requirements on small businesses, as defined under the Regulatory Flexibility Act, N.J.S.A 52:14B-16 et seq., which comprise the majority of farms enrolled in the the SADC’s farmland preservation program.
The rules found at N.J.A.C. 2:76 describe the requirements for implementation of the Farmland Preservation Program and Right to Farm Program authorized by the Right to Farm Act, N.J.S.A. 4:1C-1 et seq., the Agriculture Retention and Development Act, N.J.S.A. 4:1C-11 et seq. and the Garden State Preservation Trust Act, N.J.S.A. 13:8C-1 et seq.  The majority of the rules pertain to procedures and requirements to be followed by the SADC, county agriculture development boards, municipal agricultural advisory committees and nonprofit organizations in processing applications received from program participants.
Landowners participating in the farmland preservation program do so on a voluntary basis.  The preservation options available to landowners include preserving a farm for a period of eight years, or selling a development easement or fee simple title to the county, SADC or nonprofit organization.  Once a landowner is participating in any of these programs, he or she may also apply for a cost-share grant from the SADC for the installation of approved soil and water conservation practices.

In order for a landowner to participate in farmland preservation programs, an application form must be completed.  Generally, the information and documentation to complete the form is basic information about the owner, location of the farm, type of farm operation and a description of the improvements on the farm.

In the event the landowner is successful in participating in an eight-year farmland preservation program, a Farmland Preservation Program Agreement must be recorded with the County Clerk's office.  The Agreement remains in effect for an eight-year period and can be renewed for subsequent eight-year periods.  The preparation of the document is generally done by the county at no cost to the landowner.  Since this transaction involves the recording of a restrictive covenant on the farm, it is recommended, although not required, that the landowner consult with legal counsel.

When a landowner conveys a development easement on the farm to the county, SADC or nonprofit organization, the landowner is required to record a Deed of Easement that contains restrictions prohibiting future nonagricultural development on the property.  The Deed of Easement runs with the land forever.  When a landowner conveys fee simple title to the county, SADC or nonprofit corporation, the landowner is required to prepare a deed of conveyance, affidavit of title and other typical documents necessary for a real estate transaction.  Again, it is recommended, but not required, that the landowner seek legal counsel in completing easement and fee simple transactions.  
A landowner who decides to apply for up to a 75 percent cost-share grant from the SADC for the installation of a soil and water conservation project must complete appropriate forms that request information that is readily available to the landowner.  The development of a farm conservation plan to install the necessary project is done in cooperation with the local soil conservation district at no cost to the landowner or farm operator.  The landowner or operator is required to maintain the project for an eight-year period.
Landowners seeking a permit for a commercial nonagricultural activity or a personal wireless service facility on a preserved farm must complete an application for submittal to the holder of the development easement and to the SADC.  The information and documents requested in the application should be easily available to the landowner and at no cost.  In addition, the Committee anticipates that any minimal burden on a landowner associated with an application for construction of a personal wireless service facility on a preserved farm will be further reduced because the interested personal wireless service facility provider will, most likely, complete and file the application.
The landowners who receive a special permit for a commercial nonagricultural activity or a personal wireless service facility on their preserved farm will be required to record the permit with the county clerk’s office in the same manner as a deed and to provide a copy of the recorded permit to various entities.  There will be minor recording fees associated with this requirement.
Smart Growth Impact

The rules proposed for readoption would achieve smart growth and implement the State Development and Redevelopment Plan.  The State Development and Redevelopment Plan designates a Rural Planning Area (Planning Area 4), which comprises much of the countryside of New Jersey where large masses of cultivated or open land surround rural regional, town, village and hamlet centers.   The State Plan’s intentions in the Rural Planning Area include maintaining large contiguous areas of farmland and promoting a viable agricultural industry.  The Farmland Preservation Program has been highly successful in implementing the State Plan with nearly 94 percent of its purchases occurring in the Rural Planning Area, thus furthering the Plan’s goals in this Area.
Housing Affordability Impact

The rules proposed for readoption will have an insignificant impact on affordable housing in New Jersey, and there is no evidence that the rules would evoke a change in the average costs associated with housing, because the preservation of farmland does not occur to a degree that substantially impairs the ability to construct affordable housing within participating municipalities.  
Smart Growth Development Impact

The rules proposed for readoption will have an insignificant impact on smart growth development and there is an extreme unlikelihood that the rules would evoke a change in housing production in Planning Areas 1 or 2 or within designated centers under the State Development and Redevelopment Plan in New Jersey because the preservation of farmland does not occur to a degree that substantially impairs smart growth development within participating municipalities.
Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 2:76.
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