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ENVIRONMENTAL PROTECTION

DELAWARE AND RARITAN CANAL COMMISSION

Regulations for the Review Zone of the Delaware and Raritan Canal State Park
Adopted Repeal and New Rules: N.J.A.C. 7:45

Proposed: December 1, 2008 at 40 N.J.R. 6686(a)

Adopted: , 2009 by Mark N. Mauriello, Acting Commissioner, Department
of Environmental Protection and

David DelVecchio, Chairman, Delaware and Raritan Canal Commission (as to N.J.A.C.
7:45-5, 6 and 13).

Filed:

Authority: N.J.S.A. 13:13A-1 et seq.

DEP Docket Number: 19-08-10

Effective Date: June 1, 2009

Expiration Date: June 1, 2014

The Department of Environmental Protection (Department) and the Delaware and
Raritan Canal Commission (Commission) are repealing N.J.A.C. 7:45, Delaware and
Raritan Canal State Park Review Zone, and adopting new N.J.A.C. 7:45, Regulations for
the Review Zone of the Delaware and Raritan Canal State Park.

The Delaware and Raritan Canal State Park Law of 1974, N.J.S.A. 13:13A-1 et
seq. (the Act), created the Delaware and Raritan Canal State Park (Park) and established

the Commission to plan for and protect the Park. The Act authorizes the Commission to
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prepare and adopt a master plan for the development and protection of the Park, and to
delineate a review zone within which the Commission will review public and private
projects that might adversely affect the Park, to determine their conformity with the
master plan. The Act, at N.J.S.A. 13:13A-10, authorizes the Department, with the
approval of the Commission, to promulgate rules and regulations for the use and
protection of the Park. Accordingly, with the exception of the rules relating to fees and
general permits, the Department is adopting the within repeal and new rules. In 2007, the
Act was amended to give the Commission authority to establish and charge fees in
accordance with a fee schedule adopted in accordance with the Administrative Procedure
Act, N.J.S.A. 52:14B-1 et seq., and adopt rules and regulations that identify the types of
projects eligible for a general permit and establish the criteria for the approval or
rejection of a general permit. (N.J.S.A. 13:13A-12h and 14e) Accordingly, the
Commission is adopting the within rules regarding fees (N.J.A.C. 7:45-13) and general
permits (N.J.A.C. 7:45-5 and 6).

The adopted rules at N.J.A.C. 7:45 establish the procedures, standards, and scope
of review by the Commission to implement its responsibility under the Act to review
public and private projects that might have an adverse effect on the Park. As authorized
by the Act, the regulations govern any private project within review Zone A that requires
any permit from or determination by a municipality within which the project is proposed.
Within review Zone B, the rules govern any private project that requires any permit from

or determination by a municipality, and proposes the addition of more than 0.25 acres of

impervious surface since January 1980, or the disturbance of more than one acre. With
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regard to governmental projects, the rules govern any governmental project within
Review Zone A that includes any public improvement, disturbance, development,
construction or land-use change by a State department or agency, county, municipality or
any other governmental entity, except for interior alterations to an existing structure.
Within review Zone B, the Department and Commission govern any governmental
project, as described above, that proposes the addition of more than 0.25 acres of
impervious surface since January 1980, or the disturbance of more than one acre.

The proposal was published on December 1, 2008. The public comment period

closed on January 30, 2009.

Summary of Hearing Officer’s Recommendations and Agency Responses:

The Commission held public hearings on the proposal on December 17, 2008 at
1:00 PM, at the Commission’s office in Stockton, and on January 5, 2009 at 10:00 AM in
the Department’s Public Hearing Room in Trenton. Ernest Hahn, Executive Director of
the Commission, was the hearing officer at both hearings. The two hearings were
attended by a total of 10 people and four offered testimony. The hearing officer
recommended that the proposal be adopted with the changes described below in the
Summary of Public Comments and Agency Responses, and Summary of Agency-
Initiated Changes. The Department and the Commission accept the Hearing Officer’s
recommendation. In accordance with N.J.S.A. 13:13A-10 the Commission approved and

the Department and Commission hereby adopt the regulations as set forth below.
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The hearing record is available for inspection in accordance with applicable law

by contacting:

Office of Legal Affairs

Attn: DEP Docket No. 19-08-10
Department of Environmental Protection
401 East State Street, Fourth Floor

P.O. Box 402

Trenton, New Jersey, 08625-0402

The Department and the Commission received comments on the proposal from

the following persons:

1. Barth, Robert; Canal Society of New Jersey
2. Byers, Michele; NJ Conservation Foundation
3. Currie, Bruce; C. A. Niece Co., Inc.

4. Decibus, Eric; Unlimited Renovations LLC
5. Henchek, Barbara

6. Henchek, John

7. Heinrich, Helen; NJ Farm Bureau

8. Robert, Marshall; Rowbear Consulting, PC

9. Ross, Barbara; D&R Canal Watch
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10. Touhey, Timothy; NJ Builders Association

The timely submitted comments and the Department’s and the Commission’s responses
are summarized below. The number(s) in parentheses after each comment identifies the

respective commenter(s) listed above.

General Comments

1. COMMENT: All four of the following major changes that the proposed rules
implement are necessary for the proper conduct of the business of the D&R Canal
Commission: 1) charging fees is reasonable and justified, 2) conforming with the
Department’s Stormwater Management Rules is essential, 3) regulating all streams that
directly enter into the Canal and increasing their buffers, and 4) allowing staff to

authorize approvals of certain types of projects is reasonable. (9)

RESPONSE: The Department and Commission acknowledge this comment in support of

the rules.

2. COMMENT: The new rules will provide needed protection for the resources of the
Park and its environs. The rules have clear guidelines for jurisdictional determinations.
The commenter also supports the proposed application fees, the revised stormwater rules,
as well as the new definition for stream corridor and accompanying stricter buffer

standards. (2)
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RESPONSE: The Department and Commission acknowledge this comment in support of

the rules.

3. COMMENT: The Canal is a very valuable historic, recreational and water supply

resource and the commenter supports reasonable regulations for its protection. (8)

RESPONSE: The Department and Commission acknowledge this comment in support of

the rules.

4. COMMENT: Since the Commission’s stormwater standards were first enacted in
1983, the State has enacted other land use regulations, namely wetlands, stormwater, and
flood hazard area rules. The proposed rules should provide for a way to apply these other

rules, instead of maintaining an expensive independent bureaucracy. (8)

RESPONSE: The Department and the Commission are aware that some projects may
require review by both the Department and the Commission. N.J.A.C. 7:45 does not
address wetlands; therefore, a project subject to the Department’s wetlands rules would
be subject only to Department review. The Commission’s rules for visual and traffic
impacts are unique to their circumstance and do not have Department corollaries.

Both the Department and the Commission regulate stormwater discharges. While

there may be limited overlap of reviews regarding some specific projects, most projects
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requiring Commission review (approximately 90 percent) do not require stormwater
review by the Department because the site on which the project is located is entirely
within the Review Zone, or because the proposed design does not trigger a Department
permit. Even for those projects regulated by both agencies, the Department may have
permitting jurisdiction over only part of the site, and therefore would not be able to
ensure that all stormwater from the entire site meets the Commission’s regulations. For
example, a large site may have separate sub-drainage areas that ultimately discharge to
the Canal. The Department may have permitting jurisdiction for activities in only one of
those areas, because the proposed design does not trigger a Department permit for
activities in the other sub-drainage areas. In these cases, the Commission’s review
ensures that stormwater discharges from proposed projects will not adversely impact the
Park or Canal.

The Acting Commissioner of the Department of Environmental Protection has
expressed his intent to explore and eliminate duplicative reviews in the Department’s

response to the Permit Efficiency Task Force Report. The Department’s Implementation

Plan may be viewed on the Department’s website at http://www.state.nj.us/dep/ under the

heading of Permit Efficiency Review Task Force. For the stormwater aspects of a project
in the Review Zone, the Department and Commission may embark on a pilot program
whereby the Department for purposes of issuing its permit would accept an approval
issued by the Commission as fulfillment of the Department’s stormwater requirements.
Thus, for example, a project that would require a stormwater review under the

Department’s Flood Hazard program and an approval under these rules from the
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Commission may be reviewed as to stormwater management standards only by the

Commission.

5. COMMENT: The proposed rules do not show whether there are current problems with

canal water making it unsuitable as a water supply. (8)

RESPONSE: The rules are written to prevent further impacts to the water quality of the
Canal, which is part of the drinking water supply for approximately 1.5 million people.
The proposal summary cited nonpoint source pollution investigations conducted by the
New Jersey Water Supply Authority that documented that stormwater is a major source
of pollution to the Canal. (See 40 N.J.R. at 6698.) For a detailed justification please
refer to the proposal summary for stormwater requirements at N.J.A.C. 7:45-8 and for

stream corridor requirements at N.J.A.C. 7:45-9 (40 N.J.R. at 6692 - 6699).

6. COMMENT: The proposed rules do not show why this water resource is so different

that an independent regulatory program is needed to protect it. (8)

RESPONSE: The rules are written to fulfill the statutory mandate signed into law in
1974. The following is rationale provided in the findings and declarations of the Act.
Those conclusions remain valid today.

N.J.S.A. 13:13A-2. Legislative findings and declarations.

The Legislature finds and declares that:
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a. The Delaware and Raritan Canal is a vital sources of water supply and is of
historic, ecological and recreational value to the citizens of New Jersey; that the
canal and the narrow band of land along the canal banks owned by the State are
also an extremely attractive and lucrative asset to the State; that the quantity and
quality of surface water runoff, flooding potential, esthetic surroundings, and even
the structural integrity of the canal, can all be adversely affected by surrounding
developments; that within the State Government, decisions which affect the canal
and the State owned land appertaining thereto are often made separately by
different State agencies and local governing bodies; that the surrounding
properties are private and public portions of 17 municipalities in four counties,
each with its own planning and zoning authority; that, in general, the decisions
which are made often reflect local expediencies rather than a coherent plan.

b. The State of New Jersey must act immediately and thereafter to preserve, locate,
survey, and acquire such lands as are now available for public recreation and the
conservation of natural resources, in order to promote the public health,
prosperity, and general welfare, as a proper responsibility of government; that the
enactment of the provisions set forth in this act would create a Delaware and
Raritan Canal State Park to be maintained and operated under the jurisdiction of
the Department of Environmental Protection, which shall have the power, with
the approval of the Delaware and Raritan Canal Commission, as hereafter

provided, to take such measures as may be necessary to preserve, maintain,

improve, and enlarge the park, if funds for these purposes are made available

-9-
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from time to time; that a Delaware and Raritan Canal Commission to be
established to prepare, adopt, and implement a master plan for the physical
development of the park, and to review State and local actions that impact on the

park to insure that these actions conform as nearly as possible to the

Commission’s master plan;

7. COMMENT: The rules do not discuss specific factors that show the Canal’s being
vulnerable to runoff. The statement that more regulation by the Commission will
improve water quality in the Canal is arbitrary and unsupportable in these economic

times. (8)

RESPONSE: The proposal summary cited nonpoint source pollution investigations
conducted by the New Jersey Water Supply Authority that documented that stormwater is
a major source of pollution to the Canal. For a detailed justification please refer to the
proposal summary for stormwater requirements at N.J.A.C. 7:45-8 and for stream

corridor requirements at N.J.A.C. 7:45-9 (40 N.J.R. at 6692 - 6699).

8. COMMENT: The rules are focused on future development, instead of development
built prior to 1983, when water supplies were more threatened by runoff. The rules
should instead encourage owners in developed parts of the review zone to install

treatment systems that remove more pollution at a lower cost. (8)
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RESPONSE: The Act does not authorize the Commission to mandate the installation of
stormwater pollution treatment systems on existing development. Private development is
regulated by the Commission only when the development requires a municipal approval

for a new project.

9. COMMENT: The Department should refrain from using the sunset provisions of the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., to arbitrarily expand

environmental regulation. (8)

RESPONSE: The sunset provision of the Administrative Procedure Act is not being used
arbitrarily to expand the regulations. In order to work more efficiently, regulatory
deficiencies that compromised environmental protection had been noted and collected
during the years since the last readoption. Rather than readopting the existing rules, the
Commission and the Department are repealing the existing rules and adopting new rules
that include provisions addressing the identified deficiencies. The new rules include
provisions extending protection to all water courses that enter the Park and Canal and
changing the stormwater standards to match the currently accepted standard to provide

better protection to the Canal as a drinking water supply.

10. COMMENT: The rules do not recognize existing acres of existing agricultural use in

the expanded review area. The Commission did not work with the NJ Department of
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Agriculture on these rules. Agriculture is not being treated differently from other land

uses, as it is with other State regulations. (7)

11. COMMENT: The rules have not been evaluated to determine the nature and extent of
their impacts on the agricultural industry. They are not in conformance with the

provisions for agricultural land use in other new Department rules. (7)

RESPONSE TO COMMENTS 10 AND 11: Legally existing, ongoing uses, including
manufacturing, commercial, residential, agricultural and forestry uses, are not subject to
the within regulations. The Commission’s regulations do not apply to ongoing activities.
This is similar to the State’s other land use regulations, which generally apply only to
new or expanded development, and not to ongoing activities. Only proposed projects that
require local municipal approval and reach the applicable regulatory threshold of a major
or minor project as defined at N.J.A.C. 7:45-1.3 are regulated. As set forth in the
Agriculture Industry Impact, 40 N.J.R. at 6705, the rules are not anticipated to have an

impact on agricultural activities.

12. COMMENT: Although projects not requiring municipal approvals are exempt, small

projects such as additions to supply water or electricity on a farm would require a fee, an

application, and time necessary to obtain both municipal and Commission approvals. (7)
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RESPONSE: The examples in the comment would require Commission approval only in
Zone A (1000 feet from the center line of the Canal), and would qualify for a General
Permit Authorization, requiring a minimal fee and a limited review time (30 days or less).

There are few farms within Review Zone A.

13. COMMENT: The Commission should become part of the NJ Water Supply
Authority, functioning as an advisory board to the Authority, the State, and the

municipalities in their planning process. (5, 6)

RESPONSE: The Commission serves a much different function than the Water Supply
Authority. The Commission not only regulates both governmental and non-governmental
projects to ensure that they will not adversely impact the Canal as a water supply system,
it also regulates these projects for their visual and traffic impacts on the Park. The New
Jersey Water Supply Authority was created in 1981 (P.L. 1981, ¢ 293) to operate, on a
self-supporting basis, the existing State water supply facilities, and to develop future
State water supply projects as recommended in the State Water Supply Master Plan.
Therefore, the Water Supply Authority’s operation and development of its water supplies
may potentially have adverse impacts on the Canal and Park.

This suggestion by the commenter would also result in an inherent conflict,
inasmuch as the Legislature established the Commission to review and regulate private

and public projects, including any projects proposed by the NJ Water Supply Authority.
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14. COMMENT: For projects in Lambertville, review for historic preservation impacts

and review by the Canal Commission are duplicative and serve no value. (5, 6)

RESPONSE: The Lambertville Historic Preservation Commission and the Canal
Commission serve different purposes and have different (although some overlapping)
areas of jurisdiction. The Commission reviews and protects the Delaware and Raritan
Canal National and State Historic Districts and the Delaware and Raritan Canal State
Park Review Zone, as mandated by the Act. The Lambertville Historic Preservation
Commission reviews a limited historic district within the City of Lambertville. The
Commission strives to coordinate reviews with the Lambertville Historic Preservation

Commission, should a project require review by both bodies. (5, 6)

15. COMMENT: The citizens of Lambertville, thorough fundraisers and donations
purchased a pedestrian bridge and donated it to the D&R Canal Commission to complete
the biking/hiking path in the City of Lambertville. That bridge cost $15,000.00. Other
pedestrian bridges constructed by the DRCC cost $200,000.00 of taxpayer dollars to

construct. (5, 6)

RESPONSE: Based on the provided information it is unclear how this comment relates
to the adopted rules. The Commission is not responsible for construction projects within
the Park. Construction and maintenance of recreation related projects are the

responsibility of the Division of Parks and Forestry within the Department. Construction
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and maintenance of projects related to the water transmission complex are the
responsibility of the New Jersey Water Supply Authority. There are no provisions within

the new rules that would increase the cost of improvements within the Park.

16. COMMENT: The public notice for the April 10, 2007 meeting regarding the

proposed rules was vague at best. (5, 6)

RESPONSE: The notice was posted on the Commission’s website on March 11, 2007,
and announced that a special Commission meeting would be held at the D&R Canal Park
headquarters in Kingston, NJ at 10:00 AM on April 10, 2007 to discuss potential changes
to the Commission’s regulations. The notice was not more specific because the
Commission was seeking input on all facets of the exiting regulations; specific changes

had not been drafted at that time.

17. COMMENT: The proposed rule changes do no more than pay salaries, benefits and
expenses. The Commission merely intends to review other municipal reviews and not

address any real problems. (5, 6)

RESPONSE: The Legislature established the Commission and charged it with
developing a Master Plan for the Park and a regulatory program to review State and local
actions that impact on the Park to insure that these actions conform as nearly as possible

to the Commission’s master plan. The regulations provide specific protection to the Park
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and the Canal, and have no equivalents at the municipal level. In particular, there are no
adopted ordinances in any of the municipalities through which the Canal travels that
provide regulation or protection to the D&R Canal Historic District.

The regulations also provide for stream corridor buffers to protect ecological and
water resources and to help mitigate stormwater impacts. The Commission is aware of
only three municipalities through which the Canal travels that have stream corridor buffer

ordinances. Additionally, the rules provide the Canal with protection from new sources

of non-point pollution that is not provided at the municipal level.

18. COMMENT: There could be a conflict of interest regarding the December 17, 2008
public hearing in Stockton, because salaried staff members of the Commission conducted
the hearing have economic interest in the outcome of the rule proposal and adoption. (5,

6)

RESPONSE: The public hearing was held to take comments from the public. No
regulatory action was taken by the hearing officer, and no conflict existed. All regulatory
action is taken by the Commissioners of the Commission and the Department’s
Commissioner. To the extent that the commenter alleges that the hearing officer had a
conflict because the rules provide for collection of fees through which his salary would
be paid, under the Administrative Procedure Act (APA), N.J.S.A. 52:14B-4(g), the

hearing officer at a public hearing may be an official of the agency or a member of the

-16 -



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 1, 2009, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICIAL VERSION WILL
GOVERN.

agency’s staff, among others. Therefore, it was appropriate under the APA for members

of the Commission staff to conduct the hearing.

19. COMMENT: The hearing officer interrupted my testimony to give his choice of

speakers part of my time. (5, 6)

RESPONSE: There was no set time for any individual commenter. The commenter
spoke for 25 minutes and, as a courtesy to the other members of the public present, the
hearing officer interrupted the commenter to allow the other attendees an opportunity to
speak. At that time it was made clear to the commenter that he could continue his
comments once the others present had a chance to speak. Only one other person chose to
speak and was finished in less than five minutes. The commenter thereafter declined to

continue his testimony.

20. COMMENT: No certified court reporter took testimony; there was only a tape

recorder under the control of Commission staff. (5, 6)

RESPONSE: In accordance with the Administrative Procedure Act (APA), N.J.S.A.

52:14B-4(qg), a verbatim record of each hearing shall be maintained. However, the APA

does not require the record be made by a court reporter.

-17 -



NOTE: THIS IS A COURTESY COPY OF THIS RULE ADOPTION. THE OFFICIAL
VERSION WILL BE PUBLISHED IN THE JUNE 1, 2009, NEW JERSEY REGISTER.
SHOULD THERE BE ANY DISCREPANCIES BETWEEN THIS TEXT AND THE
OFFICIAL VERSION OF THE ADOPTION, THE OFFICIAL VERSION WILL
GOVERN.

21. COMMENT: The regulations are not user-friendly and will require a lot of additional

money for homeowners. (3)

RESPONSE: The Commission and the Department believe that the new regulations are
more “user-friendly” than the prior regulations, because they enable the Commission to
authorize the Executive Director to approve applications for certain types of minor
projects (please refer to N.J.A.C. 7:45-6 for a detailed description of General Permits)
without the need for the applicant to appear before the Commission. Under the prior
regulations these minor projects would require approval from the Commission, which
would result in a potential delay of up to 45 days, depending on when the application was
submitted.

As in the past, applicants are welcome to meet with Commission staff if there are
questions regarding particular projects. These pre-application meetings are available at
no cost to the applicant. There will be no need for homeowners pursuing small scale
minor projects to hire a consultant or engineer, because Commission staff will continue to
work with the homeowner or their builder to work through the application process.
Therefore, the additional cost for small scale minor projects that qualify for general
permits will be the application fee, which is $50.00 for General Permit 1 (authorizing
maintenance and repair of existing features) and $100.00 for General Permit 2
(authorizing additions to residential developments with a footprint of up to 800 square

feet).
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For those projects that do not qualify for general permits but still qualify as minor
projects, the following example is provided to compare the required Commission review
fee with the cost of construction and cost of a local building permit: the maximum fee for
the largest possible residential project still classified as a minor project in Zone A
(footprint of 0.2499 acres, approximately 10,000 square feet) requiring visual impact
review, stormwater review and a waiver for stream corridor impacts, would be $3,350.00.
The estimated cost to construct a two-story addition with a 10,000 square-foot footprint
would be $4,000,000. This estimate is based on an average construction cost in the
Review Zone of $200 per square foot, using average-cost building materials. The cost of
a local building permit in Lambertville for this project would range from $10,000.00 to

$15,000.00, depending on the extent that fire, electrical and plumbing inspections are

required. In balance, the cost of the Commission review fee is minor.

22. COMMENT: The processes for getting permits in Lambertville to build or renovate

are too involved. (4)

RESPONSE: The Commission worked closely with municipal construction officials in
Lambertville and elsewhere in the Review Zone to simplify the project approval process
where feasible under the new regulations. As stated above, the general permits are
intended to reduce time and complexity of the review process. If an applicant’s project
fits within the scope of a general permit, the applicant need only apply for authorization

under that general permit, rather than undertake the individual approval process.
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23. COMMENT: The State should not dictate people’s personal quality of life standards.

(4)

RESPONSE: The Legislature established the Commission and charged it with
developing a Master Plan for the Park and a regulatory program to review State and local
actions that impact on the Park to insure that these actions conform as nearly as possible
to the Commission’s master plan. The regulations provide specific protection to the Park
and the Canal, which are treasured public resources. The focus of the regulations, then, is

to protect the Park and the Canal, rather than to dictate an individual’s quality of life.

24. COMMENT: The hearings were held at inconvenient times for average working

people. (4)

RESPONSE: There is no requirement that a hearing be held as part of the promulgation
of the Commission’s rules. Under the APA, N.J.S.A. 52:14B-4(q), if a hearing is held, it
must be at a time and location to afford interested parties the opportunity to attend. There
is no requirement that the hearings be held on evenings or weekends. As part of this
rulemaking, hearings were held in two locations and in the morning and afternoon
(Trenton at 10:00 A.M., and Stockton at 1:00 P.M). The Department and Commission
believe that they provided sufficient opportunity for the public to participate in the

rulemaking process.
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The purpose of the hearing is to allow the public to make comments, and for the
promulgating agency to respond to questions posed by interested parties. The public had
60 days to read and present written comment on the proposed rules. During that time,
Commission staff were available at the Commission’s headquarters to respond informally

in person or by telephone to questions about the rulemaking, had an interested party

chosen to contact the Commission.

25. COMMENT: It was not apparent from the Commission’s public meeting agendas that

the rules were being discussed, or that the changes were major. (6)

RESPONSE: The discussions of the proposed regulations at Commission public
meetings were specifically itemized on public meeting notices as well as on the agendas
for the meetings. The agenda lists matters to be considered or acted on at a meeting; it
does not provide details regarding those matters.

A public notice that explained the nature of the proposed rules, and set forth the
dates, places, and times of the public hearings, was published on the Department’s and
the Commission’s websites, in the New Jersey Register, and in the Trenton Times and the

Newark Star Ledger, which are newspapers with regional circulations.

26. COMMENT: The proposed rules were not discussed with decision makers. (6)
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RESPONSE: The Commission’s staff discussed the proposed rules with some mayors of

municipalities along the Canal.

27. COMMENT: The April 10 meeting in Kingston was at an inconvenient time of day

and location. (6)

RESPONSE: The informational meeting was held in Kingston because it is at a midway
point along the Canal. It is also the location of the D&R Canal State Park headquarters.
The meeting was held at 10:00 AM at the request of the Commissioners, who are
volunteers, because 10:00 AM is their usual meeting time for their regularly scheduled

public meetings.

28. COMMENT: In accordance with P.L. 2007, c. 142, amending the Act, notice is

required in four counties. (6)

RESPONSE: The Actat N.J.S.A. 13:13A-14 states, “The commission shall determine,
after a public hearing, or public hearings held in Hunterdon, Somerset, Mercer, and
Middlesex counties respectively, the extent and limits of the region to be designated the
review zone. Any subsequent modification of the review zone shall be made by the
commission only after public hearings in the county or counties in which the

modification is to be made.” This provision was unchanged by P.L. 2007, c. 142. The
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new rules do not change the extent or limits of the review zone; accordingly, notice was
not required to be provided in each of the four counties identified in the Act.

Notices of the rule proposal and hearings were published in the New Jersey
Register, placed in two newspapers of regional circulation, as well as posted on the
Department’s and the Commission’s websites. Notice was also provided to the news
media maintaining press offices to cover the State House Complex. These forms of

additional notice meet the Administrative Procedure Act requirements (N.J.S.A. 52:14B-

4).

29. COMMENT: There should have been informational hearings. (6)

RESPONSE: An informational meeting was held on April 10, 2007 in Kingston.

30. COMMENT: The Commission should have more interplay with towns along the

Canal. (1)

RESPONSE: The Commission works very closely with the municipalities. As required
by the Act, projects are not presented to the Commission for decision until, at a
minimum, preliminary local approval has been obtained. Local officials are copied on all
correspondence between the Commission and applicants, and are informed of all final
Commission decisions. Depending on the complexity of a project, meetings are often

conducted with local officials in attendance to discuss and resolve issues that may arise.
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31. COMMENT: The Commission has done a fantastic job balancing development with
preservation of the Park’s heritage and water supply. Although it is unfortunate that the
Commission has to charge fees, it is necessary. We would all be the worse for it should
the Commission have to “go out of business” for lack of funding. | support the proposal
as put forth, and feel that the Commission did what was legally required regarding the

open process. (1)

RESPONSE: The Department and the Commission acknowledge this comment in

support of the rule.

32. COMMENT: As asserted in Department’s Permit Efficiency Task Force Final
Report, the Department conducts reviews that result in redundancies, as well as
inconsistencies. The Commission should not adopt the proposed stormwater
management rules and accompanying proposed fees, because this would exacerbate the

problem of duplicative reviews. (10)

33. COMMENT: The proposed stormwater rules are duplicative and should not be
adopted. All municipalities in the Review Zone except South Bound Brook have
stormwater control ordinances and presumably have been implementing the standards.
This approach is not consistent with the Permit Efficiency Task Force recommendations.

(10)
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34. COMMENT: The cumulative financial burden of duplicative fees could inhibit
projects from moving forward or lead to higher housing prices. There should not be
duplicative stormwater reviews, and in particular the proposed fees. Further, the
Commission should adopt different fees, if any, for those applicants that would require

both a Commission and a Department Land Use stormwater review. (8, 10)

RESPONSE TO COMMENTS 32 THROUGH 34: The Commission’s Executive
Director was a member of the Department’s Permit Efficiency Task Force, and therefore
has knowledge of the process and the Final Report. The Executive Director provided
information to the Task Force regarding the Commission’s staff reviews of projects that
required stormwater management. Under the Act, projects are required to have at least
preliminary municipal approval before being presented to the Commission for review and
decision. It was found that approximately 80 percent of these project applications were
rejected as deficient by Commission staff because they were not in compliance with its
stormwater regulations, regulations that were less stringent than those required at the
local level. This information was received and acknowledged by the Task Force, but not
included in the Report.

In order to protect the Park as mandated by the Act, the Department and
Commission are adopting the rules, and the Commission will continue to conduct reviews

of the proposed stormwater management designs for projects.
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See Response to Comment 4 for a discussion of efforts to coordinate reviews

when both the Department and the Commission have jurisdiction over a project.

35. COMMENT: The Commission should provide GIS mapping on its website of the
streams that are tied directly into the Canal. Otherwise it will be onerous for applicants

to identify all possible discharge points of the regulated streams. (10)

RESPONSE: The following is a list of the named water courses that enter the Canal:

Lockatong Creek
Wickecheoke Creek
Duck Pond Run
Cedar Grove Brook

Lockatong and Wickecheoke Creeks are located in Hunterdon County. Duck
Pond Run is located in Mercer County and Cedar Grove Brook (also known as Al’s
Book) is located in Somerset County. This list will be posted on the Commission’s
website. These streams are part of the Department’s GIS mapping and can be found on I-

Map at http://www.nj.gov/dep/gis/newmapping.htm. Those water courses that are

unnamed are in close proximity to the Canal and easily identifiable by onsite field
inspections. By investigating the area to be developed and determining which
watercourse the site drains toward, the investigator then follows the water course

downstream to its discharge point. Lastly, the New Jersey Water Supply Authority has
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been conducting studies identifying sources of nonpoint source pollution that discharge to
the Canal. As these studies are completed the Commission will post the completed maps

on its website to assist applicants.

36. COMMENT: It is not evident from the statement in the proposed regulations
regarding the Canal as a direct water supply for 1.5 million people that the water must go

through a cleaning process. (6)

RESPONSE: There is not a single surface water supply in this State that is not treated
before consumption. Nevertheless, treatment of Canal water is irrelevant to the scope
and purpose of the regulations. The regulations are in accordance with the mandates
specifically outlined in the findings and declarations of the Act, as recited above in
Response to Comment 6.

All of the State’s drinking water supplies must be protected from potential sources
of pollution. The regulations prohibiting future sources of stormwater from entering the
Canal provide protection from future accidental spills of hazardous substances that could
significantly impact this drinking water supply. The adoption of more stringent
stormwater regulations will reduce the cost of treatment of the water by minimizing

nonpoint source pollution normally found in stormwater.

N.J.A.C. 7:45-1.3 Definitions
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37. COMMENT: The definition of “disturbance” should not include agricultural plowing

and tilling because it is a necessary action for agriculture. (7)

RESPONSE: Ongoing, legally existing agricultural activities are not regulated by the
Commission. The definition of “disturbance” is provided to help define what constitutes
proposed development in existing undisturbed areas. As stated in N.J.A.C. 7:45-2.2(a)
the following projects are exempt from Commission review and approval:

1. Any project located outside of the Review Zone

2. Any project in Zone B that is not a major project, and

3. Any project that is not a governmental project and that does not require a

municipal permit or approval.
Therefore, legally existing, ongoing farming activities, including plowing and tilling, are
not regulated by the Commission because they do not require a municipal permit or
approval. Only those proposed private projects that are regulated by the Municipal Land

Use Law, N.J.S.A. 40:55D-1 et seq., trigger review by the Commission.

38. COMMENT: The definition of “impervious surface” should not include surfaces
existing on farms or development in support of farm operations. Restricting impervious

cover limits could cripple farm viability. (7)

RESPONSE: The regulations restrict impervious surface only within stream corridor

buffers. (See N.J.A.C. 7:45- 9.3.) Stream corridors are valuable natural resources that
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require protection. (See 40 N.J.R. at 6698 and 6699.) Outside of stream corridor buffers,
the regulations require the review and approval of proposed impervious surface as it
relates to stormwater management designs for the purpose of addressing impacts of

runoff generated from these surfaces. See Response to Comments 10 and 11 for a

discussion of the rules’ impact on ongoing farming operations.

39. COMMENT: The definition of “major project” unnecessarily expands regulatory
authority by now covering activities on hundreds of acres of farmland nowhere near the

Park. (7)

RESPONSE: The boundaries of the Review Zone are not changed from those established
in the prior rules. Moreover, the Commission does not regulate legally existing, ongoing
activities; it regulates proposed development projects that require both municipal
approval and meet the definition of a major project in Review Zone B and either a Major
or Minor project in Review Zone A. Please see N.J.A.C. 7:45-1.3 for the definitions of
major and minor projects.

The regulatory threshold for the amount of impervious surface that triggers
review of a project in Review Zone B has been lowered from one acre of impervious
surface cumulatively since January 1980, to 0.25 acres of impervious surface since
January 1980, to be consistent with State regulation of stormwater impacts under the

Department’s Stormwater Management Rules, N.J.A.C. 7:8.
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40. COMMENT: By changing the definition of “major project” from a one-acre
threshold of cumulative impervious coverage to 0.25 acre, the Commission will not be
able to ensure applications are reviewed expeditiously, because more staff time will be

required. The Commission should not broaden this jurisdiction where it would only

result in duplicative reviews with those conducted at the municipal level. (10)

RESPONSE: Under the Act, if the Commission takes no action within 45 days of
receiving a complete application, the project shall automatically be approved. This
clause ensures the Commission’s prompt review and decision.

The new rules lower the stormwater review threshold in review Zone B to 0.25
acre of impervious surface, to be consistent with the regulatory threshold adopted by the
Department in its Stormwater Management rules, N.J.A.C. 7:8. This change is necessary
to protect the Park from the potential adverse impacts associated with stormwater. In
addition, Commission staff have been rejecting as deficient approximately 80 percent of
all applications due to stormwater design deficiencies. The deficiencies were such that
the stormwater designs did not meet the requirements of the prior rules, nor did the
designs meet municipal requirements.

The Commission must conduct its own review to ensure that its standards are met.
The Commission cannot rely upon the municipalities to review the stormwater designs

for compliance with standards that may be different from the municipalities’ standards.
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41. COMMENT: The definition of “pollutant” should not include “agricultural and
construction waste or runoff” discharged directly or “indirectly to the land.” This
requirement is vague and will result in extreme hardship and expense for farmers to

understand and conform to the rules. (7)

RESPONSE: This definition is based on the definition of “pollutant” in the New Jersey
Pollutant Discharge Elimination System (NJPDES) rules at N.J.A.C. 7:14A-1.2, and is
the same as the definition of “pollutant” in the Stormwater Management rules at N.J.A.C.
7:8-1.3. The term “pollutant” is used at N.J.A.C. 7:45-8, Stormwater Runoff and Water
Quality Impact Review, which is based on the Stormwater Management rules at N.J.A.C.
7:8. As such, farmers have adapted to the use and meaning of this term under prior rules.
As discussed in Responses to Comments 10 and 11 and 37, these regulations do
not apply to legally existing, ongoing activities. (See also N.J.A.C. 7:45-2.2). Therefore,
the new rules will not have an impact on ongoing activities at existing farms. If,
however, a farmer is proposing a change in land use that will require municipal approval,
and meets the definition of a major or minor project in Zone A or a major project in Zone
B (N.J.A.C. 7:45-1.3), then the proposed development would be regulated by the
Commission. Further, if the new regulated development yields agriculture and
construction waste runoff, such runoff is then considered a type of pollutant that must

comply with the new rules’ standards for runoff.
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42. COMMENT: The definition of “preserved land” should include land preserved

through the Farmland Preservation Program. (7)

RESPONSE: The term “preserved land” is used in the regulations regarding visual
impacts, in the context of vegetated screening. (See N.J.A.C. 7:45-9.4 and 12.4.)
Vegetated screening on preserved land is likely to remain in the future, since the
preserved land by definition is land that will not be developed.

In contrast, the Farmland Preservation program may allow the conversion of
existing vegetated areas to either agricultural operations or forestry practices. Therefore,
vegetated screening on property subject to the Farmland Preservation program could be
removed as part of a future use of the property, which could result in visual impacts to the
Canal’s historic district. Therefore, the inclusion of land subject to the Farmland
Preservation program in the definition of “preserved land” is inappropriate for purposes

of these rules.

43. COMMENT: The definition of “Review Zone” lists many of the most productive
agricultural municipalities and counties in the State as now being required to apply to the
Commission, pay fees, and await decisions for just about any actions that they may need
to take. The list makes the omission of agriculture even more dramatic given the
agricultural nature of these communities and the thousands of dollars spent to ensure

agricultural land use forever. (7)
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RESPONSE: The definition of “Review Zone” has not changed from the previous rule;
accordingly, no additional parcels of property are subject to the jurisdiction of the
Commission under the new rules.

The second part of the comment is interpreted to be a request for a specific
exemption for agricultural operations. As explained in the Response to Comment 37,
legally existing, ongoing agricultural activities are not regulated by the Commission.
Very few applications have been submitted for projects associated with farming
activities, and it is not anticipated that that will change under the new rules. The majority
of projects regulated under the prior regulations and that will be regulated under the new

regulations are for the conversion of undeveloped areas and farms to other uses

(residential, commercial or industrial).

44. COMMENT: The impositions of the zones have been changed. The maps are not

easily accessible. (5, 6)

RESPONSE: The Commission and the Department interpret this to be a comment on the
definition of Review Zone. The boundaries of the Review Zones have not changed. The
maps are available for review in hard copy at the Commission’s office and are available
online at the Department’s website, which is linked to the Commission’s website,

www.dandrcanal.com. The online mapping enables any person to locate a site or address

electronically.
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