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Approval of Water Sources 
• All water sources within the basin used for natural gas development activities must have Commission approval. 

• Sources previously approved by DRBC that have excess allocations may supply in-basin natural gas development projects 
within the same state without any additional DRBC approval. 

• New withdrawals and existing sources that require increases in their allocations must receive Commission approval in the 
form of a docket or protected area permit before serving natural gas development activities. 

• In order to encourage the use of sources other than fresh water for hydraulic fracturing of natural gas wells, the revised draft 
regulations provide for ADAs for the diversion into the basin (importation) of non-contact cooling water, treated 
wastewater that meets certain criteria, mine drainage water, and recovered flowback and production water (if within the 
same state) to be used in hydraulic fracturing. 

 
Bulk Water Use and Management Approval (“BWA”) 
• DRBC will rely on state regulatory requirements for the construction and operation of individual natural gas wells and well 

pads. 

• Project sponsors of all natural gas development projects located in the basin must obtain a Commission-issued BWA for 
each natural gas well pad and each project consisting of the hydrostatic testing of natural gas gathering lines or transmission 
lines. Such approvals will ordinarily be in the form of an ADA issued to the natural gas development project sponsor; 
however, a docket issued by the Commissioners would be required for projects proposed to be located in: (1) management 
areas of the National Park Service (NPS) or other areas in which the NPS or other federal agencies have management 
interest; and (2) the watersheds draining to New York City’s Delaware Basin reservoirs. A variance also would be required 
in the Upper Delaware Scenic and Recreational River corridor. 

• A BWA must be in place before water from any source – whether inside or outside the basin – is used for natural gas 
development activities and before the project sponsor commences well pad construction (including initiation of site 
disturbance), or begins operation of a pre-existing natural gas well pad or natural gas well. The Commission anticipates 
concurrent review by states for all necessary state approvals, although a state may issue permits first if it chooses to do so. 

• Most of the conditions proposed for natural gas well pads in the Dec. 2010 draft, including siting and setback restrictions, 
are included in the revised draft regulations as requirements of a BWA. Additional setbacks or best management practices 
may be required to protect public drinking water systems or water supply reservoirs and in watersheds of waterbodies 
designated by DRBC as Special Protection Waters, by Pennsylvania as “high quality waters” or “exceptional value waters”, 
or by New York for extra protection. 

• Mandatory surface water sampling will be performed by the Commission before and after well pad construction, each well 
stimulation, and annually thereafter, unless the project sponsor elects and is approved to perform this work. DRBC also will 
undertake a regional ambient surface water monitoring program. 

• The revised draft regulations require pre- and annual post-construction groundwater sampling reports as a condition of the 
BWA for all natural gas well pad projects, not just for high-volume hydraulic fracturing projects as in the Dec. 2010 draft. 

• To encourage the use of sources other than fresh water for hydraulic fracturing, each BWA will contain a standard 
condition providing that if the source project and the receiving project are located within the basin and within the same 
state, reuse of flowback and production water may be undertaken in compliance with conditions of the approval issued by 
the host state. 

• Flowback and production water proposed to be used to fracture natural gas wells within the basin but in a different state or 
to be diverted out of the basin will continue to require express approval by either an ADA issued by the Executive Director. 
(for re-use in the basin in a different state) or by the Commissioners (for out-of-basin diversions). 

• In a change from the Dec. 2010 draft, the revised draft regulations place on the user rather than on the withdrawer the 
responsibility for metering and reporting water usage for natural gas development projects, and for the tracking of water 
and wastewater. 

• The Commission will maintain an Approved List of Water Sources (“ALWS”) for each natural gas development project 
sponsor that receives one or more BWAs for projects in the basin. A project sponsor may take the quantity of water 
allocated by a BWA from any source or combination of sources on its ALWS and may not use water from any source not 
included on its ALWS. 
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Natural Gas Development Plan (“NGDP”) For Protection of High Value Water 
Resource Landscapes and Special Protection Waters 
• Section 7.5 of the revised draft regulations is retitled “Protection of High Value Water Resource Landscapes and Special 

Protection Waters.” The focus remains on requirements that the Commission believes are essential to maintaining existing 
high water quality in the non-tidal river. The section has two parts: it establishes (1) siting requirements for natural gas 
development projects and (2) requirements for the preparation of NGDPs for large lease holdings. 

• The purpose of a NGDP is to identify foreseeable natural gas development activity in a defined, leasehold-scale geographic 
area. Through proper site planning, a NGDP will facilitate analysis of potential water resource impacts and the development 
of measures to avoid and minimize such impacts or, in the alternative, will require mitigation or compensation for them. 

• The revised draft regulations continue to require that any natural gas development project sponsor with natural gas 
leaseholds in the basin encompassing a total of over 3,200 acres or who intends to construct more than five natural gas well 
pads in the basin may undertake natural gas development projects in the basin only after obtaining approval in the form of a 
docket issued by the Commission for a NGDP. 

• A single project sponsor may develop a maximum of five natural gas well pads in the basin in the absence of a 
Commission-approved NGDP after obtaining a BWA for each well pad and all necessary state approvals. 
 

Management of Wastewater Generated by Natural Gas Development Projects 
• To ensure that untreated natural gas wastewater is not released to the groundwater or surface waters of the basin, in 

accordance with the BWA: (a) flowback and production water must be stored in closed tanks and either reused or removed 
from the pad site within a prescribed time (usually 90 days); (b) open impoundments at pad sites may be used only to store 
fresh water; and (c) no wastewater (treated or untreated), hydraulic fracturing fluid, mine drainage water, other fluids or 
unused water from any source may be placed into any fresh water impoundment or discharged to groundwater, surface 
water, roads or other land surfaces or otherwise used at a natural gas project site or elsewhere within the basin without the 
express written approval of the Executive Director or Commission and the appropriate state agency. There can be no open 
storage of any fluid other than fresh water on a pad site; centralized wastewater storage facilities, including open 
impoundments, serving multiple pad sites can be constructed and operated in accordance with state regulations. 

• The revised draft regulations continue to require that any wastewater treatment facility within the basin may accept non-
domestic wastewater from a natural gas development project only if the facility first obtains approval from the Commission 
in the form of a docket (for new or as yet un-docketed facilities) or docket modification. 

• Language in the revised draft regulations clarifies that states or the U.S. Environmental Protection Agency will be 
responsible for regulating “disposal” facilities (such as solid waste disposal sites or underground injection wells) that do not 
have discharges; however, transfer facilities not providing treatment and/or discharge must still obtain Commission 
approval to accept natural gas wastewater. 

• Treatability studies prepared in fulfillment of host state or federal requirements may be used to satisfy Commission 
requirements applicable to all treatment and discharge facilities that propose to accept non-domestic wastewater from 
natural gas development projects. 

 
Financial Assurance Requirements 
• The Dec. 2010 draft required financial assurance in the amount of $125,000 per well to address capping, closure, and 

remediation activities, with a complicated mechanism by which the Executive Director could reduce or cap that amount in 
certain instances. The revised draft regulations replace the $125,000 per well limit with three separate financial assurance 
requirements and three separate limits, each addressing a different concern – capping and closure ($25,000 per well or 
$250,000 in the aggregate); accidental spills and releases ($5 million for individual well pads not within a NGDP, and 
$8,000 per acre with a maximum of $25 million for lands within a NGDP; or if insurance is used, $5 million per occurrence 
and $25 million in the aggregate); and mitigation/restoration required as part of a NGDP (in an amount equal to the 
estimated cost of completing the mitigation and restoration, which will be specific to the NGDP). The revised draft 
regulations also remove the mechanisms by which financial assurance may be reduced by the Executive Director. 

• The revised draft regulations clarify that providing the requisite financial assurance does not limit a project sponsor’s 
liability or duty to comply with host state closure requirements or the mitigation and restoration requirements for NGDPs 
set forth in Section 7.5. The financial assurance requirement does not limit the duty or liability of the project sponsor to 
remediate any release or threatened release of hazardous substances, pollutants or contaminants at its project sites. 


