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School Ethics Commission 

SUMMARY OF COMMENTS AND AGENCY RESPONSES

The following is a summary of comments received from the State Board of Education members and the Department’s responses.  Each State Board of Education commenter is identified at the end of the question by a letter that corresponds to the following list:

A. Arnold G. Hyndman, President 

State Board of Education

B. Arcelio Aponte, Vice President

State Board of Education

C. Debra Casha, Member

State Board of Education

D. Maud Dahme, Member

State Board of Education

GENERAL COMMENTS

1.
COMMENT:  The commenter asked about the $500 fine for the filing of frivolous complaints and if the Commission has imposed this fine. (D)
RESPONSE:  The School Ethics Commission has been provided with the authority to impose fines for filing a frivolous complaint in N.J.S.A. 18A:12-29(e).  The Commission has, on occasion, imposed a fine on a complainant for filing a frivolous complaint.  However, this rarely happens because the standard that is established in N.J.S.A. 18A:12-29(e) is high.  In order to find that a complaint of the nonprevailing party was frivolous, the Commission must find on the basis of the pleadings, discovery, or the evidence presented that either:


1)
The complaint...was commenced, used or continued in bad faith, solely for the purpose of harassment, delay or malicious injury; or


2)
The nonprevailing party knew, or should have known, that the complaint...was without any reasonable basis in law or equity and could not be supported by a good faith argument for an extension, modification or reversal of existing law.  [N.J.S.A. 2A:15-59.1]

2. COMMENT:  The commenter asked if the Department has ever considered increasing the fine for the filing of a frivolous complaint. (C) 

RESPONSE:  The maximum amount of the fine for a frivolous complaint is set forth at N.J.S.A. 18A:12-29(e) as $500 and therefore, may only be increased by the Legislature. 
3. COMMENT:  The commenter asked if these proposed amendments would reduce the amount of complaints, which are currently around 52 annually. (D) 

RESPONSE:  Yes.  By having standards for the Code of Ethics for School Board Members complainants should have a clearer understanding of what conduct would violate the Code of Ethics for School Board Members.  The Department anticipates that with the new standards, the number of complaints would be reduced.
4. COMMENT:  The commenter asked if the complainant would be provided with the opportunity to seek records and information to sustain the burden of proof that is imposed upon him or her. (B) 

RESPONSE:  Yes.  Pursuant to N.J.S.A. 18A:12-29(b), the Legislature has placed the burden of proof upon the complainant to factually prove violations of the Code of Ethics for School Board Members.  The proposed amendments include the process for the issuance, content and service of subpoenas for the attendance of witnesses and for the production of documents.  This process occurs through the School Ethics Commission.  This will enable complainants to obtain the documentation needed to sustain his or her burden of proof.
5. COMMENT:  The commenter asked what the purpose was of the following sentence in the summary statement, “As the Department has provided a 60-day comment period in this notice of proposal, this notice is exempted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.” (D)
RESPONSE:  This sentence was included because, when the proposed amendments are at proposal level and go to the Office of Administrative Law for publication the Department will provide for a 60-day comment period.  Because a 60-day comment period is provided, the proposed amendments are exempted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.
SECTION 6A:28-6.6 Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents and service

6.  COMMENT:  The commenter suggested that the Department change the language in N.J.A.C. 6A:28-6.6(a) in the first sentence from “…persons appointed by it…” to “designated agent.” (D)
RESPONSE:  The Department agrees and will propose the following amendment at proposal level as follows:

6A:28-6.6 Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents and service 

(a)  Subpoenas may be issued by the Commission, [persons appointed by it for this purpose] its designated agent, pro se parties or attorneys-at-law, in the name of the Commission, to compel the attendance of a person to testify or to produce books, papers, documents or other objects at a hearing.

SECTION 6A:28-6.9 Commission review of complaints alleging a violation of only the Code of Ethics

7.  COMMENT:  The commenter asked why the term “chief administrative officer” is used in N.J.A.C. 6A:28-6.9(b)3.  (D)

RESPONSE:  The term “chief administrative officer” is used because that is the term used in the Code of Ethics for School Board Members at N.J.S.A. 18A:12-24.1(h), which sets forth, “I will vote to appoint the best qualified personnel available after consideration of the recommendation of the chief administrative officer.”
8.  COMMENT:  The commenter asked if the term “inaccurate information” was in the statute and how the Department is interpreting the term.  (C)

RESPONSE:  The term “inaccurate information” is in N.J.A.C. 18A:12-28(g).  The term has been interpreted through School Ethics Commission decisions as meaning more than an opinion.
9.  COMMENT:  The commenter asked if this issue, where a respondent is expressing his or her opinion rather than providing inaccurate information, comes before the Commission often.  (C)

RESPONSE:  Yes.  It usually comes before the Commission when school board members express an opinion on the budget.  

SUBCHAPTER 7  DEFINITIONS OF WORDS AND TERMS USED IN THE CODE OF ETHICS

10.  COMMENT:  The commenter asked why the term “administer the schools” is defined.  The commenter noted that it did not sound right.  (D)
RESPONSE:  The term “administer the schools” is defined because it is a term used in N.J.S.A. 18A:12-24.1(d), which provides, “I will carry out my responsibility, not to administer the schools, but, together with my fellow board members, to see that they are well run.”  The term is defined in order to provide a standard for enforcing the Code of Ethics for School Board Members.
11.  COMMENT:  The commenter asked why the term “partisan” is used in the definition of “partisan political groups,” and why the term “special interest groups” is defined.  (A)

RESPONSE:  The term “partisan” is used because this is the term that is used in N.J.S.A. 18A:12-24.1(f), which provides, “I will refuse to surrender my independent judgment to special interest or partisan political groups or to use the schools for personal gain of for the gain of friends.” The term “special interest groups” is defined because it is also used in N.J.S.A. 18A:12-24.1(f)
13.  COMMENT:  The commenter noted that he had conducted a word search of chapter 28 and did not find the terms that are defined in Subchapter 7.  (A)

RESPONSE:  These terms will not be found in N.J.A.C. 6A:28.  These terms are found in N.J.S.A. 18A:12-24.1, the Code of Ethics for School Board Members.  The Department is proposing definitions to define terms that are established in the Code of Ethics for School Board Members, in order to establish standards which will help in the enforcement and interpretation of the Code of Ethics for School Board Members.
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N.J.A.C. 6A:28-1 School Ethics Commission

REASON 

FOR ACTION:
Proposed Amendments
SUNSET DATE: 
September 10, 2009
Summary


The Department of Education is proposing to amend N.J.A.C. 6A:28 School Ethics Commission.  These School Ethics Commission rules were first adopted on August 2, 1993 and codified at N.J.A.C. 6:3-9, in response to the creation of a School Ethics Commission by the School Ethics Act (Act), N.J.S.A. 18A:12-21 et seq. (see 25 N.J.R. 1924(a) and 3511(a)).  The rules were readopted effective September 10, 1999 with a minor technical amendment and recodification from N.J.A.C. 6:3-9 to 6:3-8, which was effective on October 4, 1999 (see 31 N.J.R. 1662(a) and 2917(a)).  On April 3, 2000, the School Ethics Commission rules were again recodified from N.J.A.C. 6:3-6 to 6A:28-1 and amended for the first time since their adoption in 1993 (see 31 N.J.R. 4166(a) and 32 N.J.R. 1189(a)).  The amendments were designed to eliminate any inconsistencies between the rules and the Act, and address developments in other areas of the law.  
As part of the comprehensive review of code process, in September 2004 this chapter was recodified from a subchapter in N.J.A.C. 6A:28, which had been named “School Operations” to a chapter, which was renamed “School Ethics Commission” (see 36 N.J.R. 2285(a) and 4453(a)).  The reason the subchapter was recodified to a chapter was because school ethics and residency, which had shared the chapter as subchapters 1 and 2, respectively, lacked a clear relationship.  In addition, substantive amendments were made to the rules that added some definitions and amended procedures to make them more efficient.  



The Department proposes to amend N.J.A.C. 6A:28 in order to set forth standards for the Commission’s enforcement of N.J.S.A. 18A:12-24.1, the Code of Ethics for School Board Members.  The Code of Ethics was adopted by the Legislature and signed into law on July 26, 2001.  It has been noted by Administrative Law Judge (ALJ) Solomon A. Metzger in his initial decision in I/M/O William O’Brien, OAL Docket No. EEC6598-04 (October 24, 2005) http://lawlibrary.rutgers.edu/oal/search.html, that the “statutory principles contained in N.J.S.A. 18A:12-24.1 require further development if they are to guide conduct and not serve as a snare for the unwary.”  Id. Pg. 6.  While the Commission adopted the ALJ’s initial decision, it took exception to the ALJ’s conclusion that the Code of Ethics was only a statement of principles and, therefore, not enforceable without specific administrative rules.  However, the Commission does believe that if rules were proposed for enforcement of the Code of Ethics, it would provide additional guidance to school officials.  These proposed rules would be of assistance in guiding school board members as to their ethical obligations and duties.  The proposed rules would also be helpful to school district personnel, parents and public citizens in clarifying the ethical duties of school board members.  The Department proposes to amend the rules to establish standards through specific requirements and through definitions of words and terms used in the Code of Ethics.  
The Department also proposes amendments to establish the process for the issuance of subpoenas.  The Department proposes amendments to provide clarity to the complaint process and to the process for obtaining an advisory opinion.  The Department further proposes an amendment to clarify the procedures a district board of education or charter school board of trustees must follow when the Commission imposes the penalty of a censure, suspension or removal of a district board of education member or a charter school board of trustees member.  The proposed amendments fit into the Department’s mission by ensuring that the leadership of school board members comports to the ethical standards established in the Act.

As the Department has provided a 60-day comment period in this notice of proposal, this notice is exempted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.
A brief summary of the proposed amendments follow:
SUBCHAPTER 5.  ADVISORY OPINIONS
N.J.A.C. 6A:28-5.1 Entitlement to an Advisory Opinion

This section establishes that a school official may request an Advisory Opinion on proposed conduct or activity.  The Department proposes to amend this section to clarify that the proposed conduct or activity that is the subject of the advisory opinion must be proposed conduct or activity of a school official.  
SUBCHAPTER 6.  FILING, SERVICE AND REVIEW OF COMPLAINTS
N.J.A.C. 6A:28-6.1 Filing of a complaint

This section describes who may file and how they must file a complaint with the Commission.  The Department proposes to add new subsection N.J.A.C. 6A:28-6.1(e) to clarify that all complaints must include a citation to the specific provision(s) of the Act allegedly violated.
N.J.A.C. 6A:28-6.3 Complaint form

This section sets forth the form of complaint.  The Department proposes to amend subsections N.J.A.C. 6A:28-6.3(a) and (b) to delete language in the complaint form that provides discretion to the complainant to cite the section(s) of the Act allegedly violated.  This amendment is proposed to provide consistency with the proposed amendment at N.J.A.C. 6A:28-6.1(e).  The Department is proposing these amendments to ensure that when complaints are filed, the specific provision(s) of the Act are cited, so that complaints can be quickly and correctly processed and to provide the respondent with due notice of the alleged violation.  
N.J.A.C. 6A:28-6.5 Answer to complaint alleging a violation of only the Code of Ethics

This section sets forth the process for filing an answer to a complaint that alleges only a violation of the Code of Ethics.  The Department proposes to add a new paragraph N.J.A.C. 6A:28-6.5(e)3 to require the Commission to review the facts in the light most favorable to the complainant when making a determination regarding a motion to dismiss in lieu of an answer.
N.J.A.C. 6A:28-6.6 Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents and service
The Department proposes a new section to establish a process for the issuance, content and service of subpoenas for the attendance of witnesses and subpoenas for the production of documents.  

N.J.A.C. 6A:28-6.7 Commission review of complaints alleging prohibited acts or prohibited acts and violations of the Code of Ethics

This section describes the process for Commission review of complaints alleging prohibited acts or prohibited acts and violations of the Code of Ethics.  The Department proposes to recodify this section from N.J.A.C. 6A:28-6.6 to N.J.A.C. 6A:28-6.7 without amendments.
N.J.A.C. 6A:28-6.8 Proceedings after finding of probable cause
This section sets forth the process that the Commission follows after it finds probable cause in cases alleging violations of the prohibited acts or the act and the code of ethics.  The Department proposes to recodify the section from N.J.A.C. 6A:28-6.7 to N.J.A.C. 6A:28-6.8 without amendments.  

N.J.A.C. 6A:28-6.9 Commission review of complaints alleging a violation of only the Code of Ethics

This section describes how the Commission reviews cases alleging only a violation of the Code of Ethics.  The procedures are different because, pursuant to N.J.S.A. 18A:12-29(b), for complaints alleging violations of the Code of Ethics, the Commission must determine whether a violation has occurred within 90 days of the filing of the complaint.  The Department proposes to recodify the section from N.J.A.C. 6A:28-6.8 to N.J.A.C. 6A:28-6.9.  The Department also proposes to amend subsection N.J.A.C. 6A:28-6.9(b) to establish standards for the enforcement of the Code of Ethics.  N.J.S.A. 18A:12-29(b) provides that complainants alleging a violation of the Code of Ethics have the burden of proof.   The proposed amendments add new rules which set forth the factual evidence necessary for the complainant to produce in order to fulfill his or her burden of proof in complaints alleging a violation of the Code of Ethics.
N.J.A.C. 6A:28-6.10 Written Decision

This section describes the function of the Commission relative to reviewing the recommendation of an Administrative Law Judge and developing a written decision and recommendation as to penalty to the Commissioner.  The Department proposes to recodify N.J.A.C. 6A:28-6.9 to section N.J.A.C. 6A:28-6.10 without amendments.

N.J.A.C. 6A:28-6.11 Sanction

This section sets forth the procedure for the Commission’s imposition of a sanction after the Commissioner of Education has acted on the Commission’s recommended sanction.  The Department proposes to recodify N.J.A.C. 6A:28-6.10 to N.J.A.C. 6A:28-6.11.  The Department also proposes to amend N.J.A.C. 6A:28-6.11(d) to require a reading of the Commissioner’s penalty of censure, suspension or removal at the next regularly scheduled public meeting of a district board of education or a charter school board of trustees.  The proposed amendment adds the language “regularly scheduled” to ensure that the resolution is read at a meeting at which the public would normally be in attendance.
SUBCHAPTER 7.  DEFINITION OF WORDS AND TERMS USED IN THE CODE OF ETHICS
The Department proposes a new subchapter that establishes definitions of words and terms set forth in the Code of Ethics.  The proposed new definitions provide guidance and standards in the enforcement of the Code of Ethics.  The Department proposes to define the following terms:  “acted on a complaint;” “administer the schools;” “appraisal;” “complaint;” “partisan political groups;” “personal gain;” “plan;” “planning;” “policy;” “private action;” and “special interest groups.”
SUBCHAPTER 8.  APPEALS
This subchapter establishes the process for appeal of a decision of the Commission as to violation and a decision of the Commissioner of Education as to sanction.  The Department proposes to recodify the subchapter from subchapter 7 to subchapter 8 without amendments.  
N.J.A.C. 6A:28-8.1 Procedure for appeal

This section sets forth the procedures to appeal the decision of the Commission finding a violation and the Commissioner’s decision on sanction.  The Department proposes to recodify N.J.A.C. 6A:28-7.1 to N.J.A.C. 6A:28-8.1. The Department proposes a technical amendment to add the name of the chapter cited in N.J.A.C. 6A:28-8.1.  
Social Impact



The School Ethics Commission rules affect approximately 16,000 school board members and administrators of local school districts and charter schools.  The proposed amendments will have a positive social impact on school districts, charter schools, school personnel and the public because the proposed amendments will provide standards for the ethical duties and responsibilities of school board members.  These proposed rules will provide additional guidance to school board members and will provide the public and school personnel with better guidance as to the roles and responsibilities of board members.  
The proposed amendments will also ensure that, in the case of the Commissioner’s sanction of censure, suspension or removal, the sanction resolution will be read at a regularly scheduled public meeting rather than at a special public meeting called at times inconvenient to the public.  This will ensure full disclosure to the public of the Commissioner’s sanction of school board members.  The proposed amendments will also provide for quicker and more efficient processing of complaints since the complainant will be required to provide a specific citation to the Act.  This proposed amendment will also provide respondents with notice of the alleged violation of the Act.  The proposed amendments to establish a subpoena process will also assist in the processing of complaints because the proposed amendments will provide notification and clarification of the subpoena process.  This will also be of assistance to the parties involved.
Economic Impact



The economic impact of the amendments is limited.  The Department believes that the proposed amendments to provide standards for the enforcement of the Code of Ethics may result in fewer complaints being filed under the Code of Ethics because the public and school personnel will be given additional guidance as to what conduct violates the Code of Ethics.  This could result in reduced costs of indemnification of school board members charged with a violation of the Code of Ethics.  There are approximately 52 cases filed annually.  If fewer Code of Ethics complaints are filed, the Department would be able to process complaints in a more expedient manner.  Furthermore, school districts would be relieved of the fiscal burden of defending Code of Ethics cases brought against school board members.  The Department cannot provide a specific monetary amount of what a Code of Ethics complaint would cost a school district because this varies from case to case depending on the specific allegations.  However, the proposed standards to enforce the Code of Ethics should reduce those monetary costs.
Federal Standards Statement



There are no Federal requirements or standards that have an impact on the rules proposed for amendment.  The proposed amendments are based on N.J.S.A. 18A:12-21 et seq., which establishes the framework for the amendments.  Therefore, a Federal standards analysis is not necessary.  

Jobs Impact



It is not anticipated that jobs will be created or lost as a result of the rules proposed for amendment.

Agriculture Industry Impact



There is no impact on the agriculture industry as a result of the rules proposed for amendment.

Regulatory Flexibility Statement



A regulatory analysis is not required because the rules proposed for amendment do not impose reporting, recordkeeping, or other compliance requirements on small businesses as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  



School Ethics Commission rules, by statute, apply exclusively to all school officials in public schools in the State of New Jersey.  They do not apply to any officials in nonpublic institutions.  

Smart Growth Impact


The rules proposed for amendment will have no impact on the achievement of smart growth and implementation of the State Development and Redevelopment Plan.



Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):

CHAPTER 28

 SCHOOL ETHICS COMMISSION

SUBCHAPTER 1.  GENERAL PROVISIONS

6A:28-1.1 Scope and purpose

6A:28-1.2 Definitions

6A:28-1.3 Functions and authority of the School Ethics Commission

SUBCHAPTER 2.  BYLAWS OF THE SCHOOL ETHICS COMMISSION

6A:28-2.1 Members

6A:28-2.2 Chairperson
6A:28-2.3 Meetings

6A:28-2.4 Committees
SUBCHAPTER 3.  FILING OF DISCLOSURE STATEMENTS  

6A:28-3.1 Procedures for filing disclosure statements

6A:28-3.2 Duties of district boards of education and charter schools

6A:28-3.3 Procedures in the event of noncompliance

6A:28-3.4 Procedures in the event of incomplete filing

SUBCHAPTER 4. BOARD MEMBER TRAINING

6A:28-4.1 Training requirement
6A:28-4.2 Procedures for compliance

SUBCHAPTER 5. ADVISORY OPINIONS

6A:28-5.1 Right to advisory opinion

6A:28-5.2 Procedures for requesting and receiving an opinion

SUBCHAPTER 6.  FILING, SERVICE and REVIEW OF COMPLAINTS

6A:28-6.1 Filing of a complaint
6A:28-6.2 Service of a complaint
6A:28-6.3 Complaint form
6A:28-6.4 Answer to complaint alleging prohibited acts or prohibited acts and code of ethics violations
6A:28-6.5 Answer to complaint alleging a violation of only the Code of Ethics
6A:28-6.6 [Commission review of complaints alleging prohibited acts or prohibited acts and violations of the Code of Ethics] Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents; service 

[6A:28-6.6] 6A:28-6.7 Commission review of complaints alleging prohibited acts or prohibited acts and violations of the Code of Ethics 
[6A:28-6.7] 6A:28-6.8 Proceedings after finding of probable cause 
[6A:28-6.8] 6A:28-6.9 Commission review of complaints alleging a violation of only the Code of Ethics
[6A:28-6.9] 6A:28-6.10 Written Decision
[6A:28-6.10] 6A:28-6.11 Sanction

SUBCHAPTER 7 DEFINITION OF WORDS AND TERMS USED IN THE CODE OF ETHICS
6A:28-7.1 Definitions for Code of Ethics

[SUBCHAPTER 7.]  SUBCHAPTER 8 APPEALS
[6A:28-7.1] 6A:28-8.1 Procedure for appeal

SUBCHAPTER 5.  ADVISORY OPINIONS

6A:28-5.1 Entitlement to an advisory opinion


Any school official may request and obtain an advisory opinion from the Commission as to whether any proposed conduct or activity of a school official would in its opinion constitute a violation of the provisions of the School Ethics Act.

6A:28-5.2 Procedures for requesting and receiving an opinion


(a) Requests for advisory opinions must clearly set forth in detail the specific conduct or activity the school official seeks to undertake and the exact role he or she will play in that activity or conduct.


(b) A school official may seek an advisory opinion from the Commission as to the proposed conduct of another school official, but he or she must show that he or she has copied the school official whose proposed activity or conduct is in question on the request.  The school official whose conduct is in question will then have 10 days from the date of the advisory opinion request to respond.  


(c) Upon receipt of a request for an advisory opinion, the Commission shall assign a file number to the request.



1. During the course of any staff work and/or Commission deliberation with regard to the request for an advisory opinion, the request shall be identified for purposes of public access only by file number and not by the name(s) of school official(s) involved.



2. No information regarding any request for an advisory opinion shall be made public unless the information is incorporated into the advisory opinion and made public in accordance with (e) below.


(d) The Commission or its staff may require additional information from the person seeking an advisory opinion or require the person’s appearance before it or its staff.


(e) Advisory opinions issued by the Commission shall not be made public unless six members shall vote to direct the opinion be made public.




1. Advisory opinions made public by the Commission shall delete the name and district of the school official requesting the advisory.


(f) The Commission shall render a response to the request for an advisory opinion at its next monthly meeting following its receipt of all relevant information and documentation needed to make a determination on the request.

SUBCHAPTER 6. FILING, SERVICE AND REVIEW OF COMPLAINTS
6A:28-6.1 Filing of a complaint


(a) Any person may file a complaint with the School Ethics Commission alleging a violation of the School Ethics Act, N.J.S.A. 18A:12-21 et seq.  Any member of the Commission may also file a complaint.


1.  A Commission member who submits a complaint shall not participate in any subsequent proceedings on that complaint in the capacity of a commission member.


2.  A Commission member shall not participate in any proceedings on a complaint against a school official in a district in which he or she serves or by which he or she is employed.  

(b) All complaints must be filed within one year of notice of the alleged violation.


1.  Paragraph (b) above may be relaxed by the Commission, in its discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.


(c) To file a complaint with the School Ethics Commission alleging a violation of the School Ethics Act, N.J.S.A. 18A:12-21 et seq., a complainant must file an original and two copies of such complaint using the form set forth in N.J.A.C. 6A:28-6.3.  


(d) No complaint shall be accepted by the Commission unless it is signed under oath by the complainant.

(e) All complaints shall include a citation to the specific provision(s) of the School Ethics Act, N.J.S.A. 18A:12-21 et seq., allegedly violated.
6A:28-6.2 Service and consideration of complaint


(a) Upon receipt of the complaint, the Commission shall assign a file number to the complaint and serve a copy of the complaint on the school official or officials named.

1.  During the course of any staff work and/or Commission deliberation with regard to the complaint, the complaint shall be identified only by file number for purposes of public access and not by the name(s) of the school official(s) involved.

2.  No information regarding any complaint shall be made public until the Commission first takes action at a public meeting to determine whether probable cause exists or whether a violation exists, whichever applies.

(b) Pursuant to N.J.S.A. 18A:12-29(e), the Commission may impose a fine not to exceed $500.00 if it determines prior to the hearing by majority vote that a complaint is frivolous.  If a school official fails to pay the fine within 30 days after receipt of the decision imposing the sanction, the Commission shall recommend to the Commissioner the reprimand, censure, suspension or removal of the official.

6A:28-6.3 Complaint form


(a) The form used to file a complaint alleging a violation of any provision of the School Ethics Act, N.J.S.A. 18A:12-21 et seq., including the Code of Ethics for school board members, is as follows:

	NAME OF
	:
	 

	COMPLAINANT(S),
	:
	BEFORE THE SCHOOL

	v. 
	:
	ETHICS COMMISSION 

OF NEW JERSEY

	NAME OF RESPONDENT(S)
	:
	SCHOOL ETHICS ACT

	_________________________________
	:
	COMPLAINT FORM


I, (Name of Complainant), residing at (Address and Phone Number of Complainant), request the School Ethics Commission to consider a complaint against the above-named Respondent whose address is (address of respondent), in accordance with the authority of the School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-21 et seq.

	The facts upon which this complaint is based are as follows:  (Set down below in individually numbered paragraphs the specific facts that cause you to believe that a violation of the School Ethics Act has occurred.  Cite[, if known to you,] the section(s) of the Act that you believe to have been violated.)

 1.
	______________________________________________________________

	
	______________________________________________________________

	 2.
	______________________________________________________________

	 
	______________________________________________________________

	 3.
	______________________________________________________________

	 
	______________________________________________________________

	 4.
	______________________________________________________________

	 
	______________________________________________________________


	WHEREFORE, I, as Complainant, request that the School Ethics Commission find and determine that the above-named Respondent has violated the School Ethics Act and that he/she be subject to such penalty as the Commission and the Commissioner of Education deem appropriate.

 
	________________________________

	Date ____________________________________
	Signature of Complainant

	 
	or his or her Attorney




CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn upon his/her oath according to law deposes and says:

1.  I am the complainant in this matter.

2.  I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the statute that created the School Ethics Commission authorizes the Commission to impose penalties for filing a frivolous complaint.  N.J.S.A. 18A:12-29e.

3.  This matter is not pending in any court of law or administrative agency of this State.  I will advise the School Ethics Commission if I subsequently become aware that it is pending elsewhere.

	 

	________________________________

	Date  ____________________________________
	Signature of Complainant




Sworn and subscribed to before me this _____ day of _______, _______.

	
	________________________________



	 
	Signature of Notary


(b) The form used to file a complaint alleging only a violation of the Code of Ethics for school board members set forth at N.J.S.A. 18A:12-24.1 is as follows:

	NAME OF
	:
	 

	COMPLAINANT(S),
	:
	BEFORE THE SCHOOL

	v. 
	:
	ETHICS COMMISSION 

OF NEW JERSEY

	NAME OF RESPONDENT(S)
	:
	CODE OF ETHICS

	_________________________________
	:
	COMPLAINT FORM


I, (Name of Complainant), residing at (Address and Phone Number of Complainant), request the School Ethics Commission to consider a complaint against the above-named Respondent whose address is (address of respondent), in accordance with the authority of the School Ethics Commission to entertain such complaints under N.J.S.A. 18A:12-24.1.


Set down below in individually numbered paragraphs the specific facts upon which this complaint is based that cause you to believe that a violation of the Code of Ethics under the School Ethics Act has occurred.  You must also include the date(s) of the occurrence(s) upon which the complaint is based.  Cite[, if known to you,] the section(s) of the Code of Ethics that you believe to have been violated.  Please note that you have the burden to prove factually the allegations set forth herein and must include with your complaint any supporting documentation that you plan to submit.

	 1.
	______________________________________________________________

	
	______________________________________________________________

	 2.
	______________________________________________________________

	 
	______________________________________________________________

	 3.
	______________________________________________________________

	 
	______________________________________________________________

	 4.
	______________________________________________________________

	 
	______________________________________________________________


WHEREFORE, I, as Complainant, request that the School Ethics Commission find and determine that the above-named Respondent has violated the School Ethics Act and that he/she be subject to such penalty as the Commission and the Commissioner of Education deem appropriate.

	 
	_______________________________

	Date _________________
	Signature of Complainant

	 
	or his or her Attorney




CERTIFICATION UNDER OATH

(Name of Complainant), of full age, being duly sworn upon his/her oath according to law deposes and says:

1.  I am the complainant in this matter.

2.  I have read the complaint and aver that the facts contained therein are true to the best of my knowledge and belief and I am aware that the statute that created the School Ethics Commission authorizes the Commission to impose penalties for filing a frivolous complaint.  N.J.S.A. 18A:12-29e.

3.  This matter is not pending in any court of law or administrative agency of this State.  I will advise the School Ethics Commission if I subsequently become aware that it is pending elsewhere.

	 

	________________________________

	Date  ________________________________
	Signature of Complainant




Sworn and subscribed to before me this _____ day of _______________, _______.

	
	________________________________



	 
	Signature of Notary


(c)  The Commission will not process any complaint nor issue a final ruling or advisory opinion on any matter pending in any court of law or administrative agency of this State.

(d)  A complaint alleging violations of both the Code of Ethics for School Board Members and a violation of any other provision of the School Ethics Act, shall be filed using the form set forth at (a) above.

6A:28-6.5 Answer to complaint alleging violation of only the Code of Ethics

(a) Upon receipt of the complaint from the Commission alleging a violation of the Code of Ethics, the respondent shall have 20 days within which to file an original and two copies of a written statement under oath with the Commission responding to the allegations in the complaint.  Upon written application by the respondent, and upon showing of good cause, the Commission or its designee may extend the time for filing such statement.

(b) The respondent’s statement shall respond directly to each allegation set forth in the complaint.

(c) The respondent shall not generally deny the allegations but shall set forth substantive reasons why he or she believes the allegations are false or unfounded.

(d) Failure to respond to the complaint within the 20-day period from receipt of the complaint shall result in a notice which shall inform the respondent that unless an answer is received within 10 days of receipt of the notice, each allegation in the complaint shall be deemed admitted and the Commission shall make a determination as to whether probable cause exists or the complaint should be dismissed.

(e) Respondent may file a motion to dismiss in lieu of an answer to the complaint, provided that such motion is filed within the time allotted for the filing of an answer.  A brief shall accompany the motion.  The complainant shall file a responsive brief within 20 days from receipt of the motion.


1.  Any papers filed in conjunction with such a motion shall be submitted in original form with two copies.


2.  Paragraphs (e) and (e)1 may be relaxed by the Commission, in its discretion, in any case where a strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice.

3.  In determining whether to grant a motion to dismiss, the Commission shall review the facts in the light most favorable to the complainant.
6A:28-6.6 Subpoenas to compel the attendance of witnesses; production of documents; issuance; contents and service 

(a)  Subpoenas may be issued by the Commission, its designated agent, pro se parties or attorneys-at-law, in the name of the Commission, to compel the attendance of a person to testify or to produce books, papers, documents or other objects at a hearing.

(b) The subpoena shall contain the title and docket number of the complaint, the name of the person to whom it has been issued, the time and place at which the person subpoenaed must appear, the name and telephone number of the party who has requested the subpoena and a statement that all inquiries concerning the subpoena should be directed to the requesting party.  The subpoena shall command the person to whom it is directed to attend and give testimony or to produce books, papers, documents or other designated objects at the time and place specified therein and on any continued dates.

(c) A subpoena shall be served by the requesting party by delivering it either in person or by certified mail return receipt requested to the person named in the subpoena at a reasonable time in advance of the hearing.  A copy shall be sent to the School Ethics Commission.

(d) Subpoena forms may be obtained free of charge from the Office of the School Ethics Commission or on the Office of the School Ethics Commission website www.nj.gov/njded/ethics/.  

(e) A party who fails to obey a subpoena may be subject to an inference that the documentary or physical evidence or testimony that the party fails to produce is unfavorable.
[6A:28-6.8] 6A:28-6.9 Commission review of complaints alleging a violation of only the Code of Ethics 


(a)  Upon receipt of respondent’s statement or the expiration of the time for filing such response, the Commission shall place the complaint alleging a violation of the Code of Ethics on the agenda of the next regularly scheduled meeting to determine whether the board member has violated the Code of Ethics.

(b)  The complainant has the burden to prove factually a violation under the Code of Ethics.  The complainant shall set forth in the complaint a factual basis for the allegations.
1.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(a) shall include a copy of a final decision from any court of law or administrative agency of this State that finds that the respondent(s) failed to enforce all laws, rules and regulations of the State Board of Education, and/or court orders pertaining to schools or that the respondent brought about changes through illegal or unethical procedures.

2.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(g) may include evidence that the matter was not public information under any New Jersey statutes,  Inaccurate information shall be more than an opinion held by the respondent(s).

3.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(h) shall include evidence that the respondent(s) acted without a recommendation of the chief administrative officer.

4.  Factual evidence of a violation of N.J.S.A. 18A:12-24.1(j) shall include evidence that the respondent(s) acted on a complaint prior to referral of the complaint to the chief administrative officer, prior to the failure of an administrative solution or at a time or place other than a public meeting.


(c)  All hearings shall be conducted in accordance with the rules of the OAL, N.J.A.C. 1:1.

(d) The Commission shall render a determination on whether a board member has violated the Code of Ethics within 90 days from its receipt of the complaint barring any exigent circumstances that would result in unfairness to either party.  


(e) A finding of no violation by the Commission shall constitute final agency action.

(f) If a violation is found, the Commission shall recommend to the Commissioner the reprimand, censure, suspension, or removal of the school official.  The imposition of any of the foregoing sanctions shall require a vote of the majority of the full membership of the Commission.

[6A:28-6.10] 6A:28-6.11 Sanction


(a) If a violation is found, the Commission shall recommend to the Commissioner the reprimand, censure, suspension, or removal of the school official.  The imposition of any of the foregoing sanctions shall require a vote of the majority of the full membership of the Commission.


(b) Within 13 days from the date the Commission’s decision is forwarded to the Commissioner, any party may file written exceptions regarding the recommended penalty to the Commissioner.


(c) The Commissioner shall act upon the Commission’s recommendation regarding the sanction pursuant to N.J.S.A. 18A:12-29(c).  Such review shall proceed in accordance with the requirements of the OAL as set forth in N.J.A.C. 1:6C-18.4.


(d) If the Commissioner imposes a penalty of censure, suspension or removal, the Commission shall adopt a Resolution at its next meeting following the imposition of the sanction by the Commissioner and shall direct that the Resolution be read at the next regularly scheduled public meeting of the district board of education or charter school board of trustees following its adoption by the Commission and posted for a period of not less than 30 days in such places as the board posts its public notices.


(e) Any district board of education or board of trustees that fails to comply with the above reading and posting requirements shall receive an Order to Show Cause from the Commission asking it to set forth the reason for noncompliance.
SUBCHAPTER 7 DEFINITION OF WORDS AND TERMS USED IN THE CODE OF ETHICS
6A:28-7.1 Definitions for Code of Ethics


The following words and terms set forth in the Code of Ethics shall have the following meaning when the Commission makes a determination as to whether probable cause exists to credit allegations of a violation of the Code of Ethics.


“Acted on a complaint” means that a member of the district board of education or a member of a charter school board of trustees has looked into a complaint, met with someone about a complaint or attempted to resolve a complaint.
“Administer the schools” means that a member of the district board of education or a member of a charter school board of trustees has become directly involved in activities or functions that are the responsibility of school personnel or the day to day administration of the school district or charter school or has given a direct order to school personnel.

“Appraisal” means the process of ascertaining the value or liability of a policy.


“Complaint” means a concern, issue or dissatisfaction that a member of the public or a member of the school personnel has brought to the attention of a member of the district board of education or a member of a charter school board of trustees.

“Partisan political groups” means a number of persons who are organized and voluntarily united in opinion and who adhere to a particular political party or cause as opposed to the public interest at large.


“Personal gain” means a personal involvement that is or creates some benefit to a member of the district board of education or a member of a charter school board of trustees or an immediate family member.


“Plan” means a method of design or action, procedure or arrangement for the accomplishment of the management of a school district or charter school.

“Planning” means to formulate a scheme, program or method for the accomplishment of the management of a school district or charter school.


“Policy” means the general principles by which a district board of education or charter school board of trustees are guided in its management of a school district or charter school.


“Private action” means action taken by a member of a district board of education or a member of a charter school board of trustees that is beyond the scope of the duties and responsibilities of a member of a district board of education or a member of a charter school board of trustees.


“Special interest groups” means a group of persons who are organized and have a specific interest in common.
[SUBCHAPTER 7.] SUBCHAPTER 8 APPEALS
[6A:28-7.1] 6A:28-8.1 Procedure for appeal


Any appeal of the Commission’s determination regarding a violation of the Act or the Commissioner’s decision regarding the sanction shall be to the State Board of Education in accordance with N.J.A.C. 6A:4, Appeals.
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