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1. 
Arnold G. Hyndman, President

     
State Board of Education
2.  
Arcelio Aponte, Member

     
State Board of Education

SUBCHAPTER 2:  REQUIRED MAINTENANCE ACTIVITIES AND EXPENDITURES
1.  
COMMENT:  The commenter asked for a description of the types of maintenance activities on which the required maintenance expenditures (an average of 0.2 percent of a school facility’s replacement cost each year over 10 years) must be spent. (2)
RESPONSE:  
The average of 0.2 percent of a school facility’s replacement cost each year over 10 years (established by statute) must be spent on specific activities necessary for keeping a school facility open and safe for use in its original condition, and for keeping its constituent building systems fully and efficiently functional and for keeping their warranties valid.  It is not for routine custodial maintenance or for the replacement of a building system. 

GENERAL COMMENTS

2.  
COMMENT:  The commenter encouraged the Department to consider incorporating into the code good management practices and standards now, rather than waiting for action by the Governor and the Legislature. (1)
RESPONSE:  The Department has considered this suggestion.  For a number of reasons, the Department recommends deferring policy changes until the Governor and the Legislature conclude their review of the schools construction program.  Most importantly, the rules currently parallel the requirements set forth in section 9 of the Educational Facilities Construction and Financing Act.  Upon the enactment of changes to the law, the Department will engage in the process to update these provisions.
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Summary
The rules at N.J.A.C. 6A:26A, Comprehensive Maintenance Plans, will expire on October 1, 2006, pursuant to N.J.S.A. 52:14B-5.1c.  The rules implement the maintenance requirements of the Educational Facilities Construction and Financing Act (EFCFA), P.L. 2000, c. 72.  The Department of Education is proposing to readopt N.J.A.C. 6A:26A with technical amendments, and anticipates that once the reevaluation of the school construction program required by Executive Order No. 3 (Corzine) is completed later this year, the Department will be proposing changes to the adopted rule reflecting the reevaluation process.  These rules govern the development and submission by districts of comprehensive maintenance plans and the required expenditures of an average of 0.2 percent of a school facility’s replacement cost each year over 10 years.   They are proposed in order to continue to help ensure that the educational facilities in the State are safe, healthy and educationally adequate to support the delivery of the thorough and efficient education to which all students are entitled, as defined by the Core Curriculum Content Standards, and to protect the taxpayers’ investments in the facilities by promoting their efficient performance and preventing their premature failure. They provide a mechanism by which districts can demonstrate that they have made the required investment in the maintenance of each school facility according to the requirements in EFCFA. These rules apply to all districts in the State.

Chapter 26A, Comprehensive Maintenance Plans, was originally codified at N.J.A.C. 6:24 and subsequently recodified as N.J.A.C. 6A:26A with amendments, effective November 17, 2003.
Since school facilities that are safe, healthy, and conducive to learning are integral to ensuring a thorough and efficient education, the proposed readoption supports the mission of the New Jersey State Board of Education, in collaboration with the Department of Education, to establish policy and leadership in the development of exceptional learning opportunities for New Jersey’s public school students for the purpose of enabling them to obtain a superior education.  The rules proposed for readoption support the four goals (i.e., assessment, exemplary educational practices, literacy and teacher preparation and professional development) in the Strategic Plan for Improvement in Public Education in the State of New Jersey.  The rules proposed for readoption further provide for school facilities necessary to optimize academic excellence and prepare New Jersey’s students to be successful contributors to New Jersey, the nation and the world.  The proposed amendments update citations and terminology, and clarify “district” as “school district,” and “district board” as district board of education throughout the chapter for consistency with other chapters in Title 6A of the Administrative Code.  Additionally, the department is proposing the insertion of the names of two chapters of Administrative Code after the regulatory citation.
As the Department has provided a 60-day comment period in this notice of proposal, this notice is excepted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5. The following summarizes the content of each section of the rules proposed for readoption with amendments:

CHAPTER 26A.
COMPREHENSIVE MAINTENANCE PLANS
SUBCHAPTER 1.
GENERAL PROVISIONS
N.J.A.C. 6A:26A-1.1
Purpose

This section explains the intent of these rules, which is to implement certain provisions of the Educational Facilities Construction and Financing Act (EFCFA), P.L. 2000, c.72., N.J.S.A. 18A:7G-3, 9(b)(3) and 13(d).

N.J.A.C. 6A:26A-1.2
Scope
These rules apply to every district that owns school facilities or operates school facilities owned by another party, when the operating district is responsible for maintenance of the school facilities.  Copies of the comprehensive maintenance plan must be forwarded to any school district that owns but does not operate a facility.

N.J.A.C. 6A:26A-1.3
Definitions
The definitions provided here define terms used in this chapter.

SUBCHAPTER 2. REQUIRED MAINTENANCE ACTIVITIES AND EXPENDITURES
N.J.A.C. 6A:26A-2.1
Required maintenance activities
In this section, required maintenance activities are defined as those specific activities necessary for the purpose of keeping a school facility open and safe for use or in its original condition, and for keeping its constituent building systems fully and efficiently functional and for keeping their warranties valid.  The activities address interior and exterior conditions; include preventive and corrective measures; and prevent premature breakdown or failure of the school facility and its building systems.  The section also requires that the district’s determination of required maintenance activities must be based on reasonable maintenance of each school facility and that those activities must be reported annually in the comprehensive maintenance plan.
N.J.A.C. 6A:26A-2.2
Required maintenance expenditures
For purposes of calculating the maintenance factor (M) in N.J.S.A. 18A:7G-9, this section describes expenditures for required maintenance activities which qualify as investments in maintenance activities set forth in N.J.A.C. 6A:26A-2.1.  This section provides that expenditures for required maintenance activities set forth in N.J.A.C. 6A:26A-2.1 shall qualify as investments in maintenance for purposes of calculating the required maintenance expenditures in N.J.A.C. 6A:26A-2.2(d) and (e) and the annual required maintenance budget amount in addition to the maintenance factor (M).  Under N.J.A.C. 6A:26-2.2(b), types of expenditures that qualify as required maintenance expenditures include supplies and materials, contracted labor, and salaries of district employees who are exclusively dedicated to the performance of required maintenance activities, or for the payment of contracts for required maintenance.
This section requires districts to report the final expenditures by school facility in the district's comprehensive annual financial report and have expenditure records available for the auditor.  This section also specifies the time period whereby the required maintenance expenditure will be calculated to equal a minimum of 0.2 percent of the related school facility's replacement cost per year, which will begin in the fourth year after occupancy of a school facility that was funded under EFCFA.  This section clarifies that for districts seeking State facilities funds for an existing school facility the required maintenance expenditure shall be equal to or exceed two percent of its replacement cost over the previous 10 years, effective July 18, 2000, which is the effective date of the Act.

SUBCHAPTER 3. DISTRICT COMPREHENSIVE MAINTENANCE PLANS
N.J.A.C. 6A:26A-3.1
Requirements for comprehensive maintenance plans
This section sets forth what must be included in the district's comprehensive maintenance plan.  The comprehensive maintenance plan includes maintenance activities and expenditures for the prior year, as well as activities and budgeted costs for the filing year, and one year subsequent to the filing year. The three-year comprehensive maintenance plan shall not include activities for capital maintenance or routine maintenance.  The section requires each school facility in a district is to be included in the comprehensive maintenance plan, and districts are encouraged to maintain other facilities.  The section details what information is required to be included in the comprehensive maintenance plan for the year prior to the filing year, for the filing year, and for the year subsequent to the filing year.  Districts are required to submit a worksheet, in a format provided by the Commissioner, of total expenditures for required maintenance by school facilities for 10 years prior to the filing year, or the number of years since the enactment of EFCFA, July 18, 2000, whichever is less, compared to each school facilities required maintenance expenditure amount under N.J.A.C. 6A:26A-2.2(d) and (e), as applicable.
N.J.A.C. 6A:26A-3.2
Submission and review of comprehensive maintenance plans
This section requires comprehensive maintenance plans to be submitted by board resolution to the County Superintendent and the Office every school year and that it shall be submitted in addition to the district's Quality Assurance Annual Report.  N.J.A.C. 6A:26A-3.2(c) requires the County Superintendent to notify a district if a comprehensive maintenance plan is found to be deficient based on the standards set forth in this chapter.  Districts are required to submit a revised comprehensive maintenance plan to the County Superintendent addressing the deficiencies within 30 days from the date of notification.  If a district does not receive notification by the County Superintendent within 90 days from submission, the plan is deemed approved.  N.J.A.C. 6A:26A-3.2(d) requires the County Superintendent to review the implementation of the comprehensive maintenance plans in each district at the time of cyclical evaluations of the district pursuant to N.J.S.A. 18A:33-1 et seq. and N.J.A.C. 6A:30-2 to ensure that the plan addresses the required maintenance activities and that the reported activities actually occurred.
N.J.A.C. 6A:26A-3.3
Requirements for a maintenance package for newly completed school facilities projects
This section provides that, as a condition for completion of a school facilities project, the architect or engineer provides the district with a certification that the contractor for the school facilities project has provided a maintenance package containing: manufacturer's warranties; owner's manuals; required maintenance and testing instructions; and a summary report.  The maintenance package, which covers the useful life of the school facilities project, is to be incorporated into the district's comprehensive maintenance plan.

SUBCHAPTER 4. REQUIRED MAINTENANCE BUDGET AMOUNT AND MAINTENANCE RESERVE
N.J.A.C. 6A:26A-4.1
Required maintenance budget amount
This section requires the annual maintenance budget amount for each district to include the district's annual budget certified for taxes in the required maintenance line-item accounts and/or as a deposit into the maintenance reserve in accordance with N.J.A.C. 6A:26A-4.2.  This section also requires that the annual maintenance budget amount be calculated by totaling the sum of the replacement cost as of the current year for each school facility multiplied by 0.002 and shall correspond to the amount reported in the most recent comprehensive maintenance plan.  This section further allows for adjustment of the annual budget amount with the County Superintendent's approval based on prior year expenditures to ensure an overall expenditure of two percent on required maintenance per school facility over 10 years.  This section is intended to ensure an overall expenditure of two percent on required maintenance per school facility rather than per school.  This section provides that the replacement cost of the current year of a school facility be calculated by multiplying the area cost allowance by the current gross square footage of the building.  This section also provides that, if a district does not annually budget the required amount in the budget certified for taxes, the County Superintendent shall not approve the district's budget unless the County Superintendent determines that the district may budget less than the full amount based on proof submitted to the County Superintendent by the district pursuant to N.J.A.C. 6A:26A-4.1(c)1. This section further provides that if a district determines that it cannot budget the required amount, that the district shall submit proof acceptable to the County Superintendent.  The proof must be accompanied by a plan to ensure that the required two percent be expended over 10 years.  N.J.A.C. 6A:26A-4.1(c)1i and ii provide that if the County Superintendent concurs with the district's explanation and its plan, the district may budget less than the full amount and the County Superintendent will not reject the district's budget on this ground.  If the County Superintendent does not concur with the district's explanation or does not approve of its plan, the district must budget the full amount. 
N.J.A.C. 6A:26A-4.2
Requirements for maintenance reserve funds
Note:  This section is proposed for repeal in a recodification with amendments of N.J.A.C. 6A:23, Finance and Business Services.

This section permits districts to establish, through a board resolution, a maintenance reserve account to support required maintenance activities for the district. However, funds from the maintenance reserve account may not be used for routine or capital maintenance.  This section also establishes a process for a district to make deposits into the maintenance reserve account.  This section establishes a process for withdrawing funds from the maintenance reserve account.  This section also provides that the funds withdrawn from the maintenance reserve funds are restricted to required appropriations and may not be transferred to any other line-item account.  This section establishes a process for restoring withdrawn funds from the maintenance reserve account.  This section further provides that the maintenance reserve account be limited to a balance up to four percent of the replacement cost of the district's school facilities. If the account exceeds this amount at June 30, the excess will be placed in reserve and designated in the district's subsequent year's budget.

SUBCHAPTER 5.  THE MAINTENANCE FACTOR IN STATE DEBT SERVICE AID
N.J.A.C. 6A:26A-5.1
The maintenance factor in State debt service aid
This section describes how the maintenance factor is calculated when determining State debt service aid for existing school facilities when a district fails to demonstrate, over the 10 years preceding issuance of school bonds, a net investment of at least two percent in maintenance for the related school facility.  The maintenance factor shall be 1.0 except when one of the following conditions applies, in which case the maintenance factor shall be as specified: effective July 18, 2010 (10 years from the date of enactment of EFCFA), the maintenance factor for aid for reconstruction  remodeling, alteration, modernization, renovation or repair, or for an addition to a school facility, shall be zero for all school facilities projects for which the district fails to demonstrate that over the 10 years preceding issuance of the school bonds it incurred a net investment in maintenance of the school facility of at least two percent of the replacement cost of the school facility; or for new construction, additions, and certain school facilities, the maintenance factor will be reduced according a schedule for all school facilities projects for which the district fails to demonstrate in the prior fiscal year an investment in maintenance of the related school facility of at least two-tenths of one percent of the replacement cost of the school facility. 
SUBCHAPTER 6. WITHHOLDING OF STATE SUPPORT FOR NON-COMPLIANCE
N.J.A.C. 6A:26A-6.1
Withholding of State funds for non-compliance
The section defines non-compliance.  Under this section, the Commissioner shall direct the State Treasurer to withhold funds payable by the State, including State support under EFCFA, from any district that fails to comply with N.J.A.C. 6A:26 and N.J.A.C. 6A:26A.  The section delineates reduction of State debt service aid for failure to comply with this chapter, or subjects the district to a withholding of funds payable by the State in the case of a district receiving a grant.  In the case of a district for which the Authority constructs the school facilities project, non-compliance can subject the district to a withholding of funds payable by the State, including State support under EFCFA.  
SUBCHAPTER 7. APPEALS
N.J.A.C. 6A:26A-7.1
Appeals of Commissioner's determinations
This section provides an opportunity for an informal hearing before the Assistant Commissioner of decisions of the Division of Finance and subsequent appeals to the Commissioner and State Board of Education pursuant to N.J.A.C. 6A:26-17.1.  A district may request a formal hearing, in the event of an adverse decision after an informal hearing, or if the district determines not to seek an informal hearing. 
Social Impact
The improved maintenance of public school facilities that will be encouraged by these rules proposed for readoption will result in an overall improvement in the environmental quality of these buildings throughout the State, making them healthier and more supportive of educational achievement. This improvement will benefit all groups of users of public school facilities, including students, teachers, parents, administrators, and community members.

To the degree that poor school maintenance is disproportionately characteristic of economically disadvantaged school districts, these communities will derive greater benefit from these rules proposed for readoption than other communities. Additional employment opportunities in facilities maintenance that will result from these rules will further benefit these communities.

Economic Impact
The rules proposed for readoption require that districts plan for and make appropriate expenditures for preventative maintenance, which represent sound practices for all building owners.  By requiring that school facilities be maintained, the rules proposed for readoption will help to ensure that these buildings are kept open and safe for use or in their original condition and will thus help the public to obtain the maximum benefit from its investment in these facilities.  To the extent that the health and safety of learning environments are improved, the efficiency of school buildings and their ability to support student achievement will be enhanced. Adequate school facility maintenance will prevent premature building or system failures and will avoid the need for more expensive major repairs or capital replacements, resulting in savings to State and local taxpayers. Since such capital projects are often funded with long-term debt, the savings to the taxpayers will include principal and interest costs.

While the rules proposed for readoption do expand the recordkeeping and reporting requirements regarding school facilities that are already required, they do so as required to implement EFCFA.  The cost to record and report the additional information required is not considered to be significant; furthermore, these costs will be offset by operating cost savings.  

Federal Standards Statement
The rules proposed for readoption are promulgated under the authority of EFCFA, N.J.S.A. 18A:7G-3, 9(b)(3) and 13(d). However, by specifically requiring that all asbestos abatement plans and activities conform with the Asbestos Hazard Emergency Response Act (AHERA), 15 U.S.C.§§  2641 et seq., the rules proposed for readoption comply with the Federal law and ensure that the comprehensive maintenance plans developed by the districts will also be in compliance with this Federal law. The rules proposed for readoption do not exceed any Federal standards and there are no other Federal laws or regulations that impact the proposal.

Jobs Impact
To the extent that districts do not currently perform adequate facilities maintenance, additional personnel will be required to perform these tasks. While it is possible that these jobs may be offset by losses in construction trades resulting from the elimination of premature school facility repair or replacement projects, it can be argued that these jobs will remain and be directed to the backlog of projects already needed.

The rules proposed for readoption are anticipated to have a minor impact on jobs, in that districts that do currently track maintenance activities and expenditures by school facility will be required to expend additional time and effort that may result in a marginal increase in the number of facilities maintenance jobs.

Agriculture Industry Impact
There is no impact on the agriculture industry anticipated to result from the rules proposed for readoption.

Regulatory Flexibility Analysis
A regulatory flexibility analysis is not required because the rules proposed for readoption do not impose reporting, recordkeeping or other compliance requirements on small business as defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The impact of the rules is limited to public schools.

Smart Growth Impact
The rules proposed for readoption will have no impact on the achievement of smart growth or the implementation of the State Development and Redevelopment Plan.

Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 6A:26A.

CHAPTER 26A
COMPREHENSIVE MAINTENANCE PLANS

SUBCHAPTER 1. GENERAL PROVISIONS

6A:26A-1.1 Purpose

These rules are intended to implement the provisions of the Educational Facilities Construction and Financing Act (EFCFA), P.L. 2000, c.72, specifically sections 3, 9(b)(3) and 13(d) of EFCFA (N.J.S.A. 18A:7G-3, 9(b)(3) and 13(d)), requiring the Commissioner of the Department of Education to promulgate rules requiring school districts to have comprehensive maintenance plans for school facilities and make the appropriate investment in the maintenance of school facilities.

6A:26A-1.2 Scope

(a) These rules shall apply to every school district that owns school facilities or operates school facilities owned by another party, when the operating school district is responsible for maintenance of the school facilities.

(b) Each school district that operates school facilities owned by other school districts shall include such school facilities in the operating school district's comprehensive maintenance plan, and shall forward a copy of the comprehensive maintenance plan to the owning school district.

6A:26A-1.3 Definitions

As used in this chapter, unless the context clearly indicates otherwise the following words and terms shall have the following meanings:

"Act" or "EFCFA" means the Educational Facilities Construction and Financing Act, P.L. 2000, c.72.

"Annual maintenance budget amount" means the amount required to be included in the school district's annual budget certified for taxes as a deposit into the maintenance reserve account or in the required maintenance line-item accounts.

"Area cost allowance" means $ 138.00 per square foot for the 2000-2001 school year and shall be inflated by an appropriate cost index for the 2001-2002 and 2002-2003 school years. Thereafter, pursuant to N.J.S.A. 18A:7G-3, it shall be established as part of the Biennial Report issued by the Department pursuant to N.J.S.A. 18A:7F-4(c). The area cost allowance used in determining preliminary eligible costs of school facilities projects shall be that of the year of application for approval of the school facilities project.

"Authority" means the New Jersey Economic Development Authority established pursuant to N.J.S.A. 34:1B-1 et seq. and its subsidiary, the New Jersey Schools Construction Corporation.

"Building system" means a set of related or similar building components that work together to perform a major function in a building or facility.

"Capital maintenance" means maintenance intended to extend the useful life of a school facility, including upgrades and replacements of building systems, such as structure, enclosure, mechanical, plumbing and electrical systems, and can be considered to constitute or be part of a school facilities project.

"Capital project" means a school facilities project, other capital project or land acquisition project pursuant to N.J.A.C. 6A:26-7.1.

"Commissioner" means the Commissioner of Education or designee.

"Comprehensive Annual Financial Report" or "CAFR" means the official annual report of a governmental unit that includes all funds and account groups, as defined in  N.J.A.C. 6A:23-1.2. The report summarizes the activities and operations performed by all units that constitute the reporting entity. The combined financial position and results of operations are presented as if there were a single operating unit.

"Comprehensive maintenance plan" means a multi-year maintenance plan developed by a school district covering required maintenance activities for each school facility in the school district pursuant to this chapter.

"Department" means the New Jersey Department of Education.

"District" means a district board of education, as defined below, and includes a local or regional school district established pursuant to N.J.S.A. 18A:8-1 et seq. or 18A:13-1 et seq., a county special services school district established pursuant to article 8 of N.J.S.A. 18A:46-1 et seq., a county vocational school district established pursuant to article 3 of N.J.S.A. 18A:54-1 et seq., and a State-operated school district established pursuant to N.J.S.A. 18A:7A-34 et seq.

"District board of education" or "board" means the local district board of education or State district superintendent in the case of a State-operated school district.

"Facility" means a school facility, temporary facility or other facility.

"Filing year" means the year in which the comprehensive maintenance plan is filed with the Department's County Superintendent's Office.

"Maintenance Reserve Fund" means the account established by a district pursuant to N.J.S.A. 18A:7G-13 into which a school district deposits monies to be used exclusively for required maintenance of school facilities.

"Office" means the Office of School Facilities in the Division of Finance in the Department of Education.

"Other facilities" means athletic stadiums, grandstands, greenhouses, garages, facilities used for non-instructional or non-educational purposes, and any structure, building or facility used solely for school administration.

"Replacement cost of the school facility" means the area cost allowance multiplied by the gross square footage of the building for the year specified in this chapter.

"Required maintenance" means specific maintenance activities required for system warranty purposes and which are necessary for the purpose of keeping a school facility open and safe for use or in its original condition, including repairs and replacements to a school facility's heating, lighting, ventilation, security and fixtures to keep the facility or fixtures in effective working condition, and which does not consist of routine maintenance or capital maintenance.

"Routine maintenance" means contracted custodial or janitorial services, expenditures for the cleaning of a school facility or its fixtures, the care and upkeep of grounds or parking lots, removal of illegal locks or unauthorized construction and the cleaning of, or repairs and replacements to, movable furnishings or equipment, or other expenditures which are not required to maintain the original condition over the school facility's useful life.

"School facility" means and includes any structure, building or facility used wholly or in part for educational purposes by a district or community provider, and facilities that physically support such structures, buildings and facilities, such as school district wastewater treatment facilities, power generating facilities, steam generating facilities and other central service facilities, including central kitchens and maintenance shops, but shall exclude other facilities as defined in this section.

"School facilities project" means the acquisition, demolition, construction, improvement, repair, alteration, modernization, renovation, reconstruction or capital maintenance of all or any part of a school facility or of any other personal property necessary for, or ancillary to, any school facility, and shall include fixtures, furnishings and equipment, and shall also include, but is not limited to, site acquisition, site development, the services of design professionals such as engineers and architects, construction management, legal services, financing costs and administrative costs and expenses incurred in connection with the project. To qualify as a school facilities project, the project shall be new construction in order to meet the housing needs of unhoused students, or rehabilitation for the purpose of keeping a school facility functional for its original purpose or for a new purpose accomplished within the gross square footage of the original building. Maintenance projects intended solely to achieve the design life of a school facility and routine maintenance, as defined by N.J.A.C. 6A:26-1.2, do not constitute school facilities projects.

"Useful life" means the applicable recovery period for depreciation purposes determined under Section 168 of the Internal Revenue Code of 1986, 26 U.S.C. §  168 as amended and supplemented, and the applicable regulations thereunder.

SUBCHAPTER 2. REQUIRED MAINTENANCE ACTIVITIES AND EXPENDITURES

6A:26A-2.1 Required maintenance activities

(a) Required maintenance activities are those specific activities necessary for the purpose of keeping a school facility open and safe for use or in its original condition, and for keeping its constituent building systems fully and efficiently functional and for keeping their warranties valid. The activities address interior and exterior conditions; include preventive and corrective measures; and prevent premature breakdown or failure of the school facility and its building systems.

(b) Required maintenance activities include, but are not limited to, the following:

1. Periodic inspection, testing and certification of building systems or components required to maintain system warranty or guaranty provisions performed in accordance with manufacturer instructions and owner manuals;

2. Periodic service required to maintain system warranty or guaranty provisions performed in accordance with manufacturer instructions and owner manuals;

3. Periodic replacement of consumable parts required to maintain system warranty or guaranty provisions performed in accordance with manufacturer instructions and owner manuals;

4. Repairs or localized replacements of system components resulting from breakage, misuse or vandalism;

5. Refinishing of interior floors and walls, including preparation, stripping, painting and refinishing;

6. Consulting services needed to determine required maintenance; and

7. Tests to monitor indoor air quality.

(c) Each school district shall determine the required maintenance activities to reasonably maintain each school facility in the school district, and shall report these activities in its annual comprehensive maintenance plan pursuant to N.J.A.C. 6A:26A-3.
6A:26A-2.2 Required maintenance expenditures
(a) Expenditures for required maintenance activities set forth in  N.J.A.C. 6A:26A-2.1 shall qualify as investments in maintenance for purposes of calculating the required maintenance expenditure in (d) and (e) below, the annual required maintenance budget amount pursuant to  N.J.A.C. 6A:26A-4.1, and the maintenance factor (M) in N.J.S.A. 18A:7G-9.

(b) Expenditures that qualify as required maintenance include supplies and materials, contracted labor, and salaries of school district employees who are exclusively dedicated to the performance of required maintenance activities, or for the payment of contracts for required maintenance.

1. When school district personnel who are not exclusively dedicated to the performance of required maintenance activities perform required maintenance activities, school districts may credit that portion of the salaries of such personnel to required maintenance expenditures where task-specific documentation of such activities is available and subject to audit.

(c) School  [Districts] districts shall maintain their accounting records for required maintenance at the school facility level and report the final expenditures, by school facility, in the school district's comprehensive annual financial report. School [Districts] districts shall have available the expenditure records, detailed by school facility, for verification by the school district auditor beginning in the year 2002-2003.

(d) Beginning in the fourth year after occupancy of a school facility that was funded as a school facilities project under EFCFA, the required maintenance expenditure shall be equal to or exceed 0.2 percent of the related school facility's replacement cost per year.
(e) For existing school facilities for which a school district seeks State facilities aid pursuant to EFCFA for rehabilitation or alteration, the required maintenance expenditure shall be equal to or exceed two percent of its replacement cost over the previous 10 years, effective July 18, 2000.
SUBCHAPTER 3. DISTRICT COMPREHENSIVE MAINTENANCE PLANS

6A:26A-3.1 Requirements for comprehensive maintenance plans

(a) Each school district shall develop a comprehensive maintenance plan to document prior year required maintenance activities and expenditures and the school district's planned required maintenance activities and budgeted costs for the filing year and the one year subsequent to the filing year. The plan shall not include activities for capital maintenance or routine maintenance.

1. The comprehensive maintenance plan shall be submitted to the County Superintendent by November 15 of every school year accompanied by a Board resolution approving the submission of the plan. The comprehensive maintenance plan shall be submitted as part of the school district's Quality Assurance Annual Report (QAAR).

(b) Each school facility in the school district shall be included in the comprehensive maintenance plan. Other facilities, as defined in N.J.A.C. 6A:26A-1.3, shall not be included in the comprehensive maintenance plan. However, school districts are encouraged to maintain other facilities.

(c) The comprehensive maintenance plan shall contain the following information:

1. For the year prior to the filing year, a listing of the completed maintenance activities for each school year facility that corresponds to the actual expenditure for each school facility as reported in the school district's most recent comprehensive annual financial report (CAFR) on the schedule of required maintenance expenditures shall be attached to the listing of activities. A copy of the CAFR's schedules of required maintenance expenditures shall be attached to the listing of activities.

i. For reporting required maintenance expenditures in the years ending June 30, 2001 and June 30, 2002, a school district may allocate the school district total required maintenance expenditure to each school facility by proration according to its gross square footage or it may report actual expenditures by school facility if such records exist.

ii. For the years ending June 30, 2003 and thereafter, the expenditures for required maintenance activities for the years prior to the filing year shall be reported by school facility in the school district;

2. Beginning in the November 2003 comprehensive maintenance plan, a worksheet in a format provided by the Commissioner of total expenditures for required maintenance by school facility for 10 years prior to the filing year, or the number of years since the enactment of EFCFA, whichever is less, compared to each school facility's required maintenance expenditure amount under N.J.A.C. 6A:26A-2.2(d) and (e), as applicable;

3. For the filing year, the required maintenance activities planned for each school facility and estimated costs included in the filing year budget;

4. For the year subsequent to the filing year:

i. The required maintenance activities planned for each school facility and estimated costs; and

ii. The required annual maintenance budget amount for each school facility pursuant to N.J.A.C. 6A:26A-4.1;

5. Asbestos abatement activities planned for the year, in conformance with the school district's asbestos management plan pursuant to Asbestos Hazard Emergency Response Act (AHERA), 15 U.S.C. §§ 2641 et seq.;

6. A schedule for required radon testing for each school facility specifying the spaces to be tested every five years pursuant to N.J.S.A. 18A:20-40 and safe drinking water testing per N.J.A.C. 7:10; and

7. A plan to correct deficiencies identified in the approved long-range facilities plan regarding substandard spaces, temporary classroom units and dual use spaces approved for use in the school district by the County Superintendent pursuant to  N.J.A.C. 6A:26-8.1(d).

6A:26A-3.2 Submission and review of comprehensive maintenance plans

(a) The comprehensive maintenance plans shall be submitted by board resolution to the County Superintendent every school year. The comprehensive plan shall be submitted as part of the school district's Quality Assurance Annual Report (QAAR).

(b) The board resolution shall include a certification that the comprehensive maintenance plan:

1. Is complete and in compliance with this chapter; and

2. Includes activities and expenditures for each school facility that qualify as required maintenance pursuant to N.J.A.C. 6A:26A-2 and are reasonable to ensure such facilities are kept open and safe for use or in its original condition and maintain the validity of warranties.

(c) The County Superintendent shall notify a school district if a comprehensive maintenance plan is reviewed and found to be deficient based upon the standards set forth in this chapter. In response to such notification, the school district shall submit a revised comprehensive maintenance plan to the County Superintendent, addressing the deficiencies identified by the County Superintendent. The revised comprehensive maintenance plan shall be submitted within 30 days from the date of notification. If a school district does not receive notification by the County Superintendent within 90 days from submission date, the plan shall be deemed approved.

(d) The County Superintendent shall review the implementation of the comprehensive maintenance plans in each school district at the time of cyclical evaluations of the school district pursuant to N.J.S.A. 18A:33-1 et seq. and N.J.A.C. 6A:30-2 to ensure that the plan addresses required maintenance activities and that the reported activities actually occurred.

6A:26A-3.3 Requirements for a maintenance package for newly completed school facilities projects

(a) As a condition for the completion of a school facilities project, the school district shall obtain from the architect or engineer a certification that the contractor for the school facilities project has provided a maintenance package containing all of the following:

1. Manufacturer's warranties;

2. Owner's and training manuals;

3. Required maintenance and testing instructions; and

4. A summary of (a)1 through 3 above.

(b) The maintenance package shall cover the useful life of the school facilities project and be incorporated into the school district's comprehensive maintenance plan.

(c) At the completion of a school facilities project, the school district shall certify in writing to the Office that the architect, engineer or contractor provided all of the required items listed in (a) above in order to close out the school facilities project.

SUBCHAPTER 4. REQUIRED MAINTENANCE BUDGET AMOUNT AND MAINTENANCE RESERVE

6A:26A-4.1 Required maintenance budget amount

(a) The required annual maintenance budget amount for each school district, as reported in its comprehensive maintenance plan shall be included in the school district's annual budget certified for taxes in the required maintenance line-item accounts and/or as a deposit into the maintenance reserve in accordance with  N.J.A.C. 6A:26A-4.2.

(b) The required annual maintenance budget amount shall be calculated by totaling the sum of the replacement cost as of the current year for each school facility multiplied by 0.002 and shall correspond to the amount reported in the most recent comprehensive maintenance plan submitted pursuant to N.J.A.C. 6A:26A-3.

1. The required annual budget amount can be adjusted up or down, with the County Superintendent's approval, based upon prior year expenditures to ensure an overall expenditure of two percent on required maintenance per school facility over 10 years.

2. The replacement cost of the current year of a school facility shall be calculated by multiplying the area cost allowance by the current gross square footage of the building.

(c) If a school district does not annually budget the required amount, calculated pursuant to this section, in the budget certified for taxes, the County Superintendent shall not approve the school  district's budget unless the County Superintendent determines that the school district may budget less than the full amount as follows:

1. If a school district determines that it cannot budget the required amount, the school district shall submit proof acceptable to the County Superintendent of its inability to budget the required amount when it submits its budget to the County Superintendent. This proof shall be accompanied by a plan to ensure that the required two percent be expended over 10 years pursuant to EFCFA and this chapter.

i. If the County Superintendent concurs with the school district's explanation of its inability to budget the full amount and approves of its plan, the school district may budget less than the full amount as approved by the County Superintendent. The County Superintendent will not reject the school district's budget on this ground.

ii. If the County Superintendent does not concur with the school district's explanation of its inability to budget the full amount or does not approve of its plan, the school district shall budget the full amount. The County Superintendent will not approve any budget that does not comply with this section.

6A:26A-4.2 Maintenance reserve account

(a) A school district shall establish, by board resolution, a maintenance reserve account to be used to implement required maintenance of a district. Funds from the maintenance reserve account may not be used for routine or capital maintenance.

(b) A school district may make deposits into the maintenance reserve account at any time by board resolution to meet the required maintenance of the school district as follows:

1. Transfer of undesignated, unreserved general fund balance; or

2. Transfer of excess, undesignated, unreserved general fund balance that is anticipated to be deposited during the current year in the advertised recapitulation of balances of the subsequent year's budget that is certified for taxes.

(c) Funds may be withdrawn from the maintenance reserve account and appropriated into the required maintenance account lines at budget time or any time during the year by board resolution for use on required maintenance activities by school facility as reported in the comprehensive maintenance plan.

1. Funds withdrawn from the maintenance reserve account are restricted to required maintenance appropriations and may not be transferred to any other line-item account.

(d) In any year that maintenance reserve account funds are withdrawn, unexpended required maintenance appropriations, up to the amount of maintenance reserve account funds withdrawn, shall be restored to the maintenance reserve account at year-end.

(e) At no time, shall the maintenance reserve account have a balance that exceeds four percent of the replacement cost of the current year of the school district's school facilities. If the account exceeds this maximum amount at June 30, the excess shall be reserved and designated in the subsequent year's budget.

SUBCHAPTER 5. THE MAINTENANCE FACTOR IN STATE DEBT SERVICE AID

6A:26A-5.1 The maintenance factor in State debt service aid

(a) State debt service aid shall be calculated pursuant to N.J.A.C. 6A:26-3.8. The Maintenance Factor "M," pursuant to N.J.A.C. 6A:26-3.8(a), shall be 1.0 except when one of the following conditions applies, in which case the maintenance factor shall be as specified:

1. Effective July 18, 2010 (that is, 10 years from the date of the enactment of EFCFA, P.L. 2000, c.72 (N.J.S.A. 18A:7G-1 et seq.)), the maintenance factor for aid for reconstruction, remodeling, alteration, modernization, renovation or repair, or for an addition to a school facility, shall be zero for all school facilities projects for which the school district fails to demonstrate that over the 10 years preceding issuance of the school bonds it incurred a net investment in maintenance of the related school facility of at least two percent of the replacement cost of the school facility, pursuant to N.J.S.A. 18A:7G-7(b) and N.J.A.C. 6A:26A-4.1, using the area cost allowance of the year 10 years preceding the year in which the school bonds are issued; or

2. For new construction, additions, and school facilities aided under N.J.S.A. 18A:7G-7(b) supported by financing issued for projects approved by the Commissioner after July 18, 2000, beginning in the fourth year after occupancy of the school facility, the maintenance factor shall be reduced according to the following schedule for all school facilities projects for which the school district fails to demonstrate in the prior fiscal year an investment in maintenance of the related school facility of at least two-tenths of one percent of the replacement cost of the school facility, determined pursuant to N.J.S.A. 18A:7G-7(b) and N.J.A.C. 6A:26A-4.1.

(b) A school district's failure to make the required expenditures for maintenance for existing or new facilities pursuant to (a) above shall result in a Maintenance Factor (M) of less than one, and shall reduce debt service aid as follows:

	Annual Maintenance Percentage
	Maintenance Factor (M)

	.199 percent to .151 percent
	75 percent

	.150 percent to .100 percent
	50 percent

	Less than .100 percent
	Zero


SUBCHAPTER 6. WITHHOLDING OF STATE SUPPORT FOR NON-COMPLIANCE

6A:26A-6.1 Withholding of State funds for non-compliance

(a) Pursuant to N.J.S.A. 18A:55-2, the Commissioner shall direct the State Treasurer to withhold funds payable by the State from any school district that fails to comply with N.J.A.C. 6A:26 and this chapter. For purposes of this subchapter, "Funds payable by the State" include, but are not limited to, State support under EFCFA. The non-compliance may:

1. Constitute an event of default under a grant agreement between the Authority and the school district for the school district receiving State support under N.J.S.A. 18A:7G-5 (pre-development activities), 13(a) or 15 and subject the school district to Authority remedies for the default, including the reimbursement or the withholding of State support under EFCFA, and if the Authority refers the matter to the Department in lieu of withholding State support under EFCFA, the Department may upon review of the matter direct the State Treasurer to withhold funds payable by the State from such school district;

2. In the case of a school district receiving debt service aid under N.J.S.A. 18A:7G-9 or electing to receive a grant under N.J.S.A. 18A:7G-15, result in reducing the "M" factor in the formula for debt service aid in N.J.A.C. 6A:26-3.8 to zero pursuant to Section 9(b)(1) or 9(b)(2) of EFCFA and/or subject the school district to a withholding of funds payable by the State; or

3. In the case of a school district for which the Authority constructs the school facilities project, subject the school district to a withholding of funds payable by the State, including State support under EFCFA.

SUBCHAPTER 7. APPEALS

6A:26A-7.1 Appeals of Commissioner's determinations

(a) All appeals of final determinations made by the Commissioner pursuant to EFCFA and this chapter shall be to the New Jersey State Board of Education pursuant to N.J.A.C. 6A:4, Appeals .

(b) Appeals arising from decisions of the Department may be made in writing, and an opportunity given for an informal hearing before the Assistant Commissioner of the Division of Finance (Assistant Commissioner). Such written request for an informal hearing must be made within 30 days of the receipt of the Department's decision.

(c) In the event of an adverse decision after such an informal hearing, or if the schools district determines not to seek an informal hearing, the school district may request, within 90 days of the decision of the Assistant Commissioner or the determination of the Department if an informal hearing is not sought, a formal hearing pursuant to N.J.S.A. 18A:6-9 and 18A:6-24 and N.J.A.C. 6A:3, Controversies and Disputes. Such hearings will be governed by the provisions of the Administrative Procedures Act, N.J.S.A. 52:14B-1 et seq. and 52:14F-1 et seq., as implemented by the Uniform Administrative Procedure Rules, N.J.A.C. 1:1.

�I don’t think that this comment clearly answers the question.
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