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N.J.A.C. 6A:16-1.3

1.
COMMENT:  The commenter recommended an amendment to the definition of “Random selection,” at N.J.A.C. 6A:16-1.3, to remove the last sentence and replace the word “a” with the word “any” before the word “procedure” at the beginning of the definition to minimize redundancy. (C)
RESPONSE:  The department included this amendment in the proposal level documents approved by the State Board on June 6, 2007 and subsequently published in the July 17, 2007 NJ Register, Volume 39, Issue 14.  

N.J.A.C. 6A:16-4.4

2.  
COMMENT:  The commenter asked how many random drug tests high schools will be required to perform to adhere to the requirements of proposed N.J.A.C. 6A:16-4.4. (E)
RESPONSE:  The regulations proposed at N.J.A.C. 6A:16-4.4 are designed to support school districts that voluntarily adopt policies and procedures for the random testing of students, pursuant to N.J.S.A. 18A: 40A-22 et seq., for the use of controlled dangerous substances, including anabolic steroids as defined in N.J.S.A. 2C:35-2 and N.J.S.A. 24:21-2, or alcoholic beverages as defined in N.J.S.A. 18A: 33:1-1.  The proposed rules do not stipulate the number of tests to be performed.  District boards of education that choose to develop such policies will determine the frequency of the random testing and the number of students to be tested.
3.  
COMMENT:  The commenter asked whether school districts that choose to adopt random drug testing policies, as proposed at N.J.A.C. 6A:16-4.4, would be responsible for the cost of administering such tests. (B)

RESPONSE:  As set forth in N.J.A.C. 6A:16-4.4(a)4, school districts that adopt policies and procedures for random alcohol or drug testing according to proposed N.J.A.C. 6A:16-4.4 will be responsible for all costs incurred to implement the policies and procedures. 

4.  
COMMENT:  The commenters stated that while random drug testing for students in grades 9-12 is useful, it is equally important to address the issue of drug use for younger students, since there are a significant percentage of students that abuse substances earlier than the ninth grade.  The commenters stated that random testing at the middle school grades is more effective and serves as a deterrent to drug use before moderate or high levels of use become more prominent. The commenters recommended that the department consider expanding the grade range at N.J.A.C. 6A:16-4.4 to include lower grade levels in the near future.  (A, D, 3, 5)
RESPONSE:  The department agrees that the issue of substance abuse should be addressed at all grade levels and already has regulations in place. N.J.A.C. 6A:16-4 requires district boards of education to develop policies and procedures for alcohol and other drug abuse intervention and N.J.A.C. 6A:16-3 requires the establishment of comprehensive programs of substance abuse prevention, intervention, referral for evaluation, referral for treatment and continuity of care.  These requirements are not limited to any particular grade. 
While a United States Supreme Court ruling affirmed one Oklahoma school district’s drug testing policy that applied to both middle and high school students, it is important to note that the Court’s ruling concluded that “Within the limits of the Fourth Amendment, local school boards must assess the desirability of drug testing school children. In upholding the constitutionality of the Policy, we express no opinion as to its wisdom.” Subsequent to the Court’s ruling, the New Jersey Legislature promulgated and the Governor approved N.J.S.A. 18A:40-22 through 25 which limits voluntary drug testing programs in New Jersey to high schools. Therefore, the proposed rules at N.J.A.C. 6A:16-4.4 are appropriately aligned with the requirements set forth at N.J.S.A. 18A:40-22 through 25 which are specifically limited to students in grades 9-12 and permit, rather than require, the implementation of high school alcohol or other drug testing programs.  
5.  
COMMENT:  The commenter the Deputy Commissioner/State Epidemiologist representing the New Jersey Department of Health and Senior Services (NJDHSS), expressed support for the proposed rules at N.J.A.C. 6A:16-4.4 stating that the rules for random drug testing programs:  serve to both deter drug use and to identify students testing positive who can then be referred for education, counseling and/or treatment, as appropriate; provide a framework for school district officials to implement random drug testing policies that are consistent with the statutory intent of N.J.S.A. 18A: 40A-22-25 and the recommendations of the Office of National Drug Control Policy; do not prohibit the use of Food and Drug Administration-approved test kits for point of care testing in schools or other facilities. The commenter stated that the cost of licensing, at approximately $400 per school, which entitles the school to participate in a Federally approved proficiency testing program, and is not cost prohibitive, or anticipated to result in schools opting not to establish drug testing programs. The commenter also that the NJDHSS’ Clinical Laboratory Improvement Service, which is responsible for the licensing of clinical laboratories, will continue to work with the department and with schools that choose to establish drug testing programs. The commenter further stated that the NJDHSS is committed to making the licensure process as simple as possible to ensure that the rules do not deter schools from electing to establish drug testing programs.

(7)
RESPONSE:  The department agrees and thanks the commenter.  
6.  
COMMENT:  The commenter recommended an amendment at N.J.A.C. 6A:16-4.4(a)7 to add the word “written” to support the requirement for active written consent to read as follows:

4.4(a)7

(7) 
Provide written notice to all ninth through twelfth grade students and their parents at the beginning of each school year that the active written consent of students and parents for random student alcohol or other drug testing is required for these students to participate in extracurricular activities, including interscholastic athletics, or to possess a school parking permit.  (C)

RESPONSE:  The department included this amendment in the proposal level documents approved by the State Board on June 6, 2007 and subsequently published in the July 17, 2007 NJ Register, Volume 39, Issue 14.  

7. COMMENT:  The commenter stated that, as a result of the approximately 500 schools participating in a Federal random drug testing program, it has been observed that a key factor for program effectiveness is to keep the program flexible, allowing schools and parents to choose the model that is most suitable to local needs, while adhering to core requirements. The commenter stressed the importance of maintaining flexibility in the rules, allowing schools and parents to work together to create an effective random student drug testing program in their local school districts.  (1)

RESPONSE: The department agrees that there should be flexibility for school staff and parents to collaborate in establishing local alcohol or other drug testing policies and procedures. The authorizing statute at N.J.S.A. 18A:40A-22 et seq. and the proposed regulations at N.J.A.C. 6A:16-4.4 provide maximum flexibility by allowing the district board of education to choose whether to adopt an alcohol or other drug testing program. In making the determination on whether to adopt alcohol or other drug testing policies and procedures, the district board of education must hold a public hearing prior to their adoption, which provides parents with the opportunity to provide input.  While the proposed regulations at N.J.A.C. 6A:16-4.4(a) set forth the core requirements for drug testing policies and procedures established in the authorizing statute, each interested district board of education will determine, in consultation with parents through the public hearing, the best way to address the minimum components for its alcohol or other drug testing policies and procedures proposed at N.J.A.C. 6A:16-4.4(b), as well as the procedures for collecting and testing specimens proposed at N.J.A.C. 6A:16-4.4(c).
8. COMMENT:  The commenters stated that schools in New Jersey have been successfully conducting on-site tests for years, and urged the department to refrain from regulating a process that is not in need of regulation.  The commenters stated that the proposed requirement at N.J.A.C. 6A:16-4.4(c) to utilize clinical laboratories for screening tests restricts the use of trained healthcare personnel, including nurses, to conduct such tests and places a significant financial burden on school districts, which may deter schools from implementing a testing program or cause schools currently testing to lower their penetration rate. (2,3,4,5,8) 

RESPONSE:
The department disagrees that the proposed rules at N.J.A.C. 6A:16-4.4 impede alcohol or other drug testing programs by restricting the use of school healthcare professionals.  The regulations do not require a district board of education to contract with an external clinical laboratory or transport students off school grounds for testing.  Rather, this is one of the alternatives identified in N.J.A.C. 6A:16-4.4(c) from which district boards of education may select the option which best meets their needs.  As set forth at proposed N.J.A.C. 6A:15-4.4(a)3 and (c)4, school nurses or other qualified personnel may perform the testing and may utilize the point of care test kits presently being used in some school districts.  The proposed rule at N.J.A.C. 6A:16-4.4(c) is consistent with N.J.S.A. 45:9-42.26 et seq., which requires the New Jersey Department of Health and Senior Services (NJDHSS) to license and regulate persons involved in the testing of bodily specimens.  For example, NJDHSS currently licenses 20 school districts and 109 schools providing testing of school students for strep throat.  This testing is administered by school nurses under the auspices of the school physician, and each school participates in proficiency testing to help ensure that the school is producing accurate and reliable test results. The school physician is permitted to serve as the laboratory director, and the schools participate in a Federally approved proficiency testing (PT) program where they receive unknown samples to test and report their test results to the PT provider. The provider reviews the school’s reported results and grades them. The PT provides an objective, external quality control measure of the school’s ability to produce accurate test results, and is required of any laboratory, including full service laboratories performing testing for drugs of abuse.  
The department also disagrees that the proposed rules place a significant financial burden on school districts. In consultation with the NJDHSS and the New Jersey Department of Human Services (NJDHS), the NJDHSS has informed the department that the cost of the laboratory license and participation in PT is approximately $350-400 per school.  This cost should not serve as a deterrent to schools currently providing or those wishing to initiate random alcohol or drug testing in accordance with the proposed rule at N.J.A.C. 6A:16-4.4(c), particularly considering the essential benefit of assuring effective controls and objective tests.  

The NJDHSS has informed the department that the cost of a drug screen will vary depending on the number and types of drugs to be screened and the test volume. For example, for a five panel drug screen, a lab may perform testing for a high volume generator for as little as $1.50 per test, but for low volume generators, the lab testing would likely cost $22.00 - $35.00 per test. The average of these costs is consistent with the estimated cost range identified by the commenter. The actual costs will be determined by the characteristics of the locally determined alcohol or other drug testing program.
The costs for the PT program and the tests are not viewed as a deterrent to schools currently providing or those wishing to initiate random alcohol or drug testing in accordance with the proposed rule at N.J.A.C. 6A:16-4.4(c), particularly considering the essential benefit of assuring effective, minimum statewide controls, objective tests and Fourth Amendment protections for the district boards of education that voluntarily choose to participate in an alcohol or other drug testing program. Requiring district boards of education to comply with the requirements for the collection and testing of alcohol or other drug specimens, in accordance with N.J.S.A. 45:9-42.26 et seq. and N.J.A.C. 8:44 and 8:45, is intended to provide minimum, uniform quality controls. These controls ensure a basic standard of testing and collection, as they apply to locally determined programs and is consistent with NJDHSS regulations and the policies of both the NJDHSS and the NJDHS.

9.
 COMMENT:  The commenter stated that off-site testing could potentially cause a disruption in academic instruction, and could potentially stigmatize or identify those students who have been randomly tested, which could compromise the confidentiality of the testing process. (4)
RESPONSE:
The department disagrees that the regulations may cause disruption to academic instruction and could stigmatize tested students. School districts have the option of implementing the proposed regulations at N.J.A.C. 6A:16-4.4 and should determine whether off-site testing is a viable option when consulting the district board of education for approval.   Specifically, pursuant to N.J.A.C. 6A:16-4.4(b)2 and 3, the district board of education is responsible for determining the procedures for randomly selecting students and the procedures for acquiring and managing student’s alcohol or other drug test specimens. Additionally, N.J.A.C. 6A:16-4.4(b)4 and 5 require the district board of education to establish the standards for ensuring the confidentiality and scope of authorized disclosure of alcohol or other drug testing information, and the consequences for violating the confidentiality and disclosure standards. Therefore, rather than imposing limitations that could be disruptive or compromise confidentiality, the regulations provide maximum flexibility for the district board of education to establish the type of collection and testing program, including on-site collection and alcohol or other drug testing of specimens, pursuant to N.J.A.C. 6A:16-4.4(c)4, and the privacy protections that are appropriate for its educational program and student population.
10. 
COMMENT:
The commenters stated that the proposed rule at N.J.A.C. 6A:16-4.4(b), which provides for the collection of specimens, prohibits schools from using Food and Drug Administration (FDA)-approved test kits and has the potential to decrease the frequency and randomness of testing days; theoretically, students could plan their drug usage around the testing schedule if the schools use outside laboratory services once a month. (2,3,4,5)
RESPONSE:
The department disagrees that the regulations prohibit the use of on-site alcohol or other drug tests and might decrease the frequency and randomness of testing days. The proposed rule at N.J.A.C. 6A:16-4.4(c) sets forth various options for the collection and testing of alcohol or other drug specimens, and does not prohibit alcohol or other drug testing using FDA-approved test kits. Under the proposed regulations, referral of specimens to a clinical laboratory is only an option; as set forth in N.J.A.C. 6A:16-4.4(a)3 and (c)4, district boards of education may choose to use school health personnel to perform random alcohol or drug specimen collection and testing of students using approved point of care test kits, if this method of testing is determined to be more economical or best meets the needs or priorities of the schools.

Pursuant to N.J.A.C. 6A:16-4.4(b)2 and 3, the district board of education is responsible for establishing the procedures for randomly selecting students for alcohol or other drug testing and the procedures for the acquisition and management of student’s alcohol or other drug test specimens. Therefore, the district board of education will determine the student selection methods and collection and testing procedures that may include a random schedule for testing that would eliminate the possibility of students forecasting or anticipating the schedule.  
11. 
COMMENT:  The commenter stated that the New Jersey Department of Health and Senior Services (NJDHSS) has no jurisdiction relative to the development of rules for random drug testing and should not determine where drug testing occurs, since the intent of the statute was to serve as a means for the early detection of students with drug problems and not to serve as a diagnosis for drug addiction.  Additionally, the commenter challenged the department’s rationale for using clinical laboratories, which the commenter states is unnecessary, and stated that the use of a health rationale causes other problems for schools  stating that when drug tests are used as health tests, they may be covered under the Federal Health Insurance Portability and Accountability Act (HIPAA) medical records laws, which will increase the burden of paperwork on school districts and impose severe penalties for HIPAA-related violations; school districts would be required to bear the cost for health treatment for student’s with positive test results; and schools have a right to intervene in any health problem a student has.  (3)
RESPONSE:
The department disagrees that the NJDHSS has no authority regarding alcohol or other drug testing programs and that the proposed regulations are inappropriately based on a health rationale. The department is required, pursuant to N.J.S.A. 18A:40A-25, to consult with the NJDHSS in the development of regulations to carry out the provisions of N.J.S.A. 18A:40A-22 et seq., and, more specifically, the proposed rule at N.J.A.C. 6A:16-4.4(c) is consistent with N.J.S.A. 45:9-42.26 et seq., which authorizes NJDHSS to license schools and other entities performing testing of bodily specimens.  
It is important to note that, pursuant to N.J.S.A. 45:9-42.27, the term "clinical laboratory" means any facility used for…examinations of materials derived from the human body for the purpose of yielding information for the diagnosis, prevention or treatment of disease or the assessment of medical condition….Any facility used for the collection, processing and transmission of specimens to another facility for the performance of clinical tests falls within the purview of this act.” (italics added) The testing under the proposed rules is not being conducted solely for determining eligibility for participation in extracurricular activities, nor is it only a deterrent to drug use. The enabling statute for the drug testing rules makes specific reference to their purpose for “providing a means for the early detection of students with drug problems so that counseling and rehabilitative treatment may be offered.” (italics added) The department agrees with the commenter that the drug testing to be performed should not be diagnostic, since the results of the alcohol or other drug test to be administered under the rules will indicate only whether at some point a student ingested a drug. However, the test provides information to be used by a qualified clinician in conjunction with information obtained by an assessment of the student to make a diagnosis.  Further, the authorizing statute explicitly establishes that the test serves the health purpose of offering appropriate referral for evaluation, referral for treatment or the provision of other appropriate assistance for students who test positive for alcohol or other drug use, pursuant to N.J.A.C. 6A:16-4.4(10). This is consistent with the statutory definition of “clinical laboratory” provided above and the administration of laboratory tests, including those under the voluntary student alcohol or drug testing program, which are rarely diagnostic on their own. 

There is no requirement for a district board of education providing random alcohol or drug testing of students to pay for students’ alcohol or other drug treatment, when treatment is indicated.  Providing alcohol or other drug testing under a clinical laboratory license does not address whether or not intervention for a student’s health problem may be appropriate.  However, for example, district boards of education are required to have policies and procedures that provide for, among other things, assessment, intervention, referral for evaluation, referral for treatment and discipline of students, pursuant to N.J.S.A. 18A:40A-10 and 11 and N.J.A.C. 6A:16-3 and 4). In the 20 school districts and 109 schools currently licensed by NJDHSS to perform testing for strep throat using test kits, which provide a positive or negative test result, students testing positive for strep throat are referred to their physician, and the school district does not incur any costs associated with students’ medical treatment.  

The proposed rules do not automatically trigger the HIPAA requirements. HIPAA applies to those covered entities, which can include clinical laboratories that furnish, bill or receive payment for health care in the normal course of business and that transmit transactions electronically. If a school district does not bill or otherwise electronically submit student drug testing results and information, it may not be considered a HIPAA-covered entity. Also, becoming a licensed clinical laboratory is not a requirement, but rather is an option available to a district board of education under N.J.A.C. 6A:16-4.4(c). If there were to be applications of the HIPAA requirements, they would potentially apply only to the collection and testing options at N.J.A.C. 6A:16-4.4(c)3 and 4, since these are the only two alternatives, out of five options, where the district board of education could choose to perform the licensed clinical laboratory functions of specimen collection or testing of alcohol or other drug specimens. The three general guiding principles of HIPAA involve safeguarding the privacy of patients/students, protecting the confidentiality of recorded information and restricting access to the records. A district board of education choosing to adopt an alcohol or other drug testing program must address these concerns in accordance with the rules proposed at N.J.A.C. 6A:16-4.4(b)4 through 7. A district board of education will consider, in part, the implications of all applicable Federal and State requirements in determining the alcohol or other drug testing program that is most appropriate to their interests. It is significant that the school districts and schools currently licensed by NJDHSS to perform testing for strep throat using test kits, have not reported any issues or concerns to the NJDHSS regarding HIPAA compliance.  
It is understood that a district board of education interested in establishing a voluntary random alcohol or other drug testing program will incur costs, commit staff and possibly other resources, adjust schedules and weigh all applicable issues and concerns in implementing its locally determined program. These factors will be among those taken into consideration by the district board of education, in consultation with parents and other community members, when deciding whether to establish an alcohol or other drug testing program and in determining the characteristics of the local program.
12. 
COMMENT: The commenter stated that the department does not address the current state of on-site testing technology in the proposed rules at N.J.A.C. 6A:16-4.4 by implying that on-site tests deliver inferior performance to initial lab tests.  The commenter stated that the on-site testing is far less expensive at $10 per test or less compared to laboratory tests at $35 per test. (3)
RESPONSE:
The department disagrees that proposed rules do not account for the current state of on-site testing technology. The proposed rule at N.J.A.C. 6A:16-4.4 sets forth various options for the collection and testing of alcohol or other drug specimens, and does not prohibit alcohol or other drug testing using Food and Drug Administration (FDA)-approved test kits and does not imply that on-site alcohol or other drug testing using FDA-approved test kits is inferior to testing performed at a clinical laboratory using other test instrumentation.  Under the proposed regulations, referral of specimens to a clinical laboratory is only an option.  As set forth at N.J.A.C. 6A:16-4.4(a)3 and (c)4, schools may choose to use school health personnel to perform random alcohol or other drug specimen collection and testing of students using approved point of care test kits, if this method of testing is determined to be more economical or best meets the needs or priorities of the schools.

According to the New Jersey Department of Health and Senior Services the cost of a drug screen will vary depending on the number and types of drugs to be screened as well as test volume. For example, for a five panel drug screen, a lab may perform testing for a high volume generator for as little as $1.50 per test, but for low volume generators, the lab testing would likely cost $22.00 - $35.00 per test. The average of these costs is consistent with the estimated cost range identified by the commenter. The actual costs will be determined by the characteristics of the locally determined alcohol or other drug testing program.
13. 
COMMENT:  The commenter commends the department for pursuing regulations for the purpose of providing school districts that desire to conduct random drug testing with guidance regarding this issue.  (5)
RESPONSE: The department thanks the commenter.
14. 
COMMENT:  The commenter recommends that the department appoint a task force made up of representatives from schools that have random testing programs to seek their advice on how to write the rules.  (3)
RESPONSE:
The department disagrees that a task force should be formed to assist in the development of regulations for random alcohol or other drug testing policies and procedures. The proposed regulations at N.J.A.C. 6A:16-4.4 have been developed: consistent with the prevailing legal rulings, the authorizing statute at N.J.S.A. 18A:40A-22 et seq. and applicable State regulations; in consultation with staff from appropriate Federal and State agencies; under advisement of written Federal guidance; and have been available for public review and comment at three State Board meetings over a period of six months, and in accordance with the Administrative Procedure Act established at N.J.S.A. 52:14B-1 et seq. for public comment. 
15. 
COMMENT:  The commenter expressed support for the proposed rules at N.J.A.C. 6A:16-4.4, particularly those that require drug tests to be conducted in accordance with existing clinical laboratory regulations for the collection and testing of alcohol or other drug specimens. The commenter stated that the proposed regulations at N.J.A.C. 6A:16-4.4 requiring compliance with the collection and testing provisions of N.J.S.A. 45:9-42.26 et seq. and N.J.A.C. 8:44 and 8:45 are critical for insuring the highest quality drug testing, with minimal occurrences of error or false positives or false negatives. False positives can ruin the child’s relationship with family members or school staff and cause mistrust where none should exist. False negatives place the child’s health at risk. (6)
RESPONSE:
The department thanks the commenter.
Adoption Level
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N.J.A.C. 6A:16 – Programs to Support Student Development
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Amendments related to procedures for alcohol and drug intervention based on statutory requirements set forth at N.J.S.A. 18A: 40A-22 through 25. 
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September 8, 2011

Summary

The Department of Education (Department) is proposing to amend N.J.A.C. 6A:16, Programs to Support Student Development, to establish new requirements, pursuant to N.J.S.A. 18A:40A-22 through 25, related to voluntary policies for the random testing of student alcohol or other drug use, which is limited to students participating in extracurricular activities, including interscholastic athletics, and students who possess school parking permits.  The proposed amendments and new rule will broaden the current policies at N.J.A.C. 6A:16-4 by establishing requirements for voluntary programs of drug testing for these categories of students.  Additionally, these amendments and rule will support participating school district’s comprehensive alcohol and other drug abuse programs by providing them with an additional means for the early detection, evaluation and treatment of students with alcohol or other drug problems, in accordance with statutory requirements. The existing State random drug testing statute requires that the Department establish such rules and regulations. 

N.J.A.C. 6A:16, Programs to Support Student Development was first adopted by the State Board of Education in 2001 as part of the Department of Education’s comprehensive review of Administrative Code.  The chapter incorporated rules regarding extra-curricular student support policies and services from the repealed chapters N.J.A.C. 6:29, Health, Safety and Physical Education, and N.J.A.C. 6:26, Intervention and Referral Services for General Education Pupils.  The new chapter included rules from the repealed chapters concerning student health services, school health personnel, programs and policies for substance abuse prevention and intervention, reporting allegations of child abuse and systems of student intervention and referral.  The chapter also included new rules concerning student health records, school safety, coordination with law enforcement agencies, alternative education programs, and standards for home instruction for general education students for reasons other than a health condition.  The new chapter provided the regulatory framework for district boards of education in implementing school-wide and targeted programs to support students’ achievement academically and to foster their development as healthy, capable, contributing members of society.  This chapter became effective upon publication in the New Jersey Register on May 7, 2001 (see 33 N.J.R. 399(a) and 1443(a)).

 The proposed drug testing amendments and rule implements the State law required at N.J.S.A. 18A:40A-22 through 25.  The Legislature recognizes that a random drug testing program may deter drug use and provide a means for the early detection of students with drug problems so that counseling rehabilitative treatment may be offered.

Primarily N.J.A.C. 6A:16 will be amended to add a new section N.J.A.C. 6A:16-4.4, Voluntary policy for random testing of alcohol or other drug use.  The content and location of this new section does not impact the remaining areas of Subchapter 4 and will not require reorganization of the current rules to accommodate this new section.   

The proposed new rule and amendments establish the district board of education’s responsibilities regarding the voluntary adoption of policies for the random testing of restricted groups of students.  The proposed new rule and amendments direct district boards of education that decide to adopt policies and procedures regarding random student alcohol or other drug testing to ensure that the policies and procedures are limited to students in grades nine through 12 and places parameters on where testing can be conducted as well as who can conduct the tests.  The proposed new rule and amendments identify the necessary components of random alcohol or other drug testing policies and procedures and, consistent with other sections of N.J.A.C. 6A:16, require the notice of a public hearing prior to the adoption of the policies and procedures.  The proposed new rule and amendments also require district boards of education that decide to adopt policies and procedures regarding the random alcohol or other drug testing of certain students to ensure that prescribed methods are followed in accordance with N.J.S.A. 45:9-42.26 et seq., the New Jersey Clinical Laboratory Improvement Act, and N.J.A.C. 8:44, Chapter IV of the State Sanitary Code and 8:45 Clinical Laboratory Improvement Services, relative to the collection of specimens.  


The Department also is proposing to amend the definitions section at N.J.A.C. 6A:16-1.3 to amend the definition of term “referral for treatment” and include a definition for a new term “random selection,” both of which are used in the proposed new section.  

As the Department has provided a 60-day comment period in this notice of proposal, this notice is excepted from the rulemaking calendar requirement, pursuant to N.J.A.C. 1:30-3.3(a)5.
The following summary provides a brief overview of the proposed amendments.  

N.J.A.C. 6A:16-1.3
Definitions

This section provides definitions for the words and terms as used in this chapter.  The proposed amendments include the addition of a new definition for the term “random selection” to clarify the process that is required to ensure that students are equally and fairly selected in accordance with the new rule.  The Department also proposes to amend the definition of “referral for treatment” to expand the circumstances that apply to referrals for treatment and to include appropriate cross references to the proposed section.

Subchapter 4.
Procedures For Alcohol and Other Drug Intervention 

The Department is proposing to amend N.J.A.C. 6A:16-4.1(c)2 to clarify the procedures, sanctions and due process provisions for random drug testing and alcohol and other drug  interventions.  The Department proposes to include a reference to N.J.A.C. 6A:16-4.4 in the current N.J.A.C. 6A:16-4.1(c)2.  The Department also proposes to amend N.J.A.C. 6A:16-4.1(c)2i to include exceptions to sanctions which are established at N.J.A.C. 6A:16-4.4 since the statutory authority at N.J.S.A. 18A:40A-9 limits the sanctions that can be imposed for random drug testing.  

The Department is proposing to add a new section, N.J.A.C. 6A:16-4.4, Voluntary policy for random testing of alcohol and other drug use.  This section establishes the district board of education’s responsibilities regarding the voluntary adoption of policies for the random testing of restricted groups of students
N.J.A.C. 6A:16-4.4
Voluntary policy for random testing of student alcohol and other drug use
Proposed new N.J.A.C. 6A:16-4.4(a) sets forth the general provision regarding the development of policies and procedures for the random alcohol or other drug testing of students for district boards of education that choose to adopt random testing policies.  N.J.A.C. 6A:16-4.4(a)1 requires that the district board of education’s policy include a provision for school districts to hold a public meeting prior to the adoption of its alcohol or other drug testing policies and procedures, specifically identify the proposed alcohol or other drug testing policies and procedures as an agenda item for the hearing and ensure that copies of the policies are available prior to the public hearing.  N.J.A.C. 6A:16-4.4(a)2 establishes that the policies and procedures for the random alcohol or other drug testing of students be applied only to students in grades nine through 12 participating in extracurricular activities or those who possess parking permits. The requirement for the policies and procedures to explicitly limit who may collect specimens in a state licensed station or clinical laboratory is set forth in the proposed rules at N.J.A.C. 6A:16-4.4(a)3.    


Proposed new N.J.A.C. 6A:16-4.4(a)4 establishes that the district board of education is required to incur the costs associated with the random alcohol or other drug testing including those costs associated with the transportation of students.  To minimize confusion with other alcohol or other drug testing, proposed new N.J.A.C. 6A:16-4.4(a)5 states that drug testing conducted under proposed N.J.A.C. 6A:16-4.4 is separate and distinct from any other alcohol or other drug testing that might be administered by the district board of education or that might be administered as part of the medical examination for students currently suspected of being under the influence of alcohol or other drugs, pursuant to N.J.S.A. 18A:40A-12 and N.J.A.C. 6A:16-4.3. 

For the purpose of consistency, it is proposed at N.J.A.C. 6A:16-4.4(a)6 that district boards of education be required to align their policies and procedures found at proposed N.J.A.C. 6A:16-4.4(b) with those for the intervention of student alcohol or other drug abuse, pursuant to N.J.S.A. 18A: 40A-10 and 11 and N.J.A.C. 6A:16-4.1, since these requirements address intervention, referral for evaluation and referral for treatment which may be appropriate regardless of the method used to detect student alcohol or other drug use.  Under proposed N.J.A.C. 6A:16-4.4(a)7, district boards of education are required to provide written notice of the policies and procedures to students and parents at the beginning of each school year.  This notice must clearly state that the active consent of students and parents for random student alcohol or other drug testing is required for students to participate in extracurricular activities or to possess a school parking permit.

Proposed N.J.A.C. 6A:16-4.4(b) sets forth the minimum components of written alcohol or other drug testing policies and procedures. These components include: a statement that indicates the purpose of the policies at proposed N.J.A.C. 6A:16-4.4(b)1; a description of the procedures for randomly selecting students for alcohol or other drug testing at proposed N.J.A.C. 6A:16-4.4(b)2; a description of the procedures for the acquisition and management of student’s alcohol or other drug test specimens at proposed N.J.A.C. 6A:16-4.4(b)3; the standards for ensuring confidentiality of alcohol or other drug testing information at proposed N.J.A.C. 6A:16-4.4(b)4; a description of the consequences for violating the confidentiality and disclosure standards at proposed N.J.A.C. 6A:16-4.4(b)5; notification to parents at N.J.A.C. 6A:16-4.4(b)6; the procedures for reporting the results of the alcohol or other drug tests at proposed N.J.A.C. 6A:16-4.4(b)7, which include a provision that law enforcement authorities shall not be notified of the test results; the limits for specific actions to be taken by the school district and against students who test positive for alcohol or other drug use at proposed N.J.A.C. 6A:16-4.4(b)8;  the procedures for students or their parents to challenge a positive test result at proposed N.J.A.C. 6A:16-4.4(b)9; the guidelines for referral for evaluation or referral for treatment at proposed N.J.A.C. 6A:16-4.4(b)10; and limits for specific actions to be taken against students who refuse to consent to alcohol or other drug testing at proposed N.J.A.C. 6A:16-4.4(b)11.  


In consultation with the Department of Health and Senior Services and the Department of Human Services, the Department developed and is proposing to include new regulations providing for the collection of alcohol or other drug testing specimens at proposed N.J.A.C. 6A:16-4.4(c)1 through 5 in adherence to N.J.S.A. 45:9-42.26 et seq. and N.J.A.C. 8:44 and 8:45.  These regulations establish the permitted methods for the collection and testing of alcohol or other drug specimens, in accordance with N.J.S.A. 45:9-42.26 et seq. and applicable Department of Health and Senior Services rules at N.J.A.C. 8:44 and 8:45. The permitted methods available for school districts to choose from are proposed as follows: transporting randomly selected students to a state-licensed clinical laboratory for specimen collection and testing at N.J.A.C. 6A:16-4.4(c)1; choosing a state-licensed clinical laboratory to both operate an onsite licensed collection station and transport specimens offsite at N.J.A.C. 6A:16-4.4(c)2; obtaining a state license to operate the school district’s own collection station for the collection of specimens and contract with a licensed clinical laboratory for the transportation and testing of specimens at N.J.A.C. 6A:16-4.4(c)3 ; choosing to obtain a state license to operate a clinical laboratory for onsite collection and testing of specimens at N.J.A.C. 6A:16-4.4(c)4;  and choosing to contract with a state-licensed clinical laboratory for both onsite collection and testing of  specimens at N.J.A.C. 6A:16-4.4(c)5.  

Social Impact

Trend data related to student alcohol and other drug abuse indicate a need for strategies to address this social problem.  According to the 2005 New Jersey Student Health Survey report, 79 percent of all students consumed alcohol in their lifetime, 46 percent used alcohol recently (that’s one or more drink alcohol within the prior 30 days of the survey) and 27 percent engaged in binge drinking; 36 percent of students used marijuana during their lifetime and 20 percent used marijuana recently (that’s in the month prior to the survey); 10 percent of students used inhalants in their lifetime; six percent of students used cocaine in their lifetime and two percent used cocaine at least once during the month prior to the survey; three percent used amphetamines in their lifetime; two percent of students used steroid pills or shots without a doctor’s prescription in their lifetime; and one percent of students injected an illegal drug in their lifetime.

The proposed amendments and new rule are intended to assist school districts that choose to adopt a random alcohol or other drug testing program in detecting and evaluating students with alcohol or other drug problems at early stages of identification and in offering these students appropriate counseling or treatment. The proposed amendments and new rule will assist district boards of education in fulfilling their obligations to achieve the purposes and implement the components of comprehensive alcohol and other drug abuse programs, pursuant to N.J.S.A. 18A:40A-10 and N.J.A.C. 6A:16-3, support their codes of student conduct, pursuant to N.J.A.C. 6A:16-7; and enhance their capacities to establish and maintain safe, orderly learning environments that will foster the social-emotional well-being of all students necessary for academic success.  

The proposed amendments and new rule reflect recent Federal and State court rulings that indicate that it is permissible for local district boards of education to address documented substance abuse problems through the random testing of students participating in extracurricular activities, including interscholastic athletics, and students who possess school parking permits.  Consistent with these court rulings, the New Jersey Legislature, through N.J.S.A. 18A:40A-22 et seq., has decided that a random drug testing program may have a positive effect on attaining the important objectives of deterring and treating student drug use. District boards of education will make decisions on whether to establish an alcohol or other drug testing policy, in part, based on input from the community, as a result of the public hearing requirement at N.J.A.C. 6A:16-4.4(a)1. This will provide the community with the opportunity to influence the district board of education’s decision regarding the components of the drug testing policy. 

Under the proposed new rule, active consent of students and parents for random student alcohol or other drug testing is required for students to participate in extracurricular activities, including interscholastic athletics, or to possess a parking permit. Actions to be taken against students who test positive for alcohol or other drug use under the program are limited to removal from or prohibition against participation in extracurricular activities, including interscholastic athletics, or disapproval or revocation of student’s parking permits. These limits are designed to impose appropriate disciplinary sanctions regarding privileged participation in extracurricular activities and possession of parking permits, while providing treatment support, and addressing student’s individual needs, while maintaining school safety and discipline. Implementing rules in this policy area will support student’s academic performance and positive social development so that they may become capable contributing members of society. 

Economic Impact

The proposed amendments and new rule will create additional costs to district boards of education that opt to perform random testing of alcohol or other drug use for students in grades nine through 12 who participate in extracurricular activities or possess a parking permit.  The extent of the costs will vary depending upon the frequency of random testing, the substances for which tests are conducted, the collection and testing methods, which could include personnel and transportation costs and the agencies providing the testing services that the district board of education deems most appropriate for its alcohol or other drug testing program.  


District boards of education that determine their schools will collect alcohol or other drug testing specimens may require additional training of eligible staff in the collection of test specimens and also may incur costs related to obtaining licensure from the Department of Health and Senior Services for the onsite collection of specimens and administering a program for the collection and transportation of specimens.  N.J.S.A. 18A:40A-10 sets forth that substance abuse “Treatment shall not be at the expense of the local board of education.” Therefore, no costs will be incurred by district boards of education for treating students identified under the random alcohol or other drug testing program.

Federal Standards Statement

 The proposed amendments and new rule do not exceed any Federal standards as there are no other Federal laws or regulations that impact the proposed amendment and new rule.

Jobs Impact

The proposed amendments and new rule are not likely to an impact on the number of jobs in the school districts, private schools or elsewhere in the State. 

Agriculture Industry Impact

The proposed amendments and new rule will have no impact on the agriculture industry in New Jersey.

Regulatory Flexibility Analysis

The proposed amendments and new rule apply to programs and services for all students in grades nine through 12 in the public school districts including jointure commissions and educational services commissions, charter schools and approved private schools for the disabled acting under contract to provide educational services on behalf of New Jersey public school districts. Some approved private schools for the disabled that could be considered small businesses, as that term is defined by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., could be impacted. Compliance requirements are discussed in the summary above. There are approximately 171 private schools for the disabled in New Jersey. However, the impact is limited to those schools that elect to implement an alcohol or other drug testing program based on their independent analysis of the merits and costs of the program.    The extent of the costs will vary depending upon the number of students identified for testing, the frequency of random testing, the substances for which tests are conducted, and the collection and testing methods, which may include administrative, personnel and transportation costs and consultation with outside agencies with which private schools for the disabled deem most appropriate to implement their alcohol or other drugs testing programs.  The proposed amendments and new rule have been established with substantial flexibility to minimize the impact to private schools for the disabled that elect to implement this requirement.   

Smart Growth Impact

The proposed amendments and new rule will have no impact on the achievement of smart growth or implementation of the State Development and Redevelopment Plan.

Full text of the proposal follows (additions indicated in boldface thus; deletions indicated in brackets [thus]).
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SUBCHAPTER 4. PROCEDURES FOR ALCOHOL AND OTHER DRUG ABUSE INTERVENTION

6A:16-4.1 
Adoption of policies and procedures for the intervention of student alcohol and other drug abuse
(a)
Each district board of education shall adopt and implement policies and procedures for the assessment, intervention, referral for evaluation, referral for treatment and discipline of students whose use of alcohol or other drugs has affected their school performance, or for students who consume or who are suspected of being under the influence of the following substances in school or at school functions, according to the requirements of N.J.S.A. 18A:40A-9, 10 and 11:

1.
Alcoholic beverages;

2.
Any controlled dangerous substance, including anabolic steroids, as defined in N.J.S.A. 24:21-2 and 2C:35-2;

3.
Any chemical or chemical compound which releases vapor or fumes causing a condition of intoxication, inebriation, excitement, stupefaction or dulling of the brain or nervous system, including, but not limited to, glue containing a solvent having the property of releasing toxic vapors or fumes, as defined in N.J.S.A. 2C:35-10.4; and

4.
Over-the-counter and prescription medications which are improperly used to cause intoxication, inebriation, excitement, stupefaction or dulling of the brain or nervous system.

 (b)
In adopting and implementing policies and procedures for the assessment, intervention, referral for evaluation and referral for treatment of alcohol or other drug-affected students, district boards of education shall consult with community agencies licensed by the New Jersey Department of Human Services, Division of Addiction Services, out-of-State agencies licensed by the appropriate State regulatory agency for alcohol and other drug services or private practitioners certified by the appropriate drug and alcohol licensing board.

(c)
Each district board of education's policies for students using alcohol and other drugs, as defined in (a) above, shall include the following components:

1.
The role of appropriate school staff when handling a variety of possible alcohol or other drug-related situations involving students on school property or at school functions;

2.
Specific procedures, sanctions and due process provisions, consistent with N.J.A.C. 6A:16-7[,] and 4.4, as appropriate, for violations of the alcohol and other drug policy requiring disciplinary action by the district board of education, including consequences for not following through on the recommendations of an evaluation for alcohol or other drug abuse and related behaviors.

i.
The sanctions, with the exception of the sanctions established pursuant to N.J.A.C. 6A:16-4.4, shall be graded according to the severity of the offenses, the nature of the problems and the students’ individual needs;

3.
Appropriate steps for ameliorating student problems related to alcohol and other drug use;

4.
Appropriate steps for providing support for student transitions to and from health and social service agencies;

5.
Specific procedures to govern instances where emergency room services are required in treating alcohol- or other drug-affected students;

6.
The provision of assessment or evaluation services for students who are affected by alcohol or other drug use. These services shall include any of the following:

i.
Assessments by an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement issued by the New Jersey State Board of Examiners or by an individual who holds one of the following endorsements on the Educational Services Certificate: school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services and is trained to assess alcohol and other drug abuse;

ii.
Examinations by a physician for the purpose of determining whether alcohol or other drug use interferes with  students’ physical and mental abilities to perform in school or students are under the influence of alcohol or other drugs;

iii.
Referrals for evaluation to community agencies, as defined in (b) above, or to out-of-State agencies licensed by the appropriate State regulatory agency for alcohol and other drug services, or private practitioners certified by the appropriate  alcohol or other drug licensing board; and

iv.
Evaluations by the child study team to determine students’ eligibility for special education and related services, pursuant to N.J.A.C. 6A:14-3.5 and 3.6;

7.
The provision of intervention, referral for evaluation and referral for treatment services for students who are affected by alcohol or other drug use.

i.
The intervention, referral for evaluation and referral for treatment services shall be provided by an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement issued by the State Board of Examiners or by an individual who holds the following endorsement on the Educational Services Certificate: school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services and is trained in alcohol and other drug abuse intervention, assessment, referral for evaluation and referral for treatment skills.

ii.
The intervention, referral for evaluation and referral for treatment services shall include any of the following:

(1)
Provisions for a program of instruction, counseling and related services provided by the district board of education while a student is receiving medical treatment for a diagnosed alcohol or other drug dependency problem;

(2)
Referral to a community agency as defined in  (b) above or to out-of-State agencies licensed by the appropriate State regulatory agency for alcohol and other drug services, or private practitioners authorized by the appropriate drug and alcohol licensing board;

(3)
Provisions for support services for students who are in, or returning from, medical treatment for alcohol and other drug dependency; and

(4)
A special class, course or educational program designed to meet the needs of students with alcohol or other drug use problems; 

8.
Provisions for assisting parents who believe that their child may be involved with alcohol or other drug use, in accordance with the requirements of N.J.S.A. 18A:40A-17(b); and

9.
Provisions, pursuant to N.J.A.C. 6A:16-4.3(a)3 and (b)3 and 6.3(a)4, for when law enforcement officials will be contacted to disclose the identities of students reasonably believed to be in possession of a controlled dangerous substance, including anabolic steroids, or related paraphernalia or students reasonably believed to be involved or implicated in distribution activities regarding controlled dangerous substances, including anabolic steroids.

6A:16-4.3
Reporting, notification and examination procedures for students suspected of being under the influence of alcohol or other drugs

(a)
In instances involving alcoholic beverages, controlled dangerous substances other than anabolic steroids, or any other chemical or chemical compound as identified in N.J.S.A. 18A:40A-9 and N.J.A.C. 6A:16-4.1(a), the following shall apply:

1.
Any educational staff member or other professional to whom it appears that a student may be currently under the influence of alcohol or other drugs on school grounds, including on a school bus or at a school-sponsored function, shall report the matter as soon as possible to the principal and either the certified school nurse, non-certified nurse, the school physician or the substance awareness coordinator, pursuant to N.J.S.A. 18A:40A-12.

i.
In the absence of the principal, his or her designee shall be notified.

ii.
In instances where the principal and either the certified school nurse, non-certified nurse, the school physician or the substance awareness coordinator are not in attendance, the staff member responsible for the school function shall be immediately notified.

iii.
The referring staff member shall complete the Violence, Vandalism and Substance Abuse Incident Report, in accordance with N.J.S.A. 18A:17-46 and N.J.A.C. 6A:16-5.3.

2.
In response to every report by an educational staff member or other professional of suspected student alcohol or other drug use, the principal or his or her designee shall:

i.
Immediately notify the parent and the chief school administrator or his or her designee; and

ii.
Arrange for an immediate medical examination of the student for the purposes of providing appropriate health care for the student and for determining whether the student is under the influence of alcohol or other drugs, other than anabolic steroids.

3.
The chief school administrator or designee may, but need not, disclose to law enforcement authorities the identity of a student suspected to be under the influence of alcohol or other drugs, pursuant to (a)1 above.

i.
The chief school administrator shall disclose to law enforcement authorities the identity of a student reasonably believed to be in possession of a controlled dangerous substance or related paraphernalia or a student reasonably believed to be involved or implicated in distribution activities regarding controlled dangerous substances.

4.
The medical examination, pursuant to N.J.A.C. 6A:16-4.3(a)2ii, shall be performed by a physician licensed to practice medicine or osteopathy that is selected by the parent.

i.
The school district, in cooperation with medical professionals licensed to practice medicine or osteopathy, shall establish the minimum requirements for the medical examination.

ii.
When the medical examination is conducted by a physician selected by the parent, the examination shall be at the expense of the parent and shall not be at the expense of the district board of education.

5.
If the physician chosen by the parent is not immediately available, the medical examination shall be conducted by the school physician.

i.
If the school physician is not available, the student shall be accompanied by a member of the school staff, designated by the principal, to the emergency room of the nearest hospital for examination.

ii.
The student's parent, if available, shall also accompany the student.

iii.
When the medical examination is conducted by the school physician or a physician at the emergency room of the nearest hospital, such examination shall be at the expense of the district board of education.

6.
Each district board of education shall have a plan in place for the appropriate supervision of the student:

i.
While waiting for a parent to take the student to the physician selected by the parent, or while the student is waiting for and receiving the medical examination by the school physician or a physician in an emergency room; and

ii.
Provisions shall be made for the appropriate care of the student while awaiting the results of the medical examination.

7.
A written report of the medical examination shall be furnished to the parent of the student, the principal and the chief school administrator by the examining physician within 24 hours of the referral of the student for suspected alcohol or other drug use.

i.
The school district, in cooperation with the school physician or medical professionals licensed to practice medicine or osteopathy, shall establish the minimum requirements for the medical report.

ii.
The findings of the report shall verify whether the student's alcohol or other drug use interferes with his or her physical and mental ability to perform in school.

8.
When the medical examination is performed by a physician other than the school physician or a physician at the emergency room of the nearest hospital, the school district shall require the parent to verify within 24 hours of the notification that the student is suspected of alcohol or other drug use that a medical examination was performed in compliance with (a)7i above. 

i.
The verification shall include, at a minimum, the signature, printed name, address and phone number of the examining physician, the date and time of the medical examination and the date by which the report required by (a)7 above will be provided.

ii.
Refusal or failure by a parent to comply with this requirement shall be treated as a policy violation and handled in accordance with (d) below.

9.
If the written report of the medical examination is not submitted to the parent, principal and chief school administrator within 24 hours of the referral of the student for suspected alcohol or other drug use, the student shall be allowed to return to school until such time as a positive determination of alcohol or other drug use is received from the physician.

10.
If the written report of the medical examination verifies that alcohol or other drugs do not interfere with the student's physical and mental ability to perform in school, the student shall be immediately returned to school.

11.
If there is a positive determination from the medical examination, indicating that the student’s alcohol or other drug use interferes with his or her physical or mental ability to perform in school:

i.
The student shall be returned to the care of a parent as soon as possible;

ii.
Attendance at school shall not resume until a written report has been submitted to the parent, the principal and chief school administrator from a physician licensed to practice medicine or osteopathy who has examined the student to determine whether alcohol or other drug use interferes with his or her physical or mental ability to perform in school;


(1)
The report shall verify that the student's alcohol or other drug use no longer interferes with his or her physical and mental ability to perform in school; and

iii.
Removal of a student with a disability shall be made in accordance with N.J.A.C. 6A:14.

12.
While the student is at home because of the medical examination or after the student returns to school, an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement issued by the New Jersey State Board of Examiners or an individual who holds either a school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services endorsement on the Educational Services Certificate and is trained to assess alcohol and other drug abuse shall:

i.
Conduct an alcohol and other drug assessment of the student and a reasonable investigation of the situation, which may include interviews with the student’s teachers and parents and consultation with experts in student alcohol or other drug abuse as may be appropriate and necessary, for the purpose of making a preliminary determination of the student's need for educational programs, supportive services or treatment which extend beyond the general school program by virtue of the use of alcohol or other drugs by the student.

(1)
The findings of the assessment alone shall not be used to prevent a student from attending school; and

ii.
Cooperate with community agencies as defined in N.J.A.C. 6A:16-4.1(b) and juvenile justice officials in providing evaluation, referral and continuity of care for alcohol or other drug abuse treatment.

13.
While the student is at home because of the medical examination or after his or her return to school, the principal or chief school administrator may recommend or require alcohol and other drug assessment of the student or evaluation by appropriately certified or licensed professionals to make a positive determination of a student's need for programs and services which extend beyond the general school program, as necessary.

i.
The findings of these additional evaluations alone shall not be used to prevent a student from attending school.

14.
If at any time it is determined that the student's use of alcohol or other drugs presents a danger to the student's health and well-being, an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement or an individual who holds either a school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services endorsement on the Educational Services Certificate and is trained in alcohol and other drug abuse treatment referral shall initiate a referral for alcohol or other drug abuse treatment.

15.
The district board of education may provide additional intervention and referral services for the student according to the requirements of N.J.S.A. 18A:40A-10 and N.J.A.C. 6A:16-8.

(b)
In instances involving the suspected use of anabolic steroids, the following shall apply according to the requirements of N.J.S.A. 18A:40A-12(b):

1.
Whenever any teaching staff member, certified or non-certified school nurse or other educational personnel shall have reason to believe that a student has used or may be using anabolic steroids, that person shall report the matter as soon as possible to the principal and either the certified or non-certified school nurse, the school physician or the substance awareness coordinator.

i.
In the absence of the principal, his or her designee shall be notified.

2.
The principal or his or her designee shall immediately notify the parent and the chief school administrator and shall arrange for an examination of the student by a physician licensed to practice medicine or osteopathy selected by the parent.

i.
If the physician chosen by the parent is not available to perform the examination, the examination shall be conducted by the school physician or other physician identified by the principal.

ii.
The student shall be examined as soon as possible for the purpose of determining whether the student has been using anabolic steroids.

3.
The chief school administrator or designee may, but need not, disclose to law enforcement authorities the identity of a student suspected to have used or who may be using anabolic steroids, pursuant to (b)1 above.

i.
The chief school administrator shall disclose to law enforcement authorities the identity of a student reasonably believed to be in possession of anabolic steroids or related paraphernalia or a student reasonably believed to be involved or implicated in distribution activities involving anabolic steroids.

4.
The examining physician shall provide a written report of the examination to the parent, the principal and the chief school administrator.

5.
If it is determined that the student has used anabolic steroids, an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement issued by the New Jersey State Board of Examiners or an individual who holds either the school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services endorsement on the Educational Services Certificate and is trained to assess alcohol and other drug abuse shall interview the student and others, as necessary, for the purpose of determining the extent of the student's involvement with and use of anabolic steroids and the possible need for referral for treatment.

i.
To make this determination, the school staff members identified in (b)5 above may conduct a reasonable investigation, which may include interviews with the student's teachers and parents and consultation with experts in student alcohol or other drug abuse, as may be appropriate and necessary.

 6.
If the results of a referral for evaluation have positively determined that the student's involvement with and use of anabolic steroids represents a danger to the student's health and well-being, an individual who holds the Educational Services Certificate with the substance awareness coordinator endorsement issued by the New Jersey State Board of Examiners or an individual who holds either a school nurse, school nurse/non-instructional, school psychologist, school counselor, school social worker or student personnel services endorsement on the Educational Services Certificate and is trained to assess alcohol and other drug abuse shall initiate a referral for treatment to appropriate community agencies, as defined in N.J.A.C. 6A:16-4.1(b), to out-of-State agencies licensed by the appropriate State regulatory agency for alcohol and other drug services, or to private practitioners certified by the appropriate drug and alcohol licensing board.

(c)
Any educational or non-educational school staff member who in good faith reports a student to the principal or his or her designee in compliance with the provisions of this subsection shall not be liable in civil damages as a result of making such a report, as specified in N.J.S.A. 18A:40A-13 and 14.

(d)
Refusal or failure by a parent to comply with the provisions of N.J.S.A. 18A:40A-12 and this section shall be treated as a policy violation of the Compulsory Education Act, pursuant to N.J.S.A. 18A:38-25 and 31, and child neglect laws, pursuant to N.J.S.A. 9:6-1 et seq.

(e)
Refusal or failure of a student to comply with the provisions of N.J.S.A. 18A:40A-12 and this section shall be treated by the school district as a policy violation and handled in accordance with N.J.A.C. 6A:16-4.1(c)2.

6A:16-4.4
Voluntary policy for random testing of student alcohol or other drug use
(a)
Each district board of education that chooses to adopt policies and procedures for the random testing of students, pursuant to N.J.S.A. 18A:40A-22 et seq., for the use of controlled dangerous substances, including anabolic steroids, as defined in N.J.S.A. 2C:35-2 and 24:21-2, or alcoholic beverages, as defined in N.J.S.A. 33:1-1, shall:

1. 
Hold a public hearing prior to the adoption of the alcohol or other drug testing policies and procedures.

i.   The notice of the public hearing shall specifically identify the proposed alcohol or other drug testing policies and procedures as an agenda item for the hearing.

ii. Copies of the proposed alcohol or other drug testing policies and procedures shall be made available upon request prior to the public hearing;
 

2. 
Apply the alcohol or other drug testing policies and procedures only to students in grades nine through 12 who participate in extra-curricular activities, including interscholastic athletics, or who possess parking permits;
3.
Limit the collection of specimens for alcohol or other drug testing to the following persons in a State-licensed collection station or clinical laboratory, in accordance with N.J.S.A. 45:9-42.26 et seq., N.J.A.C. 8:44 and 8:45, and (c) below:

i. The school physician;

ii. A physician, other than the school physician, licensed to practice medicine or osteopathy;

iii. The certified school nurse or noncertified nurse, pursuant to N.J.A.C. 6A:9-13.3 and 13.4; or

iv. The staff of a State-licensed clinical laboratory or a health care facility, in accordance with (c) below, as designated by the district board of education;
4.
Be responsible for all costs of the alcohol or other drug testing, including any costs associated with the transportation of students; 

5.
Ensure that the voluntary alcohol or other drug testing conducted pursuant to this section is separate and distinct from any other alcohol or other drug testing that might be administered by it, including the required medical examination of students currently suspected of being under the influence of alcohol or other drugs, pursuant to N.J.S.A. 18A:40A-12 and N.J.A.C. 6A:16-4.3; 

6. 
Ensure that the policies and procedures for the alcohol or other drug testing program, pursuant to (b) below, are included in and are consistent with the policies and procedures for the intervention of student alcohol or other drug abuse, pursuant to N.J.S.A. 18A:40A-10 and 11 and N.J.A.C. 6A:16-4.1; and
7.
Provide written notice to all ninth through 12th grade students and their parents at the beginning of each school year that the active written consent of students and parents for random student alcohol or other drug testing is required for these students to participate in extracurricular activities, including interscholastic athletics, or to possess a school parking permit.

(b)
Each district board of education’s written alcohol or other drug testing policies and procedures, pursuant to this section, shall include, but need not be limited to, the following components:

1.  
A statement that the purposes of the alcohol and other drug testing policies are to deter alcohol and other drug use and to provide a means for the early detection of students with alcohol or other drug problems so that referral for evaluation or referral for treatment, pursuant to (b)10 below and N.J.A.C. 6A:16-1.3 and 4.1, or other appropriate assistance may be offered;
2.
A description of the procedures for randomly selecting students for alcohol or 

other drug testing, which, at a minimum, shall include:

i.
The manner in which students shall be randomly selected for alcohol or other drug testing;

ii.
An explanation of the sampling statistical principles supporting the random selection process;

iii.
An explanation of how implementation of the random selection process shall be documented; and

iv.
An explanation of how implementation of the random selection process shall be verified;
3.
A description of the procedures for the acquisition and management of student’s alcohol or other drug test specimens, which, at a minimum, shall address the following, as appropriate to the method selected under (c) below:

i.
The monitoring of the students;

ii.
The transportation of the students;

iii.
The acquisition and handling of student’s specimens;

iv.
The chain of custody of student’s specimens;

v.
The testing and analysis of student’s specimens; and

vi.
The storage of student’s specimens;
4.  
The standards for ensuring the confidentiality and scope of authorized disclosure of alcohol or other drug testing information that protect, at a minimum:

i.
The identity of students who have been selected to be tested or who have been tested;

ii.
The results of the alcohol or other drug tests;

iii. The billing and management reports associated with the alcohol or other drug tests; and

iv. Information, prior to the time of an alcohol or other drug test, that a test is to take place;
     5.
A description of the consequences for violating the confidentiality and disclosure standards, pursuant to (b)4 above;
6.
The parent providing consent to the alcohol or other drug testing, pursuant to (a)7 above, shall be notified each time his or her child has been tested under the alcohol or other drug testing policy, pursuant to this section.

i.
The school district shall establish procedures ensuring the confidentiality of the notification; 

     7. 
The procedures for the reporting of the results of the alcohol or other drug tests, including written notification to students and their parents concerning test findings, that are consistent with (b)4 above.


i.
Law enforcement authorities shall not be notified of the test results;
    8.
The specific actions pursuant to N.J.A.C. 6A:16-7.1, as appropriate, and N.J.A.C. 6A:16-4.1 and this section, to be taken against students who test positive for alcohol or other drug use.

i.
Any actions to be taken against students who test positive for alcohol or other drug use shall be limited to:

(1) Removal from or prohibition against participation in extracurricular activities, including interscholastic athletics; or 

(2) Disapproval or revocation of student’s parking permits.

ii.
Prior to any disciplinary actions being taken pursuant to (b)8i(1) or (2) above, all positive alcohol or other drug test results shall be confirmed by the laboratory using a methodology recommended by the manufacturer of the laboratory instrument; 

9.  
The procedures for students or their parents to challenge a positive result from the alcohol or other drug tests;
10. 
The guidelines for referral for evaluation or referral for treatment, pursuant to N.J.A.C. 6A:16-1.3 and 4.1 and this section, or the provision of other appropriate assistance for students who test positive for alcohol or other drug use; and
11. 
The specific actions, pursuant to N.J.A.C. 6A:16-7.1, to be taken against students who refuse to consent to alcohol or other drug testing.

i.
Any actions to be taken against students who refuse to consent to alcohol or other drug testing shall be limited to:

(1) Removal from or prohibition against participation in extracurricular activities, including interscholastic athletics; or 

(2) Disapproval or revocation of student’s parking permits.

(c)
Each district board of education shall provide for the collection and testing of alcohol or other drug specimens by selecting one of the following methods, in accordance with N.J.S.A. 45:9-42.26 et seq. and N.J.A.C. 8:44 and 8:45:

1. 
Transporting randomly selected students, pursuant to (b)2 and 3ii above, to a  State-licensed clinical laboratory  to perform specimen collection and alcohol or other drug testing;

2.
Choosing a State-licensed clinical laboratory to operate both an onsite licensed collection station and transport the specimens to the offsite licensed laboratory for alcohol or other drug testing;

3.
Choosing to obtain a State license to operate the school district’s own collection station for the collection of specimens, pursuant to (a)4 above, as appropriate, and (b)3 and 4 above, and contract with a licensed clinical laboratory for the transportation and alcohol or other drug testing of the specimens;

4.
Choosing to obtain a State license to operate a clinical laboratory for the onsite collection and alcohol or other drug testing of specimens; or

5.
Choosing to contract with a State-licensed clinical laboratory to provide for both the onsite collection and alcohol or other drug testing of specimens.

SUBCHAPTER 7. 
STUDENT CONDUCT

6A:16-7.1
Code of student conduct

(a)
Each district board of education shall develop, adopt and implement a code of student conduct which establishes standards, policies and procedures for positive student development and student behavioral expectations on school grounds, including on a school bus or at school-sponsored functions, and, as appropriate, for conduct away from school grounds, in accordance with N.J.A.C. 6A:16-7.6.

1.
The code of student conduct shall be based on parent, student and community involvement which represents, where possible, the composition of the schools and community.

2.
The code of student conduct shall be based on locally determined and accepted core ethical values adopted by the district board of education.

3.
The district board of education shall establish a process for the annual review and update of the code of student conduct that provides for:

i.
Parent, student and community involvement which represents, where possible, the composition of the schools and community; and 

ii.
Consideration of the findings of the annual reports of student conduct, including suspensions and expulsions, pursuant to (a)5 and 6 below, and the incidences reported under the Electronic Violence and Vandalism Reporting System, in accordance with N.J.A.C. 6A:16-5.3.

4.
The code of student conduct shall be disseminated annually to all school staff, students and parents;

5.
The chief school administrator shall report annually on the implementation of the code of student conduct to the district board of education at a public meeting. The annual summary shall contain, at a minimum:

i.
A numerical inventory of all violations of the student behavioral expectations in the code of student conduct;

ii.
Associated school responses to the violations of the student behavioral expectations;

iii.
An explanation and evidence of the effectiveness of the code of student conduct.  The explanation and evidence, at a minimum, shall address:

(1)
The degree of effectiveness of the school district’s activities in achieving the purposes of the code of student conduct, pursuant to (b) below; and

(2)
The degree of implementation and effectiveness of the implementation of the contents of the code of student conduct, pursuant to (c) below; and

iv.
Any proposed changes to the school district’s current policies, procedures, programs or initiatives, based on the report pursuant to (a)5 above.

6.
The chief school administrator shall submit a report annually to the New Jersey Department of Education on student conduct, including all student suspensions and expulsions, and the implementation of the code of student conduct, pursuant to this section, in accordance with the format prescribed by the Commissioner of Education and the Electronic Violence and Vandalism Reporting System, pursuant to N.J.A.C. 6A:16-5.3(e).

7.
For students with disabilities, subject to Individualized Education Programs in accordance with 20 U.S.C. § § 1400 et seq., the Individuals with Disabilities Education Improvement Act, and accommodation plans under 29 U.S.C. § § 794 and 705(20), the code of student conduct shall be implemented in accordance with the components of the applicable plans.

(b)
The code of student conduct shall be established to achieve the following purposes:

1.
Foster the health, safety and social and emotional well-being of students;

2.
Support the establishment and maintenance of civil, safe, secure, supportive and disciplined school environments conducive to learning;

3.
Promote achievement of high academic standards;

4.
Prevent the occurrence of problem behaviors; 

5.
Establish parameters for the intervention and remediation of student problem behaviors at all stages of identification; and 

6.
Establish parameters for school responses to violations of the code of student conduct that take into account, at a minimum, the severity of the offenses, the developmental ages of the student offenders and students’ histories of inappropriate behaviors. 

(c)
The code of student conduct, at a minimum, shall include:

1.
A description of student responsibilities that includes expectations for academic achievement, behavior and attendance, pursuant to N.J.A.C. 6A:32-8 and 13.1;

2.
A description of the behaviors that will result in suspension or expulsion, pursuant to N.J.S.A. 18A:37-2;

3.
A description of students’ rights to:

i.
Advance notice of behaviors that will result in suspensions and expulsions that have been identified under authority of N.J.S.A. 18A:37-2;

ii.
Education that supports students’ development into productive citizens;

iii.
Attendance in safe and secure school environments;

iv.
Attendance at school irrespective of students’ marriage, pregnancy or parenthood;

v.
Due process and appeal procedures, pursuant to N.J.A.C. 6A:3-1.3 through 1.17, N.J.A.C. 6A:4 and, where applicable, N.J.A.C. 6A:14-2.7 and 2.8; 

vi.
Parent notification consistent with the policies and procedures established pursuant to N.J.A.C. 6A:16-6.2(b)3; and

vii.
Protections pursuant to 20 U.S.C. § 1232g and 34 CFR Part 99, Family Educational Rights and Privacy Act; 20 U.S.C. § 1232h and 34 CFR Part 98, Protection of Pupil Rights Amendment; N.J.A.C. 6A:32-7, Student Records; 45 CFR § 160, Health Insurance Portability and Accountability Act; 20 U.S.C. § 6301, Title IV(A)IV § 4155 of the Elementary and Secondary Education Act as reauthorized under the No Child Left Behind Act; 42 CFR Part 2, Confidentiality of Alcohol and Drug Abuse Patient Records; N.J.S.A. 18A:40A-7.1, School-based drug and alcohol abuse counseling; information from participants; disclosure; N.J.A.C. 6A:16-3.2, Confidentiality of student alcohol and other drug information; N.J.S.A. 18A:36-19, Creation; Pupil Records: Maintenance and Retention, Security and Access; Regulations; Non-Liability; N.J.A.C. 6A:14-2.9, Student Records; as well as other existing Federal and State laws pertaining to student protections;

4.
A description of comprehensive behavioral supports that promote positive student development and the students’ abilities to fulfill the behavioral expectations established by the district board of education, including:

i.
Positive reinforcement for good conduct and academic success;

ii.
Supportive interventions and referral services, including those at N.J.A.C. 6A:16-8;

iii.
Remediation of problem behaviors that take into account the nature of the behaviors, the developmental ages of the students and the student’s histories of problem behaviors and performance; and 

iv.
For students with disabilities, the behavior interventions and supports shall be determined and provided pursuant to the requirements of N.J.A.C. 6A:14;

5.
A description of school responses to violations of the behavioral expectations established by the district board of education that, at a minimum, are graded according to the severity of the offenses, consider the developmental ages of the student offenders and students’ histories of inappropriate behaviors that shall:
i.
Include a continuum of actions designed to remediate and, where necessary or required by law, to impose sanctions;

ii.
Be consistent with other responses, pursuant to N.J.A.C. 6A: 16-5.5, N.J.A.C. 6A:16-5.6 and N.J.A.C. 6A:16-5.7 above;

iii.
Provide for the equitable application of the code of student conduct without regard to race, color, religion, ancestry, national origin, gender, sexual orientation, gender identity and expression, or a mental, physical or sensory disability or by any other distinguishing characteristic, pursuant to N.J.S.A. 10:5; and

iv.
Be consistent with the provisions of N.J.S.A. 18A:6-1, Corporal punishment of pupils;

6.
A policy and procedures regarding the attendance of students in accordance with N.J.S.A. 18A:38-25 through 31 and N.J.A.C. 6A:32-8 and 13.1 and 6A:16-7.8;

7.
A policy and procedures regarding intimidation, harassment and bullying in accordance with N.J.S.A. 18A:37-13 et seq. and N.J.A.C. 6A:16-7.9; and

8.
A current list of community-based health and social service provider agencies available to support a student and the student’s family, as appropriate, and a list of legal resources available to serve the community.

(d)
The code of student conduct shall include the due process procedures and policies for students and their families and shall include the provisions set forth at N.J.A.C. 6A:16-7.2 through 7.6.
