Crosswalk Between Current Provisions of, and Proposed Amendments to, N.J.A.C. 6A:28 (School Ethics Commission)

as Proposed by the 

New Jersey Department of Education
N.J.A.C. 6A:28 - Subchapter 1: 
General Provisions

Proposed Action: 
Re-adoption of Regulations with Amendments and New Rules
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Scope and purpose
	1.1
	1.1
	This section sets forth the purpose of the rules. The Department proposes technical clarification at subsection (b).

	Definitions
	1.2
	1.2
	This section defines the terms necessary for interpreting the chapter.  The Department proposes adding definitions for: “Act,” “benefit,” “person” and “party” and amendments in the definitions of the terms “charter school designee,” “complainant” and “spouse.”

	Functions and authority of the School Ethics Commission
	1.3
	1.3
	This section sets forth the duties and powers of the School Ethics Commission. The Department proposes amendments to the following paragraphs:

· (a)4 for consistency with proposed amendments to the process for determining probable cause set forth at N.J.A.C. 6A:28-10.7; 
· (a)5 to delete the procedure for obtaining copies of disclosure statements from this section and recodify it to the subchapter on disclosure statements at N.J.A.C. 6A:28-3.1(b); and
· (a)6 to clarify that the Commission has the authority to issue Orders to Show Cause.  

	Jurisdiction of the School Ethics Commission (New)
	6.1(a)2
	1.4
	This proposed new section sets forth the jurisdiction of the School Ethics Commission; subsection (b) contains language from former N.J.A.C. 6A:28-6.1(a)2.

	Abeyance (New)
	6.3(c)
	1.5
	This proposed new section sets forth under what circumstances the Commission will hold matters in abeyance and contains language from former N.J.A.C. 6A:28-6.3(c) which the Department proposes to amend to clarify that matters will be held in abeyance where the subject matter of the complaint or advisory opinion is pending in any court of law or administrative agency of this State pursuant to N.J.S.A. 18A:12-32.

	Order to show cause (New)
	3.3(b) and (c)
	1.6
	This proposed new section sets forth the procedures for the issuance of, and response to, the Commission’s Orders to Show Cause.  These rules have been recodified and amplified from former N.J.A.C. 6A:28-3.3(b) and (c) for ease of reference for anyone using these rules.   The Department proposes the following:

· amendment at subsection (a) to require, where applicable, that a statement of factual details and investigative findings be included in an Order to Show Cause;

· amendments at subsection (b) incorporating  language from former N.J.A.C. 6A:28-3.3(b) regarding the 20-day time period to respond to an Order to Show Cause;
· amendment at subsection (c) to clarify that the Commission makes a determination of a violation after issuance of an Order to Show Cause rather than a determination of probable cause, and will clarify that the Commission’s violation determination will be made on a summary basis; and

· a new rule at paragraph (c)1 to notify a respondent to an Order to Show Cause that the Commission may conduct an investigation or a hearing where the material facts are in dispute; and
· deletion of the statement at former N.J.A.C. 6A:28-3.3(b) that an Order to Show Cause shall be the equivalent of a complaint, as well as the right of appearance by a school official at former 6A:28-3.3(c).


	Appearance and representation (New)
	
	1.7
	This proposed new section sets forth procedures for the representation of any party by an attorney.  The proposed new rules allow for pro se appearance or attorney representation.  

	Proof of service (New)
	
	1.8
	This proposed new section establishes the forms that may serve as a proof of service of a document upon a respondent or a complainant.

	Relaxation of rules (New)
	6.1(b)1
6.5(e)2
	
	This proposed new section provides the Commission with the authority to relax any of the rules in this chapter in any case where strict adherence thereto may be deemed inappropriate or unnecessary or may result in injustice, thereby expanding the Commission’s authority to relax the rules to the entire chapter, rather than just to the timeline for filing a complaint at former N.J.A.C. 6A:28-6.1(b)1 and for filing a motion to dismiss at former N.J.A.C. 6A:28-6.5(e)2.


N.J.A.C. 6A:28 - Subchapter 2: 
By-Laws of the School Ethics Commission Proposed Action:


Re-adoption of Regulations 
This subchapter sets forth the by-laws of the Commission and the Department is not proposing any amendments to this subchapter. 
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Members
	2.1
	2.1
	No changes are proposed to this subsection.

	Chairperson
	2.2
	2.2
	No changes are proposed to this subsection.

	Meetings
	2.3
	2.3
	No changes are proposed to this subsection.

	Committees
	2.4
	2.4
	No changes are proposed to this subsection.


N.J.A.C. 6A:28 - Subchapter 3: 
Filing of Disclosure Statements

Proposed Action:


Re-adoption of Regulations with Amendments and

New Rules
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Procedures for filing of disclosure statements


	1.3(a)5
3.1


	3.1
	This section sets forth the procedures for the filing of disclosure statements. The Department proposes the following:

· amendments to subsection (a) to clarify that all school officials must initially file their disclosure statements with the board secretary or charter school designee who then files the statements with the executive county superintendent;
· amendments to subsection (b) to delete the requirement for the school official to provide a copy of the disclosure statements since the Department’s proposed amendment at N.J.A.C. 6A:28-3.2(f) places this responsibility on the board secretary or charter school designee;
· amendment  at subsection (b) to include the process for requesting copies of disclosure statements, which was recodified from N.J.A.C. 6A:28-1.3(a)5; and
· technical amendment at subsection (f) to replace the word “forms” with “statements. 



	Duties of district boards of education and charter schools


	3.2
	3.2
	This section sets forth the responsibilities of the district boards of education and charter schools to ensure that all school officials file financial and personal/relative disclosure statements.  The Department proposes the following: 

· amendments to subsections (a) through (e) to require that the board secretary or charter school designee provide the names of the school officials required to file statements to the executive county superintendent in the form of a written list and to clarify that the original statements be filed by the board secretary or charter school designee with the executive county superintendent;

· a new rule at subsection (f) to require the board secretary or the charter school designee to date stamp the disclosure statements upon receipt, provide a copy to the school official, maintain a copy at the district board of education or charter school and file the original with the executive county superintendent;

· amendment at recodified subsection (g) requiring the board secretary or charter school designee to certify that the disclosure statements have been completed; and
· amendments at recodified subsection (h) to establish a timeline for the board secretary or charter school designee to provide to the executive county superintendent the names of all school officials who have failed to file, require that the names be provided in a written list and require that the home address and position of all such school officials also be included.


	 Procedures in the event of failure to file disclosure statements


	3.3
	3.3
	This section sets forth how the Commission enforces the requirement that school officials file disclosure statements.  The Department proposes the following:

· amendments to subsection (a) to indicate that it is the failure to “timely” file that constitutes a violation of the School Ethics Act and to provide the Commission with discretion in its recommendation of a penalty; and 
· amendments to subsection (b) and the deletion of subsection (c) in accordance with the process and procedures for an Order to Show Cause established in new section N.J.A.C. 6A:28-1.6.

	 Procedures in the event of incomplete filing


	3.4
	3.4
	This section sets forth the procedures in the event of an incomplete filing. The Department proposes the following:

· amendments at subsections (a) and (b) to clarify procedures; and
· the deletion of subsection (c) in accordance with the process and procedures for an Order to Show Cause established in new section N.J.A.C. 6A:28-1.6.


N.J.A.C. 6A:28 - Subchapter 4: 
Board Member Training

Proposed Action:


Re-adoption of Regulations with Amendments and





New Rules

	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Training requirement
	4.1
	4.1
	This section sets forth how the Commission enforces the board member and charter school trustee training requirements at N.J.S.A. 18A:28-33.  The Department proposes the following:

· an amendment to subsection (a) to clarify that the first year of a board member’s or charter school trustee’s first term shall be the first year of service on the board; and

· new rules at subsection (b) and (c) to require additional training programs for board members and charter school trustees in their second year, third year and after each re-election/re-appointment as required by N.J.S.A. 18A:12-33.

	Procedures for compliance
	4.2
	4.2
	This section sets forth the procedures for compliance with the board member training requirements.  The Department proposes the following:

· an amendment at subsection (a) to require each board secretary and charter school designee to notify the New Jersey School Boards Association (NJSBA) in writing when a board member is reelected or reappointed and when a board member or trustee resigns or is removed from the board; and
· technical amendments at subsections (b) through (d) that clarify that there are training requirements beyond the first year of service and to provide the proper citation to the procedures for an Order to Show Cause.


N.J.A.C. 6A:28 - Subchapter 5: 
Advisory Opinions

Proposed Action:


Re-adoption of Regulations with Amendments and





New Rules

	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Entitlement to an advisory opinion
	5.1
	5.1
	This section sets forth who is entitled to request an advisory opinion and the Department is not proposing any amendments to this section.  

	Procedures for requesting and receiving an opinion
	5.2
	5.2
	This section sets forth the procedures for requesting and receiving an advisory opinion.  The Department proposes the following:

· an amendment at subsection (b) to require that the school official provide proof of service pursuant to N.J.A.C. 6A:28-1.8 to show that the school official who is the subject of the advisory opinion request has been copied on the request;

· a clarification at paragraph (c)2 to indicate that it is the School Ethics Commission that does not provide information regarding an advisory opinion unless it is made public;

· a new rule at paragraph (c)3 which will provide the Commission with the authority to decline to accept an advisory opinion where the questions raised in the request have been addressed in previous public advisories; and

· the deletion of subsection (f) to provide the Commission with the discretion as to whether or when to render a response to an advisory opinion request.  


N.J.A.C. 6A:28 - Subchapter 6: 
Filing and Amendment of Complaints;






Burden of Proof

Proposed Action: 
Adoption of New Regulations with Deletion of Subchapters 6 and 7 and Replacement with Proposed Subchapters 6 through 10.
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Who may file a complaint (New)

	6.1(a) and (a)1
	6.1
	This proposed new section describing who may file a complaint incorporates language from former N.J.A.C. 6A:28-6.1(a) and (a)1, which have been restructured for clarity.  

	Process for the filing of a complaint (New)


	6.1(c) and (d)
	6.2
	This proposed new section sets forth the process for the filing of a complaint, incorporating language from former N.J.A.C. 6A:28-6.1(c) and (d).  The Department proposes the following:

· a new rule in subsection (a) that will require a complainant to file a copy of the complaint for each respondent(s) named in the complaint; and 
· a new rule at subsection (b) to require a complainant to notify the Commission of a change of address.

	Contents of a complaint (New)


	6.3 and 6.1(e)  
	6.3
	This proposed new section sets forth the required contents of a complaint, incorporating language from former N.J.A.C. 6A:28-6.3 and N.J.A.C. 6A:28-6.1(e).  The Department proposes the following:

· new rules at subsections (a) and (b) which provide a list of the components necessary in a complaint;

· clarification at subsection (c) that a complaint alleging solely violations of the code of ethics for school board members shall name only school board members as respondents; and
· amendments at subsection (d) containing language from former N.J.A.C. 6A:28-6.3(a) and (b) which consolidate the complaint forms into one form and indicate what information is required in each paragraph of the complaint.  

	Complainant’s burden of proof for complaints alleging a violation of the code of ethics for school board members (New)


	6.9 and 7
	6.4
	This proposed new section combines language from former N.J.A.C. 6A:28-6.9 and N.J.A.C. 6A:28-7 setting forth standards that must be met by a complainant in order to sustain his or her burden of proof for allegations of a violation of the code of ethics for school board members.  

	Time period for the filing of a complaint (New)

	6.1(b)
	6.5
	This proposed new section contains language from former N.J.A.C. 6A:28-6.1(b) and sets forth the time period for the filing of a complaint.  The Department proposes the following:

· an amendment at subsection (a) to require that complaints be filed within 90 days of notice of the alleged violation rather than within one year of notice of the alleged violation and a new rule to delineate what shall constitute notice; 

· new rules at  paragraphs (a)1 and (a)2 clarify how the 90 days shall be calculated for complaints alleging a violation of N.J.S.A. 18A:12-24.1(a) and for complaints filed when the matter is pending in any court of law or administrative agency of this State.  

	Complaint processing, consolidating and confidentiality  (New)

	6.2(a)
	6.6
	This proposed new section sets forth the process for serving and consolidating complaints and for holding complaints confidential.  The proposed new subsections (a), (e), (f) and (g) contain language from former N.J.A.C. 6A:28-6.2(a).  The Department proposes the following:

· new rules at subsections (b), (c) and (d) to allow the Commission to consolidate complaints and to designate lead complainants;

· amendments at subsection (e) to clarify that the Commission will serve the respondent only where complaints are not held in abeyance;

· amendments at subsection (g) to clarify that it is the Commission that is required to hold matters confidential, not the parties, until dismissal at a Commission meeting, settlement, withdrawal and when a complaint is administratively dismissed as well as upon the finding of probable cause or a violation at a Commission meeting; and
· amendments at paragraphs (g)1 through 5 providing exceptions to the confidentiality rule.

	Amendment of a complaint
	
	6.6
	This proposed new section sets forth proposed new rules that establish the process for amending a complaint.  The Department proposes the following:

· a new rule at subsection (a) allowing the Commission to request a complainant to amend the complaint if that complainant does not fulfill the requirements for the contents of a complaint at N.J.A.C. 6A:28-6.3;
· a new rule at subsection (b) providing that technical amendments relate back to the date the complaint was first received by the Commission;

· a new rule at subsection (c) setting forth the process for amending a complaint once an answer is filed; and
· a new rule at subsection (d) requiring amended complaints to be submitted in original with two copies and a copy for each respondent.


N.J.A.C. 6A:28 - Subchapter 7: 
Filing of Answers

Proposed Action:
Adoption of New Regulations with Deletion of Subchapters 6 and 7 and Replacement with Proposed Subchapters 6 through 10.
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Process for filing an answer (New)
	6.4(a) and 6.5(a)
	7.1
	This proposed new section sets forth the process for the filing of an answer. The proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a) with a proposed new rule requiring the respondent to serve a copy of the answer on the complainant and provide proof of service.  The Department also proposes a new rule at subsection (b) which requires the respondent to provide written notice to the Commission of any change of address and in accordance with proposed N.J.A.C. 6A:28-10.1.

	Contents of an answer (New)
	6.4(b) and (c),  6.5(b) and(c)
6.4(a) and 6.5(a)
	7.2
	This proposed new section sets forth the required contents of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(b) and (c), and 6.5(b) and (c), which is expanded to establish specific standards to guide a respondent in answering a complaint.  The Department also proposes the following:

· a new rule at subsection (b) permitting a complainant to file a response with the Commission within 20 days of receipt of an answer alleging that a complaint is frivolous;

· a new rule at paragraph (b)1 to set forth that an allegation that a complaint is frivolous may not be raised in any subsequent filings; and

· a new rule at subsection (d) to set forth that the Commission shall not accept counterclaims, although a respondent may file a complaint.

	Time for filing an answer (New)
	6.4(a) and 6.5(a)
6.4(d) and 6.5(d)
	7.3
	This proposed new section sets forth the timeline for the filing of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a) and provides the respondent with 20 days from receipt of the complaint to file an answer.  Proposed subsection (b) contains language from former N.J.A.C. 6A:28-6.4(d) and 6.5(d) and provides that when a respondent fails to file an answer within the 20-day period, the Commission shall notify the respondent that an answer must be filed within 10 days of receipt of the notice, thus allowing for a total response time of 30 days.  The Department also proposes the following:

· deletion of former subsection N.J.A.C. 6A:28-6.4(e), which provides a respondent with an additional 10 days for a total of 40 days within which to file an answer for complaints alleging both prohibited acts and code of ethics violations, thereby establishing inconsistent processes for the filing of answers depending on what is alleged in a complaint; and
· amendments to subsection (b) to provide that the Commission may decide a matter on a summary basis where the respondent has not filed an answer.  

	Extension of the time for filing an answer (New)
	6.4(a) and 6.5(a)
	7.4
	This proposed new section sets forth the process for obtaining an extension of time for the filing of an answer.  Proposed subsection (a) contains language from former N.J.A.C. 6A:28-6.4(a) and 6.5(a).  The Department proposes to amend the process to require that the respondent submit a written application to extend the time for the filing of an answer prior to the time for the filing of an answer, and to copy the complainant on the respondent’s request.  The Department also proposes the following:

· a new rule at paragraph (a)1 to require a respondent to demonstrate that a good faith effort was made to obtain the consent of the complainant for the extension of time to answer a complaint alleging solely a violation of the code of ethics; and

· an amendment at subsection (b) to require a showing of good cause only when one or more of the parties oppose an extension of time for filing an answer.  


N.J.A.C. 6A:28 - Subchapter 8: 
Motion to Dismiss

Proposed Action:


Adoption of New Regulations with Amendments 






and New Rules

	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Process for filing a motion to dismiss (New)
	6.5(e)
	8.1
	This proposed new section sets forth the process for the filing of motions to dismiss.  It contains language from former N.J.A.C. 6A:28-6.5(e).  The Department proposes the following:

· amendments at subsection (a) to allow for the filing of a motion to dismiss for any complaint;

· a new rule at paragraph (a)1 to set forth that the Commission shall not accept counterclaims with a filing of a motion to dismiss, but that the respondent may file a complaint;

· a new rule at subsection (b) to require that the respondent serve the complainant with the motion;

· a new rule at subsection (c) to require the respondent to file a proof of service and to allow for an extension of time for the filing of the motion; and
· a new rule at subsection (d) to allow a respondent to make an oral motion to dismiss upon the conclusion of the complainant’s case during a hearing before the Commission.



	Process for responding to a motion to dismiss (New)
	6.5(e)
	8.2
	This proposed new section sets forth the process for responding to a motion to dismiss.  Subsection (a) contains language from former N.J.A.C. 6A:28-6.5(e). The Department proposes the following:

· an amendment at subsection (a) to require the complainant to file an original and two copies of a responsive brief, serve a copy on the respondent and file proof of service; 
· a new rule at paragraph (a)1 to require a complainant to respond to an allegation that the complaint is frivolous in the responsive brief; and
· a new rule at subsection (b) to allow the Commission to extend the time for filing of an answer in accordance with N.J.A.C. 6A:28-7.4.



	School Ethics Commission review of a motion to dismiss (New)
	6.5(e)3
	8.3
	This proposed new section establishes a standard for the Commission in its review of motions to dismiss.  It contains language from former N.J.A.C. 6A:28-6.5(e)3.  The Department proposes an amendment to that standard to also include that the Commission determine whether the allegation(s), if true, could establish a violation of the Act.  The Department also proposes a new rule to provide that, unless the parties are otherwise notified, the Commission shall review all motions to dismiss on a summary basis.


N.J.A.C. 6A:28 - Subchapter 9: 
Subpoenas
Proposed Action:


Re-adoption of Regulations with Amendments and





New Rules

	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Subpoenas to compel the attendance of witnesses, production of documents; contents and service
	6.6
	9.1
	This proposed new section establishes the process for the issuance, contents and service of subpoenas to compel the attendance of witnesses and the production of documents.  It contains language from former N.J.A.C. 6A:28-6.6. The Department proposes the following:

· amendments at subsection (b) to indicate that the subpoena shall contain the full caption of the complaint as provided for at proposed N.J.A.C. 6A:28-6.6(g)3;

· amendments at subsection (c) to indicate that service shall be in accordance with proposes N.J.A.C. 6A:28-1.8;

· amendments at subsection (d) to delete reference to the Commission’s website; and 
· amendments at (e) to clarify that it is a party to a complaint who may be subject to the unfavorable inference if the evidence is not produced.




N.J.A.C. 6A:28 - Subchapter 10: 
Review of Complaints

Proposed Action:


Adoption of New Regulations with Amendments






and New Rules

	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Duties of complainant(s) and respondent(s) relative to N.J.A.C. 6A:28-1.5 above (New)
	
	10.1
	The Department proposes this new section with proposed new rules to set forth the responsibilities of the parties and the Commission when complaints should be or have been held in abeyance pursuant to N.J.A.C. 6A:28-1.5

	Administrative dismissals (New)
	
	10.2
	The Department proposes this new section which contains a proposed new rule that sets forth when a complaint can be administratively dismissed by its Executive Director without the need for the matter to be placed on the Commission’s agenda.  

	Evidence rules (New)
	6.7(d)6
	10.3
	The Department proposes this new section which contains proposed new rules regarding the submission of evidence. The Department proposes the following:

· a new rule at subsection (a) providing that evidence shall be submitted in accordance with N.J.A.C. 1:1-15, and contains language from former N.J.A.C. 6A:28-6.7(d)6 indicating that all relevant evidence is admissible; and

· a new rule at subsection (b) provides that the Commission may exclude evidence under certain circumstances.  

	Frivolous filings (New)
	6.2(b)
	10.4
	This proposed new section sets forth the process for the Commission’s determination of whether a complaint is frivolous, as defined in N.J.A.C. 6A:28-1.2. Subsection (b) contains language from former N.J.A.C. 6A:28-6.2(b) which sets forth the amount of a fine that may be imposed for a frivolous filing, as per N.J.S.A. 18A:12-29(e).  The Department proposes the following:

· a new rule at subsection (a) to ensure that the Commission fulfills its statutory mandate to determine whether a complaint is frivolous “prior to the hearing”; and 
· an amendment to the language in subsection (b) to refer to N.J.A.C. 6A:28-1.6 for the procedure the Commission may undertake for those school officials who fail to pay the fine.



	Settlement (New)
	
	10.5
	This is a proposed new section with a proposed new rule regarding the settlement of complaints alleging solely a violation of the code of ethics for school board members.  Because of the Commission’s heightened responsibility with respect to those complaints alleging prohibited acts and in furtherance of its role as guardian of the public interest, the Department does not propose to allow for complainants and respondents to settle complaints with allegations of prohibited acts.

	Withdrawal (New)
	
	10.6
	This proposed new section includes proposed new rules regarding the withdrawal of complaints. The Department proposes the following

· a new rule at Subsection (a) setting forth the process for the withdrawal of complaints alleging solely a violation of the code of ethics for school board members;

· a new rule a subsection (b) setting forth the process for the withdrawal of complaints alleging prohibited acts. 

	Processing of complaints alleging solely prohibited acts (New)
	6.7 and 6.8
	10.7
	This is a proposed new section which includes proposed new rules to establish the procedure for processing complaints alleging solely prohibited acts.  The Department proposes the following:

· a new rule at subsection (a) establishing a process for the Commission or its designated staff to convene a conference, which may be an informal investigation into the allegations in the complaint;

· a new rule at subsection (b) establishing a standard for probable cause determinations;

· a new rule at paragraph (b)1 clarifying that, upon a finding of probable cause, the complainant is not a party to the matter when it is transmitted to the OAL; the attorney for the Commission prosecutes those allegations which the Commission has found probable cause to credit;

· a new rule at paragraph (c)2 clarifying that when the Commission finds probable cause to credit any of the allegations, the matter is transmitted to the OAL if the respondent does not admit the material facts or if the Commission otherwise determines that an OAL hearing is necessary; 

· a new rule at paragraph (c)1 clarifying that, should the respondent admit the material facts, the Commission may proceed to a determination as to a violation based on the respondent’s submissions;

· a new rule at subsection (d) requiring the Commission to dismiss complaints upon a finding of no probable cause and indicating that such a finding constitutes final agency action, similar to former N.J.A.C. 6A:28-6.7(e); and
· a new rule at subsection (e) clarifying that when the Commission finds probable cause to credit any of the allegations in the complaint, such a finding does not constitute final agency action.  

	Processing of complaints alleging solely a violation of the code of ethics for school board members(New)
	6.9  
	10.8
	This is a proposed new section with proposed new rules establishing the procedure for the processing of complaints alleging solely a violation of the code of ethics for school board members.  This procedure was previously set forth at former N.J.A.C. 6A:28-6.9. The Department proposes the following:

· a new rule at proposes subsection (a) to establish a definition for “decision” as that term is used in N.J.S.A. 18A:12-29(b);

· a amendment at subsection (b) requiring the Commission to make a “decision” regarding a complaint alleging a violation of the code of ethics for school board members within 90 days of receipt of such complaint;

· readoption of proposed subsection (c) containing language from former N.J.A.C. 6A:28-6.9(b) which sets forth that the complainant has the burden to prove factually a violation of the code of ethics for school board members; and
· amendments at subsection (d) containing language from former N.J.A.C. 6A:28-6.9(c) requiring hearings held before the Commission to be conducted in accordance with the Administrative Procedures Act and N.J.A.C. 1:1 and also new rules regarding pre and post-hearing submissions and oral motions to dismiss.


This proposed new section establishes the procedure for the processing of complaints alleging both prohibited acts and violations of the code of ethics for school board members, otherwise referred to as “combination complaints.”  Proposed subsection (a) provides that the Commission may convene a conference in accordance with N.J.A.C. 6A:28-10.7(a) in order to make a determination of probable cause.  Proposed subsection (b) provides that, when the Commission finds no probable cause to credit any of the allegations of prohibited acts, the Commission is then left with a complaint which alleges only violations of the code of ethics for school board members and may either retain the complaint for a hearing in accordance with N.J.A.C. 6A:28-10.8(d) or transmit it to the OAL However, proposed subsection (c) provides that, when the Commission finds probable cause to credit any of the allegations of prohibited acts, it shall proceed pursuant to N.J.A.C. 6A:28-10.7(b) through (e).  

	

	Adjournment of hearings (New)
	
	10.10
	The Department proposes this new section with new rules in order to establish a process for the adjournment of hearings.  The proposed new rules at subsection (a) allow parties to request an adjournment of a Commission hearing either through a written application or over the phone, and adjournments from a matter transmitted to the OAL must be made in accordance with N.J.A.C. 1:1.  Proposes subsections (b) through (f) establish basic procedures related to adjournments.

	School Ethics Commission determinations on complaints
	6.10(a)
	10.11
	This proposed new section sets forth the process for the Commission’s determinations on complaints.  It contains language from former N.J.A.C. 6A:28-6.10(a), which is amended to include the requirement for a written decision upon the completion of a hearing by the Commission or a summary decision by the Commission, as well as upon completion of a hearing before the OAL.  The Department proposes a new rule at subsection (b) which recognizes that a Commission’s dismissal of a complaint is a final agency action.

	Sanction (New)
	6.11
	10.12
	This is a new section that sets forth the process for the Commission’s recommendation to the Commissioner of a sanction pursuant to N.J.S.A. 18A:12-29(c) and contains language from former N.J.A.C. 6A:28-6.11, which the Department proposes to amend at subsection (a) to provide that the Commission may decline to issue a penalty for violations that it finds are de minimis.  The Department proposes an amendment at subsection (c) to reference proposed N.J.A.C. 6A:4 which establishes a procedure for how the Commissioner will review penalty recommendations issued by the Commission, in light of the Commissioner’s concurrent authority to also consider appeals from Commission determinations pursuant to P.L. 2008 c. XXX.  
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Re-adoption of Regulations with Amendments
	Section
	Current Citation in NJAC 6A:28
	Proposed Citation in NJAC 6A:28


	Description of Proposed Amendment(s), if any

	Appeals
	8
	11
	This recodified subchapter sets forth the process for appeal of decisions of the Commission.  The Department is proposing an amendment to reflect the provisions of P.L. 2008 c. XXX which removes the authority of the State Board of Education to hear appeals of determinations of the School Ethics Commission and provides that determinations of the Commission are appealable to the Commissioner.
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