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Tom Mahedy
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We began the meeting talking about the re-surfacing of the stream banks and re-capping
of the landfills: when those projects would get started and what they would entail. We
focused most of the conversation on the recapping of the landfills. The caps would most
likely be soil, not clay, but the DEP still wants to look at the soil sediment sampling and
surface water sampling again before those decisions are made. The Army's plan for the
soil capping is in response to the DEP's suggestion to do so. A foot of soil will be added
to eliminate direct contact with what is currently on the surface of the landfills. Tom
Mahedy, public member, expressed a concern over who would be responsible for the
maintenance of the new caps and also with any PCB's that could escape from the
landfills. If the soil cap is permeable, what will keep these contaminants from flowing from
the landfill into surrounding streams? It was concluded that this would not be a concern
because the Army has demonstrated on numerous occasions that PCBs are not
migrating from the landfill. Funding has just been approved for a Baseline Ecological
Evaluation and the Army will begin that project soon. The evaluation is based on three
criteria for each site: 1) the site and contaminant is identified. 2) a critical receptor is
identified (human, animal, etc.) and 3) whether or not there is a pathway to get to that
receptor. Shaw Environmental has been asked by the Army to do the work on this
project.

In regard to the trees that have grown in the landfill areas: When possible, the Army will
try to save these trees but in many cases the roots would not survive the capping, so they
will be removed. Planting meadow grasses will protect the new soil cap whereas growing
trees will bring up the soil. The committee was in agreement that they would like to see
as many trees saved as possible, and the Army agrees, but they also have to create a
cap that is stable and will last. Tom Mahedy, public member, asked about excavating the
landfills so they can be re-done with liners. Larry Quinn, from the DEP, stated that that
was not necessary. The contaminants are not mobile and haven't been for 30 - 50 years.
There has been ongoing groundwater testing and new surface water and sediment
testing is planned for the near future. Steve Young, from Matrix, also made comments
regarding the landfill covers. According to Steve, because of the proposed land use for
those areas, digging up the landfills was not needed and re-capping was more than
sufficient. Tom Mahedy, public member, expressed additional concerns about not lining
the landfills.



A hand-out (Exhibit A) was distributed and is attached regarding the Justice Department's
ability to uphold the EPA's authority to issue clean-up orders at the Department of
Defense sites. Steve Young did not think this would come into play at Fort Monmouth.

Another hand-out (Exhibit B) was distributed, written by Steven Lester, Science Director,
at the Center for Health, Environment and Justice. Tom Mahedy, public member, had
forwarded Mr. Lester some information on the environmental conditions at Fort
Monmouth so that he could critique the processes and procedures being used by the
Army. Diane Canterbury forwarded this review to Steve Young of Matrix and Steve
concluded that all items mentioned were previously reviewed by Matrix and were being
followed. Diane Canterbury talked to Steve Lester and he stated that he really didn't have
the background information from the Phase I Report to adequately review the material
that was provided to him.

Next we discussed the underground storage tanks. As was previously reported, the
Army asked that the underground storage tanks be considered for a no further action
status and the DEP rejected those requests. The next step would be to drain them and fill
them with soil and close the sites. Wanda Green stated that she was not able to discuss
with any certainty projects that have not received verification of funding.

Finally, we discussed a new direction for the Environmental Committee. Up until this
point, we have been reviewing the monitoring and clean up procedures of the various
sites that have been found to have contaminants of concern. Our new direction will be to
separately review the environmental acceptability of each parcel of property as we go
forward . Frank Cosentino, Diane Canterbury, and Laurie Cannon will discuss this and
have some talking points ready for the agenda of the next meeting. Any committee
members with ideas for our direction forward can send them to Laurie Cannon, the
FMERPA staff, or have them ready for our March meeting.

The next meeting is scheduled for March 3, 2009 at 3:00 pm.

Before closing the meeting, Tom Mahedy, public member, had a question about the flood
plain and whether or not FEMA has set new standards. He expressed concerns about
water flooding the landfills. He requested formal, written responses to his questions.
Frank Cosentino stated that we are happy to answer the public's questions at any
meeting at any time, but written responses are not required and it is not something we
are willing to take the time to do. He wanted to know if the public could submit written
comments on the proposal to cap the landfills and he was told that they were welcome to
do so. He asked again what would be in the new landfill caps and the answer was 8
inches of clean soil and 4 inches of top soil for a total of 12 inches. He also asked when
the information presented at the RAB Open House would be officially available to the
public. The answer was everything was available except for the Stream Bank
Stabilization Design and the Landfill Boundaries presentation which would be available
shortly.



Justice Department Upholds EPA Authority to Issue Cleanup Orders at
DOD Sites

InsideEPA.com, Dec. 4, 2008 -- The Justice Department is backing EPA's authority to
issue cleanup orders at Defense Department facilities -- a major defeat for DOD in its
long-fought campaign challenging the agency's authority and a decision likely to force
the military to clean up contaminated sites.

In the Dec. 1 letter to DOD, DOJ’s Office of Legal Counsel backs EPA on its authority to
issue “imminent and substantial endangerment” orders under the Resource Conservation
and Recovery Act (RCRA) and the Safe Drinking Water Act (SDWA) at four DOD
facilities that are listed on the Superfund National Priorities List (NPL).

The dispute between EPA and DOD had angered congressional Democrats who weighed
in on EPA's behalf and sought a Government Accountability Office investigation into
DOD’s refusal to follow the orders.

At issue are enforcement orders under RCRA and SDWA that EPA issued at four
military sites in response to a stalemate between the agency and DOD over what cleanup
requirements can be included in interagency cleanup agreements governing the sites.

Superfund law, known as the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA), mandates the accords, known as federal facility agreements
(FFAs), which lay out enforceable cleanup requirements at federal NPL sites. But an
escalating dispute over the accords led EPA to issue the orders in 2007 and 2008,
effectively mandating the military follow what EPA had sought to prescribe in the FFAs.

However, DOD argued that because the sites are listed on the NPL, they are governed by
the Superfund law and EPA did not have authority under the two environmental laws to
order the cleanups. DOD said EPA was wrong to issue the orders under laws other than
CERCLA, saying the appropriate mechanism would have been a CERCLA order, which
requires DOJ's concurrence before issuance. DOD then requested intervention from DOJ
to settle several legal questions.

But this infuriated House Democrats who argued that congressional intent allows EPA to
enforce RCRA authority against federal agencies in the same way it does against private
industry. They also argued against allowing DOJ to arbitrate the issue, and contended that
DOD is in violation of the orders. They pressed EPA to uphold the orders, regardless of
DOD’s position. In addition, the state of Maryland has threatened to sue the Army over
its refusal to comply with one of the orders in its state.

DOJ’s letter says EPA may issue a RCRA endangerment order “even if it would not have
done so had DOD executed an interagency agreement under [the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA)], provided that
EPA has established the legal basis for the order required by RCRA and SDWA.
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"We see no reason why EPA, in making an enforcement decision, may not take into
consideration whether DOD has entered into an interagency agreement with respect to the
facilities at issue,” Steven Bradbury, principal deputy assistant attorney general at DOJ’s
Office of Legal Counsel, writes in the letter.

DOJ narrowed the dispute down to four questions because DOD’s original request for
resolution contained several factual disputes that DOJ says it is not positioned to resolve.
In addition, DOJ said it issued its response to DOD’s request in “summary form” rather
than a formal opinion because of potential litigation that the state of Maryland may file
against DOD over one of the orders -- something that would draw DOJ into defending the
department -- and because DOJ does not believe a formal opinion is “warranted or
necessary.”

On a second question before it, DOJ found EPA can issue orders requiring broad, facility-
wide cleanups under RCRA and is not limited to enforcement measures abating a specific
threat.

“If implementation of a facility-wide clean up ‘may be necessary’ to provide such
protection, EPA appears to have the authority to order DOD to undertake such a clean
up,” DOJ says, citing case law.

On a third question, DOJ says EPA may demand that additional terms be included in
FFAs governing federal facility NPL sites. And finally, it found that such agreements can
require the federal agency to clean up property that was not originally identified under the
NPL listing and was transferred out of agency control.

On the provisions related to FFAs, DOJ found that while EPA “may demand” including
additional terms not listed under CERCLA in FFAs, the term interagency “‘agreement’
denotes a consensual undertaking,” and therefore DOD is not necessarily required to
agree to all extra-statutory measures that EPA demands.

“EPA nonetheless may require DOD to agree in the FFA to follow, ‘in the same manner
and to the same extent’ as they apply to private parties, any ‘guidelines, rules,
regulations, and criteria’ established by the [EPA] Administrator and made applicable to
non-federal facilities under CERLCA,” DOJ's letter continues.

DOJ’s statement on FFAs comes as the White House Office of Management and Budget
has yet to make any determinations on a related request from DOD to define the
parameters of an FFA. -- Suzanne Yohannan

December 4, 2008

Inside Washington Publishers
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