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The agency proposal follows:

SUMMARY

The Division of Developmental Disabilities (Division) is proposing to readopt with amendments, N.J.A.C. 10:41, Record Confidentiality and Access to Client and Agency Records.  This chapter shall expire on August 16, 2009. 
The Division provides services to approximately 40,519 individuals in New Jersey.  Services are provided in a variety of settings, such as group homes, supervised apartments, community care homes, developmental centers and private institutions.  Services are also provided to individuals living in their own home, including, but not limited to, supported employment, personal care attendants and respite.

Due to recommendations from the Governor’s in-house counsel, Office of the Attorney General and Division staff, it was decided that amendments would be proposed at the readoption of the current rules at N.J.A.C. 10:41.

The Division is proposing amendments to the chapter heading.  The proposed amended heading will be “Records Confidentiality and Access to Client, Division and Provider Records.”

There was confusion regarding agency and provider records throughout the current rules.  The definition of agency records encompassed records that related to the operation of a Division component or a provider agency under contract with the Division.  The current rules lead to confusion as to which records the rules applied to at the different subchapters.
The definition of “agency records” at N.J.A.C. 10:41-1.3 has been deleted and replaced with a new definition to reflect Division records and a new definition of “provider records” has also been added. 
Throughout the current rules the term “provider” was also stated as “provider agency” or “service provider”.  To avoid confusion, the proposed amendments will use the term “provider” throughout the chapter.
In the current rules, at N.J.A.C. 10:41-1.2, Scope, it states that “This chapter applies to all service components of the Division and all providers under contract with or regulated by the Division”.

The Division’s Office of Licensing was transferred out of the Division and was placed under the auspices of the Department of Human Services, effective January 9, 2006.  The Division no longer licenses providers under contract with the Division.

Language has been amended at N.J.A.C. 10:41-1.2 and throughout the rules, where needed, to state:  “This chapter applies to all service components of the Division and all providers under contract with the Division or licensed by the Department”.
The Division deleted the term “regulated” because the term was too broad.  The Division added the term “licensed” because the Department only licenses the providers.  The Division may propose rules in the future to regulate the providers outside of licensing and the use of this term will be confusing. 

The existing rules permit the Division to release records to law enforcement if the Division is served with a grand jury subpoena.  Per advice from the Attorney General’s Office this practice appears to be inconsistent with the N.J.S.A. 30:4-24.3, which does not have a grand jury exception.  The Attorney General’s Office regularly handles grand jury subpoenas served on the Division, and in each case, they advise the Prosecutor’s Office that they must obtain a court order for the release of Division records pursuant to N.J.S.A. 30:4-24-3.  Language pertaining to grand jury subpoenas has been deleted at N.J.A.C. 10:41-3.2(b), 5.2(a) and 5.3(b).

This chapter addresses the requirements to ensure the confidentiality of client records and access to client, Division and provider records.

Subchapter 1 contains the general provisions of the rule, including the purpose, scope and definitions of the terms to be used within the context of these rules.
At N.J.A.C. 10:41-1.3 the term Director has been replaced with Assistant Commissioner, who oversees the operations of the Division and “Assistant Commissioner” is added as a defined term.  The term shall appear throughout the chapter where the reference is mentioned.
Additional language has been added to the definition of “protected health information”.  The Division added language to reflect that protected health information also applies to other individuals including families and/or legal guardian in addition to individuals served by the Division.
Subchapter 2 contains the Division’s policy on the confidentiality of records of individuals in its care and includes certain provisions of N.J.S.A.  47:1A-1 et seq., the Open Public Records Act, as it relates to client, Division and provider records.

At N.J.A.C. 10:41-2.1(a), to be consistent, the Division listed the cites of various State and Federal laws after the titles, rather then before the titles.  

At N.J.A.C. 10:41-2.1(g), the Division added language to emphasize that all records specific to individuals served by the Division that are generated  or obtained by a provider under contract with the Division or licensed by the Department belong to the Division or Department and shall not be released except by the Division or Department.
Subchapter 3 identifies the types of records maintained by the Division, distinguishes which records are public and which are confidential and describes how these records may be released.  At N.J.A.C. 10:41-3.1(b)5, additional service plans have been added that the Division recognizes as confidential and are not considered public information.  The plans added are Essential Lifestyle Plan (ELP), Self-Determination Plan (SDP) and Individual Services Plan (ISP).  As the Division continues to move forward with a systems change that involves a more self-directed approach, different plans have been developed to meet an individual’s need to self-direction.  These plans come under the umbrella of the individual habilitation plan, which is required by statute to remain confidential and shall not be disclosed without proper authorization.
At N.J.A.C. 10:41-3.2(b)7.,  the cross-reference to N.J.A.C. 10:41-2.1(d) has been deleted because paragraph (b)7 pertains to all records protected by law, not just those listed in N.J.A.C. 10:41-2.1.
At N.J.A.C. 10:41-3.3(d), the word “considered” has been deleted to reflect that all audiotapes and videotapes of individuals shall be confidential and not subject to public disclosure.

Subchapter 4 contains the safeguarding standards for the confidentiality of client and agency records.  This subchapter addresses the Federal requirements for specific authorization for the disclosure of HIV/AIDS and drug and alcohol information.  Additionally, this subchapter provides the requirements for redaction of information as required by Federal and State statute.  This subchapter includes the provision contained in all Division contracts with providers who are licensed by the Department, that the provider client record is a part of the Division’s client record.

At N.J.A.C. 10:41-4.1(a), language has been added regarding agencies under contract with the Division but licensed by the Department.  At N.J.A.C. 10:41-4.1(g), reference to the New Jersey Advocacy and Protection, Inc. has been deleted since the name of the agency has recently been changed to Disability Rights New Jersey (DRNJ).  The Division has added language that release of records shall also be permitted to the Department of the Public Advocate.
At N.J.A.C. 10:41-4.1(j), language has been added to reflect that the Administrative Practice Office is now called the Legal and Administrative Practice Office.  The name has been changed since an attorney was hired to oversee legal issues facing the Division.  This language shall be added throughout the rest of the rules.

At N.J.A.C. 10:41-4.2(a) (b) (c), language was added regarding the providers licensed by the Department and at subsection (a) the Division again emphasized that the client records generated or obtained by the provider belong to the Division and shall not be released except by the Division.  At N.J.A.C. 10:41-4.2(c) language has been added that the client records in the provider’s possession shall be forwarded to the Regional Assistant Director to be released to the requester.

Subchapter 5 contains provisions for the access and release of records in accordance with Federal and State statute and regulations.  This subchapter also provides guidelines for the release of records of deceased individuals.

At N.J.A.C. 10:41-5.2(d)8, the Division added language that auditors from the Department or any agency authorized by law shall have access to client, Division and provider records  in the course of conducting an investigation, inspection for licensure or audit.

At N.J.A.C. 10:41-5.3(a), the Division added language regarding the release of records.  Staff of the Division and providers under contract with the Division or licensed by the Department have been advised that if they receive a subpoena or judicial order for records the recipient shall forward the judicial order or subpoena immediately to the Legal and Administrative Practice Office as a subpoena itself not court ordered is not sufficient to release client records.
At N.J.A.C. 10:41-5.3(b), the Division reworded the language to reflect that client records may not be released in response to a subpoena issued by an attorney.  Language has been added that provider records can be released pursuant to a subpoena but the recipient should immediately contact the Legal and Administrative Practice Office before releasing any records.

At N.J.A.C. 10:41-5.3(c) regarding release of records to law enforcement, per a recommendation from the Attorney General’s Office, language has been added at the end of the sentence to state “or the Commissioner determines that the law enforcement action is consistent with the operation of the Department or the Division.”
At N.J.A.C. 10:41-5.4(c), the Division added language regarding the release of records of deceased individuals who received services from the Division.  The Division is still obligated to protect client information even when individuals are deceased.  If someone other than the next of kin, who would be on record, requests records, the Division shall request proof of identity and degree of relationship with the deceased individual.

At N.J.A.C. 10:41-5.4(d), the name of New Jersey Protection and Advocacy, Inc., has been changed to Disability Rights New Jersey.  The Division has added language that the Department of the Public Advocate would have the same access to records as Disability Rights New Jersey.
At N.J.A.C. 10:41-5.5, new language has been added to records created or held by other entities to include the Special Response Unit (SRU) and Developmental Disabilities Licensing Unit (DDL) who are now under the auspices of the Department.

As the Division has provided a 60-day comment period on this notice of proposal, this notice is excepted from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5.
SOCIAL IMPACT
The provisions of the rules proposed for readoption with amendments are intended to protect individuals and legal guardians and/or family members from improper disclosure of information that relates to their health, safety, welfare or habilitative goals and to conform with the protections provided under the Federal Privacy Rule, 45 CFR Parts 160 and 164, the Health Insurance Accountability and Portability Act of 1996 (HIPAA) and N.J.S.A. 30:4-24.3.
The rules proposed for readoption with amendments provide guidelines for staff of the Division and providers under contract with the Division or licensed by the Department as to the records that are not considered confidential and would be releasable to the public, in accordance with N.J.S.A. 47:1A-1 et seq.

The Division currently serves approximately 40,519 individuals and contracts with 2,047 service providers, many of which are licensed by the Department.  There has been uncertainty as to what records should be released.  The rules proposed for readoption with amendments shall benefit all affected parties by providing clear definitions and specific requirements for release of records.
ECONOMIC IMPACT

The rules proposed for readoption with amendments requires that individuals requesting copies of client, Division or provider records pay for the duplication of the records.  This requirement is necessary since staff time and duplication costs to the Division or provider can be considerable.  There is no anticipated economic impact on clients or their families and/or legal guardians beyond the costs of duplication.  Fees paid to the Division shall be returned to the General Fund of the Department of the Treasury.

FEDERAL STANDARDS STATEMENT
The rules proposed for readoption with amendments are consistent with the Federal Health Insurance Portability and Accountability Act of 1996, P.L. 104-191 (HIPAA) 45 C.F.R. Parts 160 and 164 and the Federal Developmental Disabilities Assistance and Bill of Rights Act of 2000, 42 U.S.C. §§ 15001 et seq., as they relate to access to and disclosure of protected health information.  The rules do not impose any greater requirements that those imposed by Federal statues and regulations.
JOB IMPACT

The rules proposed for readoption with amendments would neither generate nor cause the loss of any jobs.

AGRICULTURE INDUSTRY STATEMENT

The rules proposed for readoption with amendments would have no impact on agriculture in the State of New Jersey.

REGULATORY FLEXIBILITY ANALYSIS

The rules proposed for readoption with amendments do not impose any new reporting or record keeping requirements on the approximately 2,200 providers, some of which may be classified as small businesses, pursuant to N.J.S.A. 52:14B-16 et. seq., the Regulatory Flexibility Act.
All providers under contract with the Division shall:

· Secure records of individuals in their care against access, loss defacement, use and copying by unauthorized persons;
· Maintain a list of individuals who have access to client records;

· Obtain written authorization from the individual or legal guardian before photographing, audio and videotaping if to be used for display or public dissemination;

· Not release any client records even if authorized by the individual or legal guardian.  The request for client records shall be referred to the Office of the Regional Assistant Director in the Division; and

· Not redact any information from the client record.
No capital cost or specialized services will be required to comply with the provisions of the proposed readoption with amendments.  No distinction can, therefore, be made based upon the size of the business.  Notwithstanding the impact of the proposed readoption with amendments may have upon business and small business in particular, the proposed readoption with amendments do no provide any regulatory flexibility for purposes of compliance.  The Division believes these requirements to be reasonable and appropriate and does not believe it is reasonable to reduce any of the requirements based on the size of the business.

Because of the overriding concern for the welfare, safety and health of clients and their families, the Department shall not exempt any small businesses from compliance with the proposed readoption with amendments.
SMART GROWTH IMPACT

The Division anticipates that the rules proposed for readoption with amendments shall have no impact on smart growth in New Jersey or in the implementation of the New Jersey Development and Redevelopment Plan.

HOUSING AFFORDABILITY IMPACT

The rules proposed for readoption with amendments shall have an insignificant impact on affordable housing in New Jersey and there is an extreme unlikelihood that the rules would evoke a change in the average costs associated with housing because the rules address the requirements to ensure the confidentiality of client records and access to client, Division and provider records.

SMART GROWTH DEVELOPMENT IMPACT

The rule proposed for readoption with amendments shall have an insignificant impact on smart growth and there is an extreme unlikelihood that the rules would evoke a change in housing production in Planning Areas 1 or 2 or within designated centers under the State Development and Redevelopment Plan in New Jersey because the rules address the requirements to ensure the confidentiality of client records and access to client, Division and provider records.
Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 10:41.
Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):

CHAPTER 41

Records Confidentiality and Access to Client, Division and [Agency] Provider Records
SUBCHAPTER 1.  GENERAL PROVISIONS

10:41-1.1
Purpose

The purpose of this chapter is to provide a uniform approach to records management that safeguards the confidentiality of client [records], Division and [agency] provider records [maintained by the Division].
10:41-1.2
Scope

This chapter applies to all service components of the Division and all providers under contract with the Division or [regulated] licensed by the [Division] Department.

10:41-1.3
Definitions

The words and terms in this chapter have the following meanings, unless the context clearly indicates otherwise.

["Agency records" means the organized compilation of documents, including electronic documents that relate to the operation of a Division component or a provider agency under contract with or regulated by the Division.]
“Assistant Commissioner” means the Assistant Commissioner of the Division of Developmental Disabilities.
. . .
 “Division circulars” means [a] sequentially numbered series of documents issued by the [Director] Assistant Commissioner, Division of Developmental Disabilities, to promulgate operational policies, standards and key procedures of the Division.  The circulars convey policies that have broad applicability to major components of the Division and may have applicability to provider agencies under contract with the Division or [regulated] licensed by the [Division] Department.  The [Director] Assistant Commissioner may, however, limit the scope of a circular to a single component.

“Division records” means the organized compilation of documents, including electronic documents that relate to the operation of a Division component.
“Individual” means a person who is receiving or has applied for services from the Division.  For the purpose of this chapter, this term also applies to those persons who are not eligible for services from the Division but reside in facilities [regulated] licensed by the [Division] Department.

. . .

“Protected health information” (PHI) means any information, including demographic information, whether oral or recorded in any form or medium, that is created or received by the Division and relates to the past, present[,] or future physical or mental health or condition of an individual served by the Division, and identifies the individual, or the information can be used to identify the individual.  PHI also means individually identifiable health information that is of individuals served, as well as any other individual, including family and/or legal guardian created or received by the Division that is transmitted or maintained by the Division. 
“Provider” means a person, agency or business that is under contract with the Division or [regulated] licensed by the [Division] Department.

“Provider records” means the organized compilation of documents, including electronic documents that relate to the operation of a provider under contract with the Division or licensed by the Department.
. . .

 “Transfer” means movement of an individual or record from one Division component or [service] provider to another.

SUBCHAPTER 2.  DIVISION POLICY ON CONFIDENTIALITY OF RECORDS

10:41-2.1 Division Policy on Confidentiality of Records

(a) The Division recognizes its responsibility to protect the confidentiality of the records of individuals in its care.  Therefore, all client records, as defined in N.J.A.C. 10:41-1.3, shall be kept confidential in accordance with N.J.S.A. 30:4-24.3, which mandates that all certificates, applications, records and reports that directly or indirectly identify an individual currently or formerly receiving services from the Division be kept confidential and are not subject to public disclosure.   In addition, the requirements of this chapter conform with the Federal Privacy Rule of the Health Insurance Portability and Accountability Act of 1996 (HIPAA), 45 [CFR] CFR Parts 160 and 164, as it applies to the release of and access to protected health information; [N.J.S.A. 30:6D-1 et seq.,] Developmentally Disabled Rights Act, N.J.S.A. 30:6D-1 et seq.; [42 CFR Part 2,] Confidentiality of Alcohol and Drug Abuse Patient Records, 42 CFR Part 2; [34 C.F.R. 361.38] Vocational Rehabilitation, Protection, Use and Release of Patient Information, 34 CFR 361.38; and the Federal Fair Housing Amendments Act of 1988, 42 U.S.C.[§§]3601 et seq.

(b)
(No change.)
(c) The release [Release] of Division [agency] records, as defined in N.J.A.C. 10:41-1.3, shall be in accordance with N.J.S.A 47:1A-1 et seq, the Open Public Records Act, and this chapter.  All such records shall be redacted in accordance with N.J.A.C. 10:41-4.4.

(d) - (f)
(No change.)

(g)
Where an individual is placed with a provider under contract with the Division or [regulated] licensed by the [Division] Department, all records specific to that individual, whether generated or obtained by the provider, [shall be the Division's client record] belong to the Division and/or Department and shall not be released except by the Division and/or Department.

SUBCHAPTER 3.  CLIENT AND AGENCY RECORDS
10:41-3.1
Client record
(a) (No change.)

(b) Except as indicated in (a) above, the information in the client record is not public information.  The client record is specific to one individual and includes, but is not limited to, the following records:

1. - 4.  (No change.)
5.
Individual Habilitation Plan (IHP), Individualized Family Service Plan (IFSP), [and] Individual Education Plan (IEP), Essential Lifestyle Plan (ELP), Self-Determination Plan (SDP) and Individual Service Plan (ISP);
6. - 10.  (No change.)
10:41-3.2 Public and non-public Division and provider [agency] records

(a) The following [agency] Division and provider records are considered public when the documents are final.  Redaction of information, as defined in N.J.A.C. 10:41-4.3, must occur before release of these records.  [Agency] Division and provider records that are public include:


1. – 2.  (No change.)
3.
Reports that monitor or evaluate the operations of the Division or of [agencies] providers under contract with the Division or licensed by the Department, including, but not limited to, accreditation reports;

4. 
(No change.)

5.
Provider [agency] policies and procedures that are required by State regulation and/or Division policy[,] and are not specific to any individual;

6. – 8.
(No change.)
9.  
Division procedures[,] including, but not limited to, Division Circulars, institutional and [agency] provider procedures.
(b) The following [agency] Division and provider records are not public and can only be released upon judicial order [or Grand Jury Subpoena].  These [agency] Division and provider records include:


1. - 3.  (No change.)

4.
Addresses of community residences licensed [or regulated] by the [Division] Department;

5. – 6.
(No change.)

7.
Records that are otherwise protected by law [as indicated in N.J.A.C. 10:41-2.1(d)].

10:41-3.3
Photographing, audio and video taping of individuals

(a) - (c)  (No change.)

(d)
All audiotapes and videotapes of individuals shall be [considered] confidential and not subject to public disclosure.

SUBCHAPTER 4.  CONFIDENTIALITY OF RECORDS

10:41-4.1   Safeguarding records
(a) All [service] providers, including those under contract with the Division or licensed by the Department, shall secure records of individuals in their care against access, loss, defacement, use and copying by unauthorized persons.

(b) - (e)  (No change.)

(f)
Retention and destruction of client, provider and [agency] Division records shall be in accordance with the State of New Jersey, Division of Archives and Records Management records retention schedule and the Federal HIPAA privacy rule, 45 [C.F.R.] CFR Parts 160 and 164.  
(g)
Records shall be released to entities outside the Department of Human Services, such as the Centers for Medicare and Medicaid Services, New Jersey Department of Health and Senior Services, [New Jersey Protection and Advocacy, Inc.]  Disability Rights New Jersey and the Department of the Public Advocate, if authorized by the Department to monitor the quality of services offered to the individual or as otherwise authorized by law.  The persons identified in this subsection shall agree in writing to safeguard the confidentiality of records.

(h) - (i)
  (No change.)
(j)
Any questions concerning access to records shall be referred to the Division's Legal and Administrative Practice [Officer] Office.
10:41-4.2
Records held by [agencies] providers under contract with the Division or [regulated] licensed by the [Division] Department
(a)
Where an individual is placed with a provider under contract with the Division or [regulated] licensed by the [Division] Department, all records specific to that individual, whether generated or obtained by the provider, [shall be the Division's client record] belong to the Division and shall not be released except by the Division.  

(b)
Providers under contract with the Division or [regulated] licensed by the [Division] Department, [who] that violate confidentiality, shall be subject to corrective action and/or sanctions by the Division and as prescribed by 45 [C.F.R.] CFR Parts 160 and 164.  

(c)
Requests for copies of client records received by a provider under contract with the Division or [regulated] licensed by the [Division] Department [will] shall be referred to the Regional Assistant Director.  The provider shall forward the records to the Regional Assistant Director.  The Division shall be responsible for forwarding the records to the requester.

(d) - (e)  (No change.)
(f)
When an individual is discharged from Division services or is deceased, all client records shall be returned to the Division.  A provider [agency] may keep a discharge summary with an outline of the time the individual was with the [agency] provider and general services provided.

(g)
Records created by a provider [agency] that are required to be created by statute or rule are considered Division records.  These records will be provided to the Division upon request.

10:41-4.3
Redaction of records
(a)
(No change.)
(b)
In accordance with N.J.S.A. 30:4-24.3, 42 U.S.C. [§§] §§ 3601 et seq., and 45 [C.F.R.] CFR Parts 160 and 164, addresses of community residences are confidential.  Therefore, the address of any community residence must be redacted from [agency] Division and provider records before the records are disclosed.
SUBCHAPTER 5.  ACCESS AND RELEASE OF RECORDS

10:41-5.1
Access to client record
(a) - (b)  (No change.)
(c)
A staff person must be present, at all times, during the inspection of a client [record] or [agency] Division record.  Staff knowledgeable about the contents of the record shall offer assistance in reviewing the record[,] and provide assistance, if requested.


10:41-5.2
Release of client records

(a)
All elements of the client record shall be kept confidential and be released only upon receipt of a valid, written authorization or upon [grand jury subpoena or] judicial order.
(b) – (c)  (No change.)

(d)
Client records may be released without authorization if the request meets one of the exceptions set forth below:


1. - 7.  (No change.)
8.
Investigators, [or] inspectors or auditors from the Department or any agency authorized by law shall have access to client, [and agency] Division and provider records in the course of conducting an investigation [or] inspection for licensure or audit; or
9. 
(No change.)
10:41-5.3 Court orders and subpoenas

(a) If a valid written authorization is not provided, then a judicial order is required for the release of client records.  [A subpoena is not sufficient to release a client record.]  If staff of the Division or a provider receives a court ordered subpoena, the recipient [of the subpoena] shall immediately contact the Division’s Legal and Administrative Practice Office.

(b) Client [and agency] records may not be released in response to a subpoena issued by [a Grand Jury] an attorney.  [Such records will be limited to the subject of the Grand Jury investigation.]  If staff of the Division or a provider receive a subpoena, the recipient shall immediately contact the Division’s Legal and Administrative Practice Office.

(c)
The Division may release client, [and] agency] Division and provider records to law enforcement officials when the Division initiates law enforcement action. 
10:41-5.4
Records of deceased individuals 

(a) - (b)  (No change.)
(c) If someone other than the next of kin requests the records, a release shall be obtained from the next of kin prior to the release of the records.  The Division shall request proof of the identity and degree of the relationship with the deceased individual.
(d) Records shall be provided to [New Jersey Protection and Advocacy, Inc.] Disability Rights New Jersey in accordance with 42 U.S.C. [§] §15043 and the Department of the Public Advocate.
10:41-5.5
Records created or held by other entities

(a) - (b)  (No change.)

(c)
In the instance of the Special Response Unit (SRU), within the Department, reports of investigations involving individuals served by the Division, the requests for copies of these reports shall be referred to SRU.
(d)
In the instance of the Developmental Disabilities Licensing Unit (DDL), within the Department, reports of licensing investigations involving individuals served by the  Division, the requests for copies of these reports shall be referred to DDL.

7
28

