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January 11, 1956
Mgr. RoBert L. FINLEY
Deputy State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-1

DEeArR MR, FINLEY:

You seek our opinion as to whether the proceeds from the sale of the Camden
Armory which have been remitted to the State Treasurer shall be retained by him
in a separate account, or may be transferred to the General Treasury Account, and
if a separate account must be maintained, whether the funds may be properly invested.

Chapter 32 of the Laws of 1955 authorized the Department of Defense to dispose
of surplus or unsuitable buildings and grounds, and agreeably thereto the Camden
Armory was sold to the City of Camden.

Section 2 of the Act provides:

“The proceeds of any sale made pursuant to this act shall be remitted
to the State Treasurer and by him held for application to the purchase price
of further sites or grounds or the cost of construction of new buildings for
the use of the State military or naval services.”

The statute is clear that the remitted proceeds shall be held by the State Treas-
urer for a specific purpose, to wit, to be applied to the purchase price of further sites
or grounds or the cost of construction of new buildings for the use of the State
military or naval services. This prevents the deposit of the Camden Armory proceeds
in the merged General Treasury Account.

Concerning the investment of the fund, Revised Statutes 52:18-25.1 provides:

“In any case in which the State Treasurer holds moneys of the State
under a requirement that said moneys be held for a particular time or be
held for a particular use, he may invest such moneys in bonds or notes of
the United States until such particular time has arrived or until such time
as said moneys are required to be applied to the particular use.” (P.L. 1944,
c. 148, p. 417, § 1)

The 1944 restriction placed upon the State Treasurer by Chapter 148, P.L. 1944
supra, as to the type of investments he might make with moneys held for a “particular
time,” or for a “particular use”, was removed by the provisions of N.J.S.A. 52:18A-86
as amended. This statute transferred the functions, powers and duties relating to
the investment of such moneys from the State Treasurer to the Director of the
Division of Investment, Department of the Treasury, to be exercised subject to the
provisions and provisos therein contained.

N.J.S.A. 52:18A-89, as amended, authorizes the Director of the Division of
(1)
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Investment to invest said moneys in such securities and other evidences of indebtdness
as are detailed in the Act.

Very truly yours,

Grover C. RicumAN, Jr.
Attorney General

By: JosErH LANIGAN
JL:MG Deputy Atiorney General

January 23, 1956
Mr. WiLLiaM F. Drrrig, Superintendent
Disability Insurance Service
20 West Front Street
Trenton 10, New Jersey

MEMORANDUM OPINION—P-2
DeArR MRr. DITTIG:

You have requested an opinion in regard to the application of a decision of the
New Jersey Supreme Court in the case of Deaney v. The Linen Thread Company,
Inc., 19 N. J. 578, decided on November 7, 1955, affirming a decision of the Board
of Review of the Division of Employment Security, dated April 18, 1955 and mailed
on May 9, 1955 on other claimants who are requesting reimbursement for the
amounts deducted from their temporary disability benefits equivalent to the amount
that they received concurrently under the Federal Social Security Law.

In the case of Khanan Chodorowsky (Charles Chodorow), S.S. No. 151-18-8438,
you have requested a decision where the claimant became sick on April 30, 1953
and received benefits for the period May 8, 1953 to November 5, 1953, inclusive,
and his benefits for the last twenty-two weeks of this period were reduced by $18.62
per week because he received social security benefits for the same weeks. You
have stated that he made no appeal until November 10, 1955.

In the case of Antonio Cucci, S.S. No. 149-10-8651, disability payments were re-
duced for the compensable weeks from February 3, 1955 through May 4, 1955 because
he became entitled to social security payments for this period of time. Mr. Cucci’s
first request for restoration of the deductions was incorporated in a letter dated
November 9, 1955.

N.J.S.A. 43:21-30 provided expressly for the reduction of benefits in the amount
of any primary insurance benefits being paid to the claimant as federal old age in-
surance benefits.

An amendment, P.L. 1952, c. 190, effective July 1, 1952, provided as follows:

“ % & % Disability benefits otherwise required hereunder shall be reduced
by the amount paid concurrently under any governmental or private retire-
ment, pension or permanent disability benefit or allowance program to which
his most recent employer contributed on his behalf.”

The administrative ruling of the Disability Insurance Service in regard to the
1952 amendment was that the amendment did not change the prior Act in regard to
the deduction of the amount of benefits received under the Federal Social Security
Act from benefits received under the Temporary Disability Benefits Law.

ATTORNEY GENERAL 3

In a decision dated April 18, 1955 and mailed on May 9, 1955, Deaney v. The
Linen Thread Co. Inc., BR-DS 426-C, the Board of Review of the Division of Em-
ployment Security held that the payments received under the Federal Social Security
Act were not deductible from temporary disability benefits.

The Supreme Court of New Jersey in Deaney v. The Linen Thread Co. Inc., 19
N. J. 578, decided on November 7, 1955, affirmed the decision of the Board of Review.

The functions of the Board of Review of the Division of Employment Security
are quasi-judicial. Carbone v. Atlantic Yachting Co., 14 N.J. Super. 269 (App. Div.
1951) ; Adolph v. Elastic Stop Nut Corp., America, 18 N.J. Super. 543 (App. Div.
1952) ; Borgia v. Board of Review, 21 N.J. Super. 462 (App. Div. 1952); Krauss
v. A. & M. Karagheusian, Inc., 24 N.J. Super. 277, (App. Div. 1953). The term
quasi-judicial is used to describe governmental officers, boards and agencies which,
while not a part of the judiciary, nevertheless perform functions of a judicial character.
Adolph v. Elastic Stop Nut Corp., America, supra.

A decision of the Board of Review controls a prior inconsistent ruling of the
agency. See Henry A. Dreer, Inc. v. Unemployment Compensation Comumnission, 127
N.J.L. 149 (Sup. Ct. 1941).

After the receipt of the Board of Review decision in the Deaney case on May 9,
1955, the Disability Insurance Service ceased to deduct from their payments the
amounts received concurrently by the claimants from federal social security.

A regulation of an administrative agency out of harmony with a statute is mere
nullity. Since the original rule.could not be applied, the amended regulation becomes
the primary and controlling rule. Neither an amended regulation nor a judicial
determination stating that a prior administrative ruling was incorrect are retroactive
in operation. Cf. Manhattan General E. Co. v. Comnnissioner of Int. Rev., 297 U.S.
129, 56 S. Ct. 397 (1936).

A change in an authoritative rule of law resulting from a decision in an inde-
pendent case announced subsequent to a judgment previously entered, neither demon-
strates -an error of law apparent upon the face of the judgment, nor constitutes new
matter in pais, justifying a review of the judgment. John Stmmons Co. v. Grier
Bros., Co., 258 U.S. 82, 42 S. Ct. 196 (1922) ; Miller v. McCutcheon, 117 N.J.E. 123
(E & A 1934); Lockwood v. Walsh, 137 N.J.E. 445 (Prerog Ct. 1946). But see
In re O’Mara, 106 N.J.E. 311 (Prerog. Ct. 1930). The same rule should be applied
to the decisions of a quasi-judicial administrative agency.

Since neither the opinion of the Board of Review nor of the Supreme Court are
retroactive, the question then arises as to the effective date of the decisions as a pre-
cedent.

R.S. 43:21-6(h), as amended, provides:

“Any decision of the board of review shall become final as to any party
upon the mailing of a copy thereof to such party or to his attorney, * * *”
(Italics added).

R.R. 1:3-1 provides:

“Where an appeal is permitted, it shall be taken to the appropriate
appellate court within the following periods of time after the entry of the
judgment, order or determination appealed from:

“(b) 45 days-final judgments of all courts except municipal courts;
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judgments nisi in matrimonial matters; and final state agency decisions or
actions, except here the time shall run from the date of the service of the
decision’ of the agency or of notice of the action taken, as the case may be.”
(Italics added).

The operative date of the decision would appear to be the date of notification
and mailing, May 9, 1955.

The provision of the Temporary Disability Benefits Law providing for review,
R.S. 43:21-50(b), as amended, states:

“Individuals claiming benefits under the State Plan shall be entitled
to review hearing and determination as provided in unemployment compen-
sation cases.”

The provision of the Unemployment Compensation Act governing appeals is
R.S. 43:21-6(b) (1) (C), as amended, which provides:

“Any claimant or any interested entity or person may file an appeal from
any determination * * * within five calendar days aiter the delivery of
notification, or within seven calendar days after the mailing of notification,
of such determination. Usnless such an appeal is filed such determination shall
be finel and benefits shall be paid or denied in accordance therewith. * * *”
(Italics added).

.“It is sound jurisprudence and public policy as well that there should be finality
to judgments of courts of competent jurisdiction which parties let go unchallenged,
by failing to exercise their right of appeal.” Miller v. McCutcheon, supra, at p. 130.

Our opinion is that the appeals of Khanan Chodorowsky (Charles Chodorow)
and Antonio Cucci were not timely and additional payments under the Temporary
Disability Benefits Law should be denied to them.

Very truly yours,

Grover C. RicHMAN, Jr.
Attorney General

By: Ropert E. FREDERICK
Deputy Attorney General

JANUARY 23, 1956
Mgr. Grorce M. BORDEN, Secretary

Public Employees’ Retirciment System
48 West State Street
Trenton, New Jersey

MEMORANDUM OPINION—P-3

Dear MR, BORDEN :

'You have asked our opinion to whether a member of the Public Employees’
Retirement System who was granted a six months leave of absence from his position
as Senior Clerk in the Division of Employment Security on December 1, 1955 in
order to assume temporary duties as Economist with the Department of Conservation
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and Economic Development must continue to make contributions to the Public Em-
ployees’ Retirement System during the time he served temporarily with the Depart-
ment of Conservation and Economic Development. We understand that the member
in question has requested that he be allowed to discontinue contributions during the
period for which he is on leave of absence and holding a temporary position with the
Department of Conservation and Economic Development.

N.J.S.A. 43:15A-39 provides as follows:

“ . In computing the service or in computing final compensation, no
time during which a member was absent on leave without pay shall be credited,
unless such leave of absence was for 3 months or less, or unless the service
rendered to an employer other than the State or a political subdivision thereof
was allowed for retirement purposes by the provisions of any law of this
State. Any such member shall be required to contribute, either in a lump
sum or by installment payments, an amount calculated, in accordance with
the rules and regulations of the board of trustees, to cover the contributions
he would have paid for any service or compensation credited for the period
of such official leave of absence without pay, unless the service rendered to
an employer other than the State or a political subdivision thereof was
allowed for retirement purposes by the provisions of any law of this State.”

The above quoted section indicates that a member who is “absent on leave with-
out pay” is not obliged to continue to contribute to the Public Employees’ Retirement
System during the period of such leave of absence. However, it is our opinion that
it does not apply to the case under consideration. N.J.S.A. 43:15A-39 contemplates
a situation in which a member of the Public Employees’ Retirement System actually
discontinues his public employment and forfeits his public remuneration. It does not
encompass a situation, such as the one under consideration, in which a member of
the Public Employees’ Retirement System is granted a so-called “leave of absence”
from one department of the State so that he may be free to assume temporary duties
with another department of the State.

It might be argued that the member in question is not obligated to continue his
contributions to the Public Employees’ Retirement System because N.J.5.A. 43 115A-7b
limits membership in the Public Employees’ Retirement System to “permanent em-
ployees”, and because N.J.S.A. 43:15A-11 provides that a person in temporary
employment by the State whose temporary employment results in permanent employ-
ment “shall be permitted to make contributions covering this temporary service in
accordance with the rules and regulations of the board of trustees and receive the
same annuity and pension credits as if he had been a member during the temporary
service.” However, rather than being regarded as a temporary employee of the
Department of Conservation and Economic Development, the member in question
must be regarded as a permanent State employee inasmuch as he has previously
been employed by the State in the Division of Employment Security, is now employed
by the State in the Department of Conservation and Economic Development, and will
continue employment by the State in the Division of Employment Security at such

time as his duties with the Department of Conservation and Economic Development

may be terminated.

As such a permanent State employee, this person’s continued membership in the
Public Employees’ Retirement System is required by N.J.S.A. 43:15A-7, which de-
fines' the membership of the Public Employees’ Retirement System. Consequently,
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deductions from his salary by way of contributions to the Public Employees’ Retire-
ment System are required by N.J.S.A. 43:15A-25, which provides that “Every
employee to- whom this act applies shall be deemed to consent and agree to any
deduction from his compensation required by this act and to all other provisions of
this act.”

Very truly yours,

Grover C. RicamaN, Jr.
Attorney General

By: CHARLES S. JOELSON
Deputy Attorney General
csj ;b

JaNuary 23, 1956
MR. GeorGe M. BORDEN, Secretary
Public Employees’ Retirement System of New Jersey
48 West State Street
Trenton 25, New Jersey

MEMORANDUM OPINION—P-4

Dear MR, BORDEN :

You have asked our opinion as to whether a person receiving retirement benefits
from the Public Employees’ Retirement System would be eligible to hold the position
of Councilman of the Borough-of Oceanport if he fills such a position by virtue of
appointment by the Mayor and Council to fill an existing vacancy rather than by
actual election. :

R.S. 43:3-1, as amended, provides as follows:

“Any person who is receiving or who shall be entitled to receive any
pension or subsidy from this or any other State or any county, municipality
or school district of this or any other State, shall be ineligible to hold any
public position or employment other than elective in the State or in any
county, municipality or school district, unless he shall have previously noti-
fied and authorized the proper authorities of said State, county, municipality
or school district, from which he is receiving or entitled to receive the
pension that, for the duration of the term of office of his public position or
employment he elects to receive (1) his pension or (2) the salary or com-
pensation allotted to his office or employment. Nothing in this chapter
shall be construed to affect any pension status or the renewal of payments
of the pension after the expiration of such term of office except that such
person shall not accept both such pension or subsidy and salary or compen-
sation for the time he held such position or employment.”

In the case under consideration, the pensioner’s position as Councilman would'
be based upon N.J.S.A. 40:87-13, as amended by Chapter 19, P.L. 1955. This statute
provides that “all vacancies occurring in any elective office . . . shall be filled by
appointment until January first . . . following the next annual election and until the
election and qualification of a successor.” Since the position of Councilman is an
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elective office, it is our opinion that a person receiving benefits from the Public
Employees’ Retirement System would be eligible to hold such position since R.S.
43:3-1, as amended, specifically exempts elective office from the disability from
holding public office which it establishes for a person receiving a public pension.

Very truly yours,

Grover C. RICHMAN, JR.
Attorney General

By: CHARLES S. JOELSON
Deputy Attorney General

csj b

JaNuary 26, 1956
HonNoRABLE JosePH E. MCLEAN
Commissioner, Department of Conservation
and Econowmic Development
State House Annex
Trenton, New Jersey

MEMORANDUM OPINION—P-5

DEeAR COM MISSIONER :

You have requested our opinion as to whether or not the Water Policy and Supply
Council, in granting applications for permission to divert water for water supply
purposes, pursuant to R.S. 58:1-17 et seq., may limit the amount of diversion so
permitted in accordance with' regional distribution quotas. Also involved in your
inquiry is the power of the Council to establish a master plan for the conservation
and development of the principal watersheds of the State.

In our opinion, the Council has the power both to adopt a master plan for the
foregoing purpose and to limit diversion permits either in accordance with that plan
or in the light of other regional needs even if a comprehensive plan has not been
adopted.

Chapter 22 of the Laws of 1945, section 10 (N.J.S.A. 13:1A-10) makes the fol-
lowing provision regarding the functions of the Water Policy and Supply Council:

“The council, in addition to other powers and duties vested in it by this
act, shall, subject to the approval of the commissioner :

a. Formulate comprehensive policies for the preservation and improve-
ment of the water supply facilities of the State.

b. Survey the needs of the State for additional water supply facilities
and formulate plans for the development of such facilities.”

R.S:. 58:1-11 likewise directs the Water Policy Commission (the predecessor of
the Council) to “continue and extend investigations of the water resources of the
state * * * so as to complete a comprehensive study for the entire state, for the con-
servation, development, regulation and use of the waters in each of the principal
watersheds of the state”” R.S. 58:1-12 requires the commission “to report to the
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legislature from time to time the results of such investigations, with plans, to the
end that a complete plan be finally presented for the economical and comprehensive
development * * * of all the water resources in each of the principal watersheds of
the state.” The foregoing sections all implement R.S. 58:1-10, which provides: .

“The commission shall have general supervision over all sources of
potable and public water supplies, including surface, subsurface and percolat-
ing waters, to the end that the same may be economically and prudently
developed for public use.”

In passing upon applications for diversion permits, the Council is directed by
R.S. 58:1-20 to make a number of findings, including “whether the plans are just
and equitable to the other municipalities and civil divisions of the state affected
thereby and to the inhabitants thereof, particular consideration being given to their
present and future necessities for sources of water supply.” Section 58:1-21 author-
izes the Council, in granting an application, to impose “such conditions as it may
determine should be made therein to protect * * * the watér supply and interests of
any municipal corporation or other civil division of the state, or the inhabitants
thereof;” and the Council shall “make a reasonable effort to meet the needs of the
applicant, with due regard to the actual or prospective needs and interests of all
other municipal corporations and civil divisions of the state affected thereby, and
the inhabitants thereof.”

Section 13:1A-10, in conjunction with R.S. 58:1-11 and related sections above
cited, makes it not only the power but the duty of the Council to formulate compre-
hensive policies and plans for the preservation and improvement of the water supply
facilities of the State. Sections 58:1-20 and 58:1-21 require the Council to consider
the needs of other municipalities and civil divisions of the State as they may be
affected by the granting of any particular application. Thus the law seeks to protect
the interests of such other municipalities and civil divisions by the adoption of a
comprehensive plan for all the principal watersheds of the State, and the use of a
regional quota system pursuant to the compreheunsive plan.

However, the statute does not make the adoption of a comprehensive state-wide
plan a prerequisite to the limiting of diversion permits in the interests of other present
or potential users of waters, and it is the duty of the Council at all events, in granting
diversion permits, to give due consideration to the water needs of others, either by
applying a regional distribution quota system or by any other appropriate means.

Very truly yours,

Grover C. RicHMAN, JRr.
Ablorney General

By: Taomas P. Coox
Deputy Attorney General
tpe;b
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]ANUIARY 27, 1956

. Hon. RoperT S. FINLEY

Acting State Treasurer
State House
Trenton, New Jersey

Hon. DwicHT R. G. PALMER
Conuvnissioner

New Jersey State Highway Dept.
1035 Parkway Avenue

Trenotn, New Jersey

MEMORANDUM OPINION—P-6
GENTLEMEN

You have requested our opinion as to whether, under the statutes creating it,
the New Jersey Highway Authority has the power to construct the proposed “Thru-
way feeder road” from Paramus to the New York State line.

That question was heretofore answered in the affirmative in Attorney General’s
Formal Opinion 1952 - #28 written by Deputy Attorney General Benjamin C. Van
Tine for Attorney General Theodore D. Parsons under date of September 15, 1952.

That opinion reads in part as follows:

“On behalf of the New Jersey Highway Authority, you have requested
an opinion on three certain questions concerning the interpretation and appli-
cation of the New Jersey Highway Authority Act (P.L. 1952, ch. 16) and
‘the related act which provides for the guarantee of bonds of the New Jersey
Highway Authority by the State of New Jersey in a principal amount not
exceeding $285,000,000 (P.L. 1952, ch. 17). In substance, the questions relate
to the powers of the New Jersey Highway Authority. The questions, together
with my answers thereto, are set forth herewith:

1. Q. Whether the northernmost limit of the Garden State Parkway
must be at Paramus or Ridgewood or whether the New Jersey Highway
Authority is authorized to include, as a part of the Garden State Parkway
project, construction made northerly of such designated points in order to
connect with other through arteries?

A. P.L. 1952, ch. 16, section 20 authorizes the construction of a project
to be known as ‘The Garden State Parkway’, beginning at State Highway
Route No. 17 in Paramus or Ridgewood. Whether any construction can be
undertaken northwardly of such designated points depends upon whether,
in the opinion of the New Jersey Highway Authority, such construction
will create or facilitate access to the Parkway and increase the use thereof.

It is provided by P.L. 1952, ch. 16, section 5(n) that the Authority shall
have the power:

‘To construct, maintain, repair and operate any feeder road * * *
which in the opinion of the Authority will increase the use of a
project * * ¥

A feeder road is defined in section 3(g) of ch. 16 as follows:
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‘Feeder road’ means any road which in the opinion of the
Authority is necessary to create or facilitate access to a project.

That a ‘feeder road’ is itself a part of a project is shown by section
15 of ch. 16 which provides in part as follows:

‘Each feeder road or section thereof acquired, constructed or
taken over in connection with a project by the Authority shall for

all purposes of this act be deemed to constitute part of the project,
* K K

In my opinion, if the New Jersey Highway Authority determines that
a ‘feeder road’ northwardly of Paramus or Ridgewood will create or facilitate
access to the Garden State Parkway and will increase the use thereof, the
Authority is presently empowered to conmstruct, maintain, operate and repair
such ‘feeder road’ as a part of the project to be known as the ‘Garden State
Parkway, authorized by P.L. 1952, ch. 16, section 20.* * **

We concur in the quoted conclusion of Mr. Van Tine.

It should be noted that it was also ruled in Formal Opinion 1952 - #28 that
under section 15 of P. L. 1952, ch. 16 (N.J.S.A. 27:12B-15) no toll could be charged
for transit between points on a feeder road constructed under the act. To give the
Authority power to charge tolls on feeder roads more than six miles in length, the
Legislature, by P. L. 1953, c¢. 224, amended section 15 of the original act (N.J.S.A.
27:12B-15) so that it now reads in part as follows:

‘“k * % no toll shall be charged for transit between points on any public
highway taken over as a feeder road or on any feeder road of less than six
miles in length constructed by the Authority, * * *”

That the proposed feeder road is to be somewhat more than eight miles in
length does not affect the Authority’s power to construct it, for by P. L. 1953, c. 224,
the Legislature recognized that feeder roads may be more than six miles in length;
it authorized toll charges for transit between points on a feeder road only where it
was more than six miles in length.

Very truly yours,

Grover C. RICHMAN, JR.
Attorney General

By: HaroLp Korovsxky
Asst. Attorney General
HXK :kms
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January 27, 1956
Hon. Roeerr L. FINLEY

Acting State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-7

Dear MR. FINLEY:

We have your request dated January 11, 1956 for our opinion as to whether
the Governor, the Acting State Treasurer and the Comptroller (hereinafter referred
to as the “State officials”) may legally assent at this time to the proposed current
bank borrowing of $8,000,000 by the New Jersey Highway Authority and to express
by a writing, in the form annexed hereto as Exhibit A, their intention and decision
to assent to the issuance by the Authority, following the completion of the Egg
Harbor Bridge (the Minimum Parkway Completion date), of revenue bonds in the
amount of $22,000,000 for costs of completion of the Parkway proper and construction
of the Thruway feeder road, as provided for in the Fourth and Fifth Supplemental
Resolutions of the Authority, copies of which have been submitted.

As we advised former State Treasurer Archibald S. Alexander by letter dated
August 20, 1954, no provision requiring assent by the State officials to borrowing
by the New Jersey Highway Authority is found in the act creating the Highway
Authority and defining its powers nor in the act providing for the State’s guaranty
of the first $285,000,000 of bonds issued by the Highway Authority.

The only provisions for such assent are found in the covenants of the General
Bond Resolution adopted by the New Jersey Highway Authority on July 8, 1953.
The mechanics for the authorization of the bonds of a series are set forth in section
403 and following of the General Bond Resolution. After the bonds, other than
guaranteed bonds, have been authorized by a Supplemental Resolution of the Author-
ity, they are to be executed on behalf of the Authority and then delivered to the
Trustee under the General Bond Resolution for authentication (section 405 G.B.R.).
The Trustee is then required (section 406 G.B.R.) to authenticate the bonds and
deliver them to the Authority or upon its order, if the conditions, if any, set forth
in the Supplemental Bond Resolution authorizing such bonds and the conditions set
forth in section 407 of the General Bond Resolution have been complied with. Sec-
tion 407 sets forth various conditions which must be {fulfilled before the Trustee
may authenticate and deliver bonds of any series. Among those conditions is the
requirement that there be delivered to the Trustee “(5) A written document signed
by the Governor, State Treasurer and State Comptroller of the State, or any two
of such officials including the Governor, referring to the Supplemental Resolution
authorizing such Bonds and stating that said Supplemental Resolution is assented to
by the signers”.

Section 708 of the General Bond Resolution, quoted at length in my letter of
August 20, 1954, likewise requires the assent of the State officials before bonds,
notes or other evidence of indebtedness other than the bonds provided for by the
General Bond Resolution may be issued.

As we also stated in our letter of August 20, 1954:

“The provisions in Sections 407 and 708 requiring the written consent
of the Governor, State Treasurer and State Comptroller or two of any such
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officials including the Governor, are valid covenants made pursuant to the
“authority of R.S. 27:12B-9. They constitute a contractual restriction on
the right of the Authority to issue additional bonds, notes or other evidence
of indebtedness. Failure of the State officials named to give their consent
would prohibit the issuance by the Authority of any additional securities
irrespective of the reason, if any, given by the State officials for refusal to
give their consent.

I call to your attention, however, that Attorney General Parsons, in his
opinion of July 6, 1953 (Formal Opinion 1953 - No. 29), which dealt with
the first issue of $150,000,000 of State guaranteed bonds, said:

‘The State’s vital interest in the timely and successful completion
of the Garden State Parkway is matched by the people’s concern
that State revenues will not be required to contribute to the payment
of obligations incurred by the Authority. The restrictions accepted
by the Authority and the covenants which it has given are capable of
achieving both objectives. In my opinion, the Authority, in issuing
further securities at a later date, and the Governor, State Treasurer,
and Comptroller, in consenting to such action at that time will be
obligated at such time to satisfy themselves that Garden State
Parkway revenues always will be adequate to discharge all Highway
Authority debts.”

In our opinion, the State officials have the power to assent to the current bank
borrowing of $8,000,000, this pursuant to the provisions for such assent found in
Section 708 of the General Bond Resolution.

It is further our opinion that the State officials have the power now to execute
and deliver Exhibit A hereto attached in which, among other things, they state that:

“If the  Authority, on or after August of 1956, shall be required to sell
said Series D Bonds and Series E Bonds in order to comply with its obli-
gations under said resolution of January 18, 1956 aud the Loan Agree-
ment authorized thereby, and if the bonds so sold bear a rate or rates of
interest, and are sold at prices, reasonably consistent with the rates of
interest prevailing on, and market prices obtainable for, new issues of
bonds of like character at the time of such sale, it is our intention and we
have decided to assent to said Fourth and Fifth Supplemental Resolutions
when completed and adopted by the Authority.

The foregoing does not, of course, in any way preclude the Authority
from requesting assent to resolutions authorizing bonds (or notes to be
issued) at an earlier date for retiring such Promissory Notes or prevent
our assenting to such resolutions if we determine that such assent should
be given.”

The Fourth and Fifth Supplemental Resolutions referred to contain all the
terms of the proposed bonds except for the interest rates.” We understand from
representatives of the Authority and the State Officials’ financial advisor that the
sinking fund and redemption provisions conform to those of the prior issues of the
Highway Authority bonds so that the proposed new bonds are not required to be
redeemed or paid off at a faster pro rata rate than the bonds now outstanding.
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You refer in your letter to Mr. McKelvey’s findings as to the effect of the
issuance of additional bonds for the construction of the Thruway feeder road on the
surplus available for retirement of the bonds heretofore jssued. Mr. McKelvey's
findings do not affect the legal power or authority of the State Officials to assent
to the present bank borrowing and to execute the writing annexed as Exhibit A.
Those findings are one of the factors, among others, to be considered by the State
Officials in determining whether to give their assent to the bank borrowing and to
execute Exhibit A. Among the many other factors which the State Officials should
(and have) considered are: Mr. McKelvey’s complete analysis of the situation and
the financial aspects of the proposed bank borrowing and bond issues, and the various
representations which have been made to the State Officials by the Highway Aunthority,
its engineers, etc., including representations as to the substantial savings to be realized
if work on the proposed Thruway feeder road is begun forthwith rather than await-
ing the expiration of the Minimum Parkway Completion date.

Nor is the power and authority of the State Officials affected by the fact referred
to in your letter:

“

a. The fact that the Minimum Parkway Completion Date will not
be attained until the completion of the Egg Harbor Bridge some time in
May 1956 and that therefore any present assent by the State authorities
to the present issuance of notes and later issuance of bonds would precede
the attainment of such Minimum Parkway Completion Date and the actual
issuance of the bonds, which must await the attainment of such date.”

The Minimum Parkway Completion Date is defined in the General Bond Reso-
lution (Sec. 102) (32)) as the date-when the authority shall have opened to traffic
the original Parkway project from Paramus to Cape May. We are advised that that
date will arrive when the Egg Harbor Bridge is completed. As Hawkins, Delafield
& Wood, bond counsel for the Authority, correctly observe: “First, the restriction
on bond financing based on the Minimum Parkway Completion Date relates only to
Bonds issuable under the General Bond Resolution and not to notes or other bonds
issuable by the Authority pursuant to the Act, and indeed relates only to Bonds
authorized with respect to acquisition of additjonaf parkway facilities or financing
the Thruway Feeder Road, and not to Bonds for further financing or necessary
repair of the Parkway Project (Sections 407 - 412). Secondly, this time restriction
established in the General Bond Resolution (Sections 411 (2) and 412 (3)) controls
only the action of the Trustee in delivering Bonds previously authorized or sold and
addresses itself in no respect to the powers of the Authority to undertake construction
of the Thruway Feeder Road or financing thereof on notes or other bonds or to the
privilege given by the General Bond Resolution (Section 407 (5)) to the State
Officers to assent to a Supplemental Resolution of the Authority authorizing Bonds
for financing the Thruway Feeder Road or for any other authorized purpose. Thirdly,
the time restriction, established as it is as binding only on the Trustee, is not by the
General Bond Resolution made applicable to Authority financing on notes or other
bonds on a subordinated basis which is permitted as an exception to other restrictions
of the General Bond Resolution (Section 708) substantially on authorizing action
by the Authority. and State Officers only, not the Trustee.”

In view of the foregoing, it is our opinion that the fact that the Minimum Park-
way Completion date has not yet been reached does not affect the power of the
State Officials to execute the assent and the writing annexed hereto as Exhibit A.
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When the bonds are actually to be issued, which will be after a determination is
made as to the interest rate and the price at which the bonds are to be sold, the
Authority will have to obtain an assent from the State Officials. Without such assent
the Trustee under the General Bond Resolution would not have authority to authen-
ticate the proposed new bonds.

Very truly yours,

Grover C, RicHMAN, JR.
Attorney General

By: HaroLp Korovsky
HK :kms Asst. Attorney General

FeBrUARY 8, 1956
AaroN K. NEELD, Director
Division of Taxation
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-8

Dear MR, NEELD:

You have requested an opinion (1) whether the purchase of accounts receivable
by a corporation constitutes the doing of a financial business within the meaning of
N.J.S.A. 54:10B, and (2) whether the phrase “discounting and negotiating” as used
in this statute impliédly includes “purchasing” so as to subject such a corporation’s
activities to a tax under the Financial Business Tax Act.

The facts, as stated by you, are that the American Commercial Corporation, a
New Jersey corporation, purchases from its customers receivables, book debts, notes,
acceptances, drafts and other choses in action by written agreement. On making such
purchases, American pays 75% of the face value of the accounts receivable to the
customer from moneys it borrows from banks. American acquires full and absolute
title at the time of purchase. As the debtor makes payment to American, the 25%
originally withheld is paid to the customer, subject to a service charge levied by the
corporation. Such service charge is the only source of income of American. You also
state the corporation’s activities do not appear to be in substantial competition with
the business of national banks. :

The section of the Financial Business Tax Law defining financial business is
N.J.S.A. 54:10B-2(b), which reads:

“ ‘Financial business’ shall mean all business enterprise which is (1)
in substantial competition with the business of national banks and which
(2) employs moneyed capital with the object of making profit by its use as
money, through discounting and negotiating promissory notes, drafts, bills of
exchange and other evidences of debt; buying and selling exchange; making
of or dealing in secured or unsecured loans and discounts; * * *. This shall
include, without limitation of the foregoing businesses commonly known as
industrial banks, dealers in commercial paper and acceptances, sales finance,
personal finance, small loan and mortgage financing businesses, as well. as
any other enterprise employing moneyed capital coming into competition
with the business of national banks; * * ** (Italics added).
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As an aid to the interpretation of the foregoing statute, N.J.S.A. 17:16B-1(e)
defines a sales finance company as foltows:

“Sales finance company means and includes any person engaging in this
State in the business, in whole or in part, of acquiring retail installment
contracts from retail sellers by purchase, discount or pledge, or by loan or
advance to a retail seller on the security thereof, or otherwise.”

(Italics added).

Since N.J.S.A. 54:10B-2(b) states that it includes the business of “sales finance”
without limitation by the words “discounting and negotiating”, and the foregoing
definition of sales finance company includes the acquisition by “purchase” as well as
by “discount”, it would appear to be the legislative intent to include by implication
the word “purchase” in N.J.S.A. 54:10B-2(b), since the statutes are in pari materia.

“ ¥ * * in the business of banking, ‘discount’, in the ordinary acceptance of the
term, includes what is called ‘purchase’.” Danforth v. National Siate Bank of Eliza-
beth, 48 Fed. 271 (3 Cir. 1891) ; Morris v. Third Nat. Bank of Springficld, Mass.,
142 Fed. 25 (8 Cir. 1905).

“To negotiate means, among other things, to transfer, to sell, to pass, to procure
by mutual intercourse and agreement with another, to arrange for, to settle by
dealing and management.” Yerkes v. National Bank, 69 N. Y. 382 (Ct. of Appeals
1877).

The word “negotiated” as used in the Negotiable Instruments Act, N.J.S.A.
7:2-30, is used in the sense of the word “transferred”. Fidelity Union Trust Co. v.
Decker Co., 106 N.J.L. 132, at p. 136 (E & A 1930).

The statute setting forth the powers of national banks is 12 U.S.C.A, § 24, p. 18,
which provides :

“ * % % 3 national banking association * * * shall have the power
Seventh. To exercise by its board of directors or duly authorized officers
or agents, subject to law, all such incidental powers as shall be necessary
to carry on the business of banking; by discounting and negotiating promis-
sory notes, drafts, bills of exchange, and other cwidences of debt; * * =7
(Italics added).

The wording of the powers granted in this statute is comparable to part of the
definition of “financial business” in N.J.S.A. 54:10B-2(b) (2), supra.

Competition means there is a mnaterial amount of moneyed capital engaged in a
business which bids against national banks for the business which they are authorized
to do. First National Bank v. City of Hartford, 187 Wisc. 290, 203 N.W. 721 (Sup.
Ct. of Wisc. 1925) ; reversed on other grounds, 273 U.S. 548, 47 S. Ct. 462 (1927).
Competition may exist although it does not extend to all aspects of the business of
national banks. Crown Finance Corp. v. McColgan, 23 Cal. 2d 280, 144 P. 2d 331
(Sup. Ct. of Cal. 1943).

Few banks undertake loans on accounts receivable, since they are too risky.
The business has devolved upon specialized brokerage or discount houses, and the
banks, instead of lending directly by discounting accounts receivable, lend to the
discount house on the security which it can provide. See Westerfield - Money, Credit
aind Banking, 941 (Rev. Ed. 1947). ’



16 OPINIONS

1t is our opinion that if the Corporation Tax Bureau finds that the operations of
American Commercial Corporation are not in substantial competition with the business
of national banks, the corporation is not taxable under the Financial Business Tax
Law even though its purchases of accounts receivable are within the satutory definition
of “discounting and negotiating . . . evidences of debt.”

Very truly yours,

Grover C. RICHMAN, JR.
Attorney General

By: RoserT E. FREDERICK
Deputy Attorney General

FEBRUARY 8, 1956
Mr. Harry E. Brocu
Assistant Clerk
Hudson County Board of Elections
591 Summit Avenue
Jersey City 6, New Jersey

MEMORANDUM OPINION—P-9

DEearR MR. BrLocH:

You have requested.our opinion as to the right of the Hudson County Board of
Elections to further revise and re-adjust election districts in a municipality, pursuant
to the Election Law (R.S. 19:4-7), after the municipality has re-adjusted its ward
and boundary lines and divided such wards into election districts, pursuant to the
provisions of the Revised Statutes, Title 40, Chap. 44, Sections 40:44-1 through
40:44-8.

Your inquiry presents this factual situation:

“The facts in the matter are as follows: The Township of North Bergen,
Hudson County, has re-warded its Township pursuant to a resolution, copy
of which is enclosed herewith. As a result of said Ordinance, Ward Com-
missioners were appointed and proceeded to divide the Township into wards
pursuant to Revised Statutes 40:44-8 and thereafter, said Ward Commis-
sioners proceeded to establish District Lines in said wards pursuant to said
Revised Statutes 40:44-8.”

Revised Statutes, Title 40, Chap. 44, establishes a procedure for the division of
municipalities into wards and districts. The governing body of any municipality may
by ordinance provide for the division of such municipality into wards, or where
such municipality has heretofore been so divided, it may by ordinance provide for a
change of lines and boundaries of wards or for an increase or decrease in the number
thereof (Sec. 1). Upon the ordinance becoming effective the mayor or other chief
executive officer of the municipality shall appoint four commissioners to fix and
define the lines and boundaries of such wards. The commissioners shall, within ten
days after their appointment, take and subscribe an oath to faithfully and impartially
perform the duties imposed upon them (Sec. 2). The commissioners shall, within
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sixty days after their appointment, make their report to the governing body of the
municipality, and file it with the municipal clerk, in which report the boundaties and
dividing lines of such wards shall be properly described, with a statement of the
population of each ward as nearly as can be ascertained, and a map showing the lines
and the extent and boundaries of such wards shall be made and filed by the commis-
sioners with their report; all of which shall be attested and certified by the com-
missioners under their hands, and shall remain a record in the office of the municipal
clerk.

All such wards shall be formed of contiguous territory, and in fixing the lines
and boundaries thereof, the commissioners shall have regard to equality of population
(Sec. 3). Ten days after the making and filing of the report the lines and boundaries
of such wards shall be as set forth in the report of the commissioners, and all other
and former ward lines and boundaries shall thereupon be abolished. Sections 5 and 6
provide for the re-adjustment of wards and the acts of the majority of the com-
missioners shall be deemed to be the acts of all and a report signed by a majority of
the commissioners shall be considered the report of the commissioners. The Act,
by Section 7, provides for the continuance of current officers and the terms of sub-
sequent officers.

Section 8 of the Act provides:
“40:44-8. Wards divided into election districts

When any municipality is divided into wards, or a change is made in
the lines or boundaries of wards, or the number of wards increased or de-
creased as hereinbefore provided, the commissioners shall divide the wards
into election districts or precincts.”

L S S

The Election Law (R. S. 19:4-7) authorizes the re-adjustment of boundaries
of election districts subject to the conditions set forth in the statute. It reads:

“19:4-7. Readjustment of boundaries qf election districts without regard
to number of voters.

“Where it appears that serious inconvenience has been caused the voters
by the size or shape of an election district in a municipality, or that certain
districts contain an unreasonably large or small number of voters in com-
parison with other districts in such municipality or that a change is necessary
because of a change of ward lines, the county board in counties of the first
class and the elective governing body of the municipality in counties other
than counties of the first class may revise or readjust the election districts
in the municipality, without regard to whether a readjustment is authorized
by section 19:4-6 of this title.”

Section 19:4-6 is not relevant in the instant case.

Your inquiry involves a construction of the cited sections of Title 40, originally
the Home Rule Act of 1917, and the section of the Election Law quoted by you.

The specific question for consideration is, does the amended election law (19:4-7)
expressly or impliedly repeal the statutory grant of power to a municipality, in a
county of the first class, acting by its commissioners, to divide its wards into election
districts or precincts.
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It must be conceded that there is no express repeal in this instance.

A uniform line of decision in this State has established the principle'tljat rep.eal
by implication is not favored. In the case of Scancarella v. Dept. of Civid Service,
24 N. J. Super. 65, (A. D. 1952), the court observes on Page 70:

‘“Implied repealers are not favored in the law and are not declared t'o
exist unless the later statute is ‘plainly repugnant to the former and is
designed to be a complete substitute for the former.” Goff v. Hunt, 6 N. J.
600, 606 (1951.)”

Furthermore, the State Constitution by Article TV, Section VII, Paragraph 11,
provides:

“11. The provisions of this Constitution and of any law. concemi.ng
municipal corporations formed for local government, or concerning counties,
shall be liberally construed in their favor. The powers of c?untxes and such
municipal corporations shall include not only those granted in express terms
but also those of necessary or fair implication, or incident to .the powers
expressly conferred, or essential thereto, and not inconsistent with or pro-
hibited by this Constitution or by law.”

We are of the opinion, therefore, that the municipality retains its right to' erect
the election districts in the new wards, but that your Board has the authority to
revise and re-adjust election districts for the reasons contained in R. S. 19:.4—7,
provided your Board makes a finding, based upon substantial facts, that a serious
inconvenience has been caused.

Very truly yours,

Grover C. RiceMaN, Jr.
Attorney General

By: JoserpH LANIGAN
Deputy Attorney General
JL:MG

MarcH 15, 1956
Mr. W. Lewrs Bamsrick, Manager
Unsatisfied Claim and Judgement Fund Board
222 West State Street
Trenton, New Jersey

MEMORANDUM OPINION—P-10

DeArR MR. BAMBRICK :

You have requested our opinion concerning an application for payment from the
Unsatisfied Claim and Judgement Fund which has been made to the Essex County
District Court pursuant to R.S. 39:6-61 et seq.

You have informed us that the applicant suffered personal injuries and pro.perty
damage in a motor vehicle accident, filed proper notice of the accident afld an inten-
tion to file a claim against an uninsured driver of a motor vehicle, required by R.S.
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39:6-65, and sued for his damages in the Essex County District Court where judg-
ment in the amount of one thousand dollars ($1,000.00) was entered in his favor
on October 4, 1955. The plaintiff-applicant thereupon filed an application for pay-
ment of the judgment under the provisions of R.S. 39:6-69 which states that:

“When any qualified person recovers a valid judgment for an amount
in excess of two hundred dollars ($200.00), exclusive of interest and costs,
in any court of competent jurisdiction in this State, against any other person,
who was the operator or owner of a motor vehicle, for injury to, or death
of, any person or persons or for damages to property, except property of
others in charge of such operator or owner or such operator’s or owner’s
employees. arising out of the ownership, maintenance or use of the motor
vehicle in this State on or after the first day of April, one thousand nine
hundred and fifty-five, and any amount in excess of two hundred dollars
($200.00) remains unpaid thereon, such judgment creditor may, upon the
termination of all proceedings, including reviews and appeals in connection
with such judgment, file a verified claim in the court in which the judgment
was entered and, upon ten days’ written notice to the board may apply to the
court for an order directing payment out of the fund of the amount unpaid
upon such judgment, which exceeds the sum of two hundred dollars ($200.00)

and does not exceed * * * (certain maximum amounts not at issue herein)
Xk x

R.S. 39:6-70 directs the court to proceed upon the application in a summary
manner and to examine the judgment creditor as to whether he has complied with
certain conditions stated therein to the effect that he has made a diligent search
and has been assured that the judgment debtor has no assets with which to pay any
part of the judgmént. Upon being satisfied that the claim is valid, the court may
make an order directing the State Treasurer to make payment from the Unsatisfied
Claim and Judgment Fund (R.S. 39:6-71).

In order to satisfy the requirements of R.S. 39:6-70 the applicant, in his attempt
to show the court that he has diligently attempted to find assets which could be

recovered in payment of the judgment which was unsuccessful, has stated in his
affidavit submitted to the court, paragraph 6, that:

“On October 4, 1955 a judgment was entered in the Essex County District
Court in the sum of $1,000.00 and the amount owing at this time is the sum
of $1,000.00 exclusive of a separate agreement whereby the defendant paid
$200.00 to be applied over and above the $800.00 that the Unsatisfied Claim
and Judgment Fund Board would pay after the assignment of the judgment
to them. The said $200.00 by the said agreement was to be applied after he
had faithfully and fully made his payments to the said Board and was to be
held by myself as the share that the Unsatisfied Claim and Judgment Fund
would not reimburse me for until and when they were successful in collecting
the amount of money due the Fund by the assignment of this judgment.”

In effect, the applicant is stating that he has received previous payment from
the uninsured defendant of two hundred dollars ($200.00) which he intends to apply
over and above the maximum amount that he could receive from the court on the
application of eight hundred dollars ($800.00) because of the provisions of R.S.
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39:6-73 which provides for a deduction of two hundred dollars ($200.00) from the
total amount of the judgment (R.S. 39:6-73 (c)). It is our opinion that the position
of the plainff-applicant that he is entitled to the full eight hundred dollars ($800.00)
instead of six hundred dollars ($600.00) is untenable in light of the intent and mean-
ing of the statute.

R.S. 39:6-70 (h) requires the applicant to show that:

“(h) He has caused to be issued a writ of execution upon said judg-
ment and the sheriff or officer executing the same has made a return showing
that no personal or real property of the judgment debtor, liable to be levied
upon in satisfaction of the judgment, could be found or that the amount
realized on the sale of them or of such of them as were found, under said
execution, was insufficient to satisfy the judgment, stating the amount so
realized and the balance remaining due on the judgment after application
thereon of the amount realized,”

Subsection (j) of the same section further requires him to show that:

“(j) He has made all reasonable searches and inquiries to ascertain
whether the judgment debtor is possessed of personal or real property or
other assets, liable to be sold or applied in satisfaction of the judgment,”

and subsection (k) provides that:

“(k) By such search he has discovered no personal or real property
or other assets, liable to be sold or applied or that he has discovered certain
of them, describing: them, owned by the judgment debtor and liable to be so
sold and applied and that he has taken all necessary action and proceedings
for the realization thereof and that the amount thereby realized was insuffi-
cient to satisfy the judgment, stating the amount so realized and the balance
remaining due on the judgment after application of the amount realized,”.

The statutory provision dealing with the procedure which the court follows in
making an order directing the treasurer to make payment to the applicant from the
fund, R.S. 39:6-71, requires the court to be satisfied:

“k x % (3} of the truth of all matters required to be shown by the
applicant by section 10 * * * (R.S. 39:6-70) * * *”

The plaintiff-appellant, by the very terms of his own affidavit, has shown that
he has not complied with subsection (k) of R.S. 39:6-70 which requires him to show
the court that he has discovered no personal property of the defendant which may
be applied to the judgment. In fact, he has recovered the sum of two hundred dollars
in advance of his application to the court.

This sum should be applied to reducing the judgment before the order of the
court is entered directing the treasurer to pay the unsatisfied portion of the judgment.
Any other construction of the intention of the Legislature as expressed in these pro-
visions would defeat the purpose of the fund. I{f any other construction would be
made, applicants could easily make arrangements to defeat the purpose of the require-
ment set forth in R.S. 39:6-70 (Cf. also R.S. 39:6-71 (b) (1) and (2)).

When the intent of the Legislature is clearly and plainly expressed, it must be
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carried out by the court. Dacunszo v. Edgve, 19 N.J. 443, 451 (1955). It is clear that
thé Legislature intended to make funds available to applicants, attempting to obtain
money from indigent defendants of sums over the amount of two hundred dollars
(R.S. 39:6-73 (c)), and further intended that the balance of that two hundred dollars
should be collected after payment had been made out of the fund, but not before. The
statute is clear and unambiguous in this respect and should be so interpreted
Barthalf v. Board of Review, 36 N. J. Super. 349, 360 (App. Div. 1955) ; see also
Bravand v. Neeld, 35 N.J. Super. 42, 52 (App. Div. 1955)).

Furthermore, plaintiff cannot contend that an arrangement such as he has entered
into with the judgment debtor is a payment in escrow which takes effect after an
order to pay out of the fund is made by the court. In Mantel v. Landan, 134 N.J. Eq.
194 (Ch. 1943), a mortgagee in a chattel mortgage proceeding stated in his affidavit
of true consideration that the sum loaned by him was $12,500, and that $2,500 of
that amount represented a premium for making the loan. In a bill filed by the
assignee for the benefit of creditors to set aside the chattel mortgage, the mortgage
was attacked primarily on the ground that the affidavit did not truthfully set forth
the true consideration as required by R.S. 46:28-5. The reason set forth was that of
the $10,000.00 loaned, $2,000.00 was deposited by the mortgagee with his attorney,
in escrow, for delivery to the mortgagor as soon as certain old liens were cancelled
of record, and this the assignee claimed was not actually loaned on the day the affidavit
was made and that, therefore, the afhdavit was false and the mortgage invalid.

The court in this case said at p. 195:

“A deposit in escrow is irrevocable except by consent of both parties.
Upon performance of the condition mentioned in the escrow agreement, the
depositary is bound to make delivery pursuant to the agreement, and if he
fails to do so, he becomes personally liable for his breach of duty. The
delivery of the escrow by the depositary to the person entitled to receive
it, will be related back to the original delivery to the depositary, when neces-
sary to effectuate the intention of the parties, or to promote justice. Fred
v. Fred, 50 Atl. Rep. 776; Kelly v. Chinich, 91 N.J. Eq. 97; Mecray v. Gold-
may, 102 N.J. Eq. 559; 105 N. J. Eq. 583; First National Bank v. Scott,
109 N.J. Eq. 244"

For these reasons it is our conclusion that the applicant is only entitled to six
hundred dollars as a payment from the fund.

Very truly yours,

Grover C. RicHMAN, JR.
Attorney General

By: Davip M. Sartz, Jr.
Deputy Attorney General
GCR:DMS /kms
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MarcH 23, 1956

Hon. ‘GEorRGE C. SKILLMAN
Director of Local Governnent
Department of the Treasury
State House

Trenton, New Jersey

MEMORANDUM OPINION—P-11

DEAR DIRECTOR :

You have requested our advice as to whether or not a municipality maintaining
separate funds as hereinafter described may properly invest those funds in a savings
and Joan association up to the limit of $10,000 in each of these funds. The answer
depends, in our opinion, upon whether the separate account maintained by each of
these funds would be insured by the Federal Savings and Loan Insurance Corporation.
See R.S. 17:12A-151; Formal Opinion 1949, No. 80. For the reasons hereinafter
given, our answer is in the affirmative.

The funds in question, which are required by law to be kept in separate accounts,
are (1) tax moneys and other revenues to support its general operations, known
as the “Current Account”, (2) moneys derived from the operation of each publicly
owned or operated utility, known as the “Utility Fund” (R.S. 40:2-33), and (3)
receipts derived from special assessments on property specially benefited by local
improvement, known as the “Assessment Revenue Fund” (R.S. 40:2-34). It is ex-
pressly provided in R.S. 40:2-33 that the Utility Fund shall be applied only to the
payment of operating-and maintenance costs and debt service of such utility; and
R.S. 40:2-34 makes a similar provision that the Assessment Revenue Fund shall be
applied only to the payment of that part of the cost of any such improvement as has

been specially assessed, or of any bonds to finance such improvement, until all such -

bonds have been paid. R.S. 40:2-35 further provides:

“Moneys held in any separate fund shall be treated by the officers of
the county or municipality as moneys held in trust for the purpose for which
such separate fund was created and no banking institution accepting any such
fund shall divert the moneys in such funds to any other purpose.”

Upon receipt of your inquiry, we wrote to the Federal Savings and Loan Insur-
ance Corporation, which has replied with the following opimion from its Legal
Department :

“Section 401(b) of the National Housing Act, as amended, provides
that a public official having official custody of public funds and lawfully in-
vesting the same in an insured institution is an insured member and for the
purpose of determining the amount of the insured account shall ‘be deemed
an insured member in such custodial capacity separate and distinct from any
ather officer, employee, or agent of the same or any public unit having official
custody of public funds and lawfully investing the same in the same insured
institution in custodial capacity.’

“Recognizing that various funds held by a public official may be held
under different conditions as funds allocated to bond-holders or other indi-
viduals dealing with a public unit as distinguished from general funds, the
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Legal Department has construed the statute as permitting the separate
insurance of funds which are distinct funds required under local law to be
held separate and to be used for a specific purpose, provided each such fund
is held by the public official in a custodial capacity distinct from his official
capacity as custodian of other funds or general funds of the public unit.
However, the mere labelling of funds for accounting or bookkeeping purposes
would not permit separate insurance of each such fund for the reason all
would be held in the same custodial capacity. The custodial capacity in
which funds are held determines insurance coverage and not the title of an
account.”

In view of the foregoing, we are of the opinion that each of the funds in question
would be held by a municipal official in a custodial capacity distinct from his official
capacity as custodian of other funds of the municipality; that each such fund would
therefore be insured up to the amount of $10,000; and that, accordingly, a municipality
may properly invest each of said funds in an insured savings and loan association
up to the limit of $10,000 in each fund.

Very truly yours,

Grover C. RICHMAN, Jr.
Attorney General

. By: TrHomas P. Coox
TPC :kms Deputy Attorney General

MarcH 23, 1956
HonorasLe Epwarp J. PATTEN
Secretary of State
State House
Trenton, New Jersey

MEMORANDUM OPINION-—P-12

Dear MR, PATTEN:
You sbumit for our opinion the following question:

“Can a Member of the County Board of Elections be a candidate for
Delegate to the National Convention?”

The election statute, R.S. 19:6-17, provides:

“19:6-17. The county board shall consist of four persons, who shall be
legal voters of the counties for which they are respectively appointed. Two
members of such county board shall be members of the political party which
at the Jast preceding general election, held for the election of all of the
members of the general assembly, cast the largest number of votes in this
state for members of the general assembly, and the remaining two members
of such board shall be members of the political party which at such election
cast the next largest number of votes in the state for members of the
general assembly. No person who holds elective public office shall be eligible
to serve as a member of the county board during the term of such elective
office. The office of member of the county board shall be deemed vacant
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upon such member becoming a candidate for an office to be voted upon at
any primary, general election or special election, except for nomination for
or election to membership in any county committee or state committee, such
candidacy. to be determined by the filing of a petition of nomination duly
accepted by such member in the manner provided by law.”

It will be noted that the office of Member of a County Board of Elections shall
be deemed vacant, upon such Member becoming a candidate for an office to be voted
upon at any primary election, except for nomination for or election to membership
in any County Committee or State Committee.

The Election Law, RS 19:1-1 defines a Primary Election as:

““Primary election” means the procedure whereby the members of a
political party in this state or any political subdivision thereof nominate
candidates to be voted for at general elections, or elect persons to fill party
offices, or delegates and alternates to national conventions.”

The candidacy of a County Election Board Member for Delegate to the Na-
tional Convention is determined by his filing of a Petition of Nomination, duly
accepted.

By so doing he thereby vacates his election office and may participate in the
Primary Election as a candidate for the Party office of Delegate. 4

Very truly yours,

Grover C. RICHMAN, JRr.
Attorney General

By: Joserr LANIGAN

JL:MG Deputy Attorney General t

ApriL 11, 1956
Tue HonorasLe JoN W. TRANBURG, Conumnissioner
Department of Institutions and Agencies
State Office Building
Trenton, New Jersey

MEMORANDUM OPINION—P-13

Dear COMMISSIONER TRAMBURG:

You have advised us that questions have been raised as to possible interpretations
of the term “assist in placement” which appears in section 3 of chapter 264 of the

Laws of 1953 (N.J.S.A. 9:3-19(A)) and chapter 265 of the Laws of 1953 (N.J.S.
2A:96-6 to 8) and you ask our opinion on the following question: “Does the referral
of an unmarried mother or a prospective adopting parent to an approved adoption
agency represent assistance in the placement of a child for adoption, or an offering
to place a child for adoption, so as to make a physician subject to criminal or civil
penalty for so doing?”

You advise that the activities of the physician are confined to rendering advice
to an unmarried mother or to a prospective adopting parent that their situation
might best be handled by an approved adoption agency and, further, that the physician

Ed
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might undertake to furnish these individuals with the names of one or more such’
approved adoption agencies.

It is our op