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Division of Law
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Attorney for New fersey Division of Consutner Affairs

By:  Jeffrey Koziar
Denuty Attorney General
(973) 693-5050

STATE OF NEW JERSEY
DEPARTMENT OF LAW AND PUBLIC SAFETY
____ DIVISION OF CONSUMER AFFAIRS

In the Matter of : Administrative Action
ULTIMATE GYM AND FITNESS

CENTER, INC DBA/ULTIMATE GYM

AND FITNESS CENTER IN FORKED

RIVER, DONNA LOPEZ : CONSENT ORDER

WHEREAS this matter having been opeped by the New Jersey Division of Consurner
Affairs, Office of Consumer Protection {*Division™), as an investigation in order to ascartain whether
violations of the New Jersey Consumer Frand Act, NJLS. A 56:8-1 et seq. ("CFA”), the Health Clab
Provisions of the CFA, N.LS. AL 50:8-39 et seq. (“Health Clab Provisions™), and the Regulations
Governing Seller of Health Club Services, NLA.C, [345A-251 ot seq. (“Health Club
Reoulations’), have heen or are being corrmitted by Ultimate Gym and Fitness Center in Forked
River, Donna Ldpaz. as well as the owners, officers, diectors, maragers, emplovees,
repressatatives, agents, subsidiaries, successors and assigns of Ultimeate Gym and Fitness Ceqterin

Forked River {collectively, “Respondents”™) (hereinafier refored o as the “lnvestigatdon™y,



WHEREAS (ha Divicion and Resnnmdents eailectively, “Parfied  have reachad 10 amieabie

agreeiment therzhy resolving the (ssues in controversy and concluding this matter without the need

for further action, and Respondents having volunarily cooperated with the Tnvesiization and
consenied to the entry of the within order (*Consent Order™) and for good cause shown,

o
ITIS onthis r() day of Nc-sam.hcr 2008 ORDERED AND AGREED as

foHows:

LEFFECTIVE DATE

1.1 This Congent Order shall be effective on the date that it 1s filed with the Division

(CEffective Dawe”).

2. DETINITIONS

As used in this Consent Order, ihe tollowing words or terms shall have the following

meanings, which mzanings shall apply wherever the words and terms appear in this Consent Order:

ngs,
2.1 “Attorney General” shall vefer to the Attorney General of the State of New Jersey and
the OIf he Attorney General of (he State of New Jersey.
22 “Clearly and Conspicuously” shall mean 2 statement that, regardless of the medinm

in which it is made , dspmacnthdm such type, give, color, contrast, curztion, location and audibility,
compared to the other information with which it is presented, that it is readily apparent and
uaderstandable and in larguage and terms used in sccordancs with their common or ordipary usage
and meaning, I sueh statement modifics, é;«:pluﬁns or clarifies other information with which it is
presenied, it must be presented in proximity to the information it modifies, explains or etarifics and

in a mannper that is readily apparent and vndersiandable.



daneswith NS A 868 10eh

R CCemsumey” shall retertooany Paroon detinedin
who 15 offered Merchandise, defined in accerdance with NJS.AL 36:8- 10y, for Sale, defined in
accordance with NS AL 56:8-1(e) inclnding, but not Hinited to, Health Club Services and Health
Club Services Conlracts,

“Director” shall be defined in accordance with NLLS AL S6:8-39(x),

[
Se

3 “Heaith Chab” shall be defined in accordance with N.J.S. AL 56:8-36¢b). For purposes

[RY)

of the Health Club Regulations, "Health Club” shail be defined in accordance with NJLA.C. 13-45A-
25.1(a).
2.6 “Heaith Club Services” shall be defined in accordance with N.LS.A. 36:83-39(c).

“Health Club Services Contract” shall be defined in accordance with NJS.A A6:8-39

E\J
~J

(e1).

“Person” shall be defined in accordance with NJLS. AL 56:8-1(d).

Ed
o]

E"‘
o

“State” means the State of New Jersey.

It

10 “Ultimate Gym and Fitness Center in Forked River Facility” shall refer to the Health
Club Focility owned and/or operated by Respondents, located at 700 Old Shore Rel., Forked River,
NI 08731,

3. BUSINESS PRACTICES AND INJUNCTIVE RELIEF

31 Respondents shall not engage in any unfair acts or deceptive practices in the
conduct of their business in the State and shall comply with zlf anplicahle Stats and/or Federal
Jaws, rules and regulations, as now constitited or zs may hereafter be amended, icluding, but

not fimited to, the CFA, the Health Club Provisions and the Heulth Club Regulations.

13



T - ‘-.
vior daie i';L.;iui‘l L ; i )l" L\‘w 1]; l. i hl e

e
i

Hespondents shall not sall op o)

F6:8-40.

without first registerng with the Direcior, in accarcance with N TS A

3.3 Respondents shall not seil or offer for sale Health Club Services i the State

-

LJ\

without first paying to the Director the registration fee required by NJJLA.C, 1345423 2(b}.

3.4 Respondents shall not sell or offer for sale Health Cluh Services i1 excess of three
{3) months and require or collect in excess of three (3) months’ payment in advance withou(
maintaining a hoad, an irrevoeable letter of credit or oiler securiiy aceeptable to the Director, as
required by NJJLS. AL 56:8-4 1 (a).

3.3 If Respondents obtain a bond for any Health Club, they shall file a copy of the

bond as well as a certificaie by surety, whereby the surety agrecs (o notiy the Director at least

en {10) days in advance of any cancellation or material chan ge in the bond, as required by
NJS.A, 56:8-411a).

3.0 1f Respondents maintain a bond of other acceptahie security in accordance with
NLS.A. 56:8-41(a), they shall st forth in cach 20d ¢ very Health Club Services Coneract that a

bond or other aceeptable security is filed or d feposited with the Director to protect a Consomer

purct hmng sach contracts, as required by NULS. A, 56:8-42(¢

- 1. SETTLEMENT PAYMENT

4.1, The Parties agree 1o a setilement payment in the ameunt of Five Thousand and
00/100 Dillars (55,000.00) (the “Seulement Pavment™. The Settlement Pavment comprises

-13.

uO

civit penalties, pursuant 1o N.LS A, 56:5

4.2 Respondents shail make a payment of Two Thousand Five Hundred and 00/100

Daollars (52,500.00) on or before the Effective Date.
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Payvinent shall be suspended for a pericd of tyaive (121 months from the Ffiective Date, and shalt

be at the expiration of suid seriod, sulomaticnlly be vacated provided Raspondenis:

a. obzy the restraints and conditions set for in this Consent Order; and
Ch do not violate the CEA, the Healh Club Provisions, the Hewlih Club

Regulations end/or any other consumer protection statute.
fn the cvent the Respondent fails to comply with the foregoing provisions, the entire suspended
amount of Two Thousand Five Hundred and 00/100 Dollars (82,300, 00) shall be dve and
immedialely payable upon notice by the Division.
44 All payments in satisfaction of the Settlement Payment shall be made e by certified
or cashier’s check made payable to “New Jersey Division of Consumer Afuics” and shall be

forwarded to the undersigned:

State of New Jersey
epartment of Law and Public Satety
CMT
124 Halsey Street- 7 7% Floor
Newark, New Jersey 07101
45 Upon paving the Setdement Payment, Resoondents shall immediately be fully

divested of-any interest in, ar ownership of, the monies paid and all interest in the monies, and

subsequent interest or income derivad therefrom, shall inure entirely to the beneflt of the

Division pursuant to the terms harein,

5. GENERAL PROVISIONS




51 This Consent Order s entored Lo by the }"\4::%.1;.»‘ a5 their owit lee wnd voluatary
act and with full knowledge and understanding of ebllgations cnd duties imposed by this Consent
Qrder.

3.2 This Consent Orcer shall be governed by, and construed und enforced in

accordance with, the laws of the Stale.

5.3 The Parties have negotiated, joindy drafied and fully reviewed the terms of this
Consent Order and the rule that uncertainty or ambi guity 1s to be construed against the drafter
shall not apply to the construction or interpretation of this Cansent Order,

5.4 This Consent Order contains the entire agreement hetween the Partics. Except as
otherwise provided herein, this Consent Order shall be modified witly by a wrilten instrument
signed by or on behalf of the Partics.

5.5 Excepl as otherwise explicitly provided in this Consent Order, nothing in (his
Consent Chrder shall be construed to Timit the authority of the Atterney General 1o protect the
interests of the State or the people of the State.

5.6 Ifany portion of this Consent Order js held invalid or unenforceuble by operation
of law, the remaining terms of this Consent Crder shall not be affected.

5.7+ This Consent Order shall be binding upon the Responderts as well as their
owaers, otficers, directors, shareholders, founders, managers, Ggents, servants, employees,
representatives, successors and assigns, and any entity or deviee through which It may now or
heresfter act, as well as any Ple.z'sons who have authority to control or whe, in fact, control and

direct their hiisiness.



interest. In no cvent shall assignment of any right, power or anthority sader this Consent Ocder

he used to avoid compliance with this Consent Order.

3.0 This Consent Order s entered into by the Partiss for settfenient purposes enly,
Netther the fect of, nor any provizion contained in his Cunvent

constrocd as: fa) an approval, sapetion or awborization by the Altovezy Generad, the Division oy
any other governmental unit of the State of any act or practice of Respondents; and (b an
admission by Respondents that any of their acts ar practices descrbed in or probibired by this
Consent Order are unfair or deceptive or viclate the CFA, the Health Club Provisions and/or the

Heaith Ciub Reculations. Neither the existence f. nor the terms of this Consent Order, shall be

o

deemed to constitute evidence or precedent of any kind exceptin: (a) any action or procecding
by one of the Parlies (o enforce, rescind or otherwice tmplement or affirm any or all of the terms
herein; or (b) any action or proceeding invoiving a Released Claim {as defined in Section 6) o
support a defense of res judicata, collateral estoppel, release or other theory of claim preclusion,
issue preclusion or similar defense.

5.10  The Partics represent and warrant an anthorized representative of each has signed
this Consent Order with full knowledge, understanding and acceptance of 1ts terms and that the
representative has done so with authority to legally bind the respective Paity.

511 Unless otherwise pronibited by Jaw, any signatures by the Parties required for

entry of this Consent Order mzy be executed in counierparts, each of which shall be deemed 2n
orizinal, but al! of which shail fogather be one and the same Consent Order,

. RELEASE

1



A1 In consideration o the min
and ebligations provided fov inihis Consent Order and conditioned on and paying the Seciement
Amount as specified in R?clion A4, the Drvision hereby agrees (0 release Respondents from any
and al? eivil elaims or Consuiner related administaive ¢aims. © the ex(ont permitied by State
Faw, which the Division could have brovght nrior to the Gffective Date against Respondents for
violations of the CFA, the Health Club Provicions apd the Healtl Club Regulations, as well as
the matters specifically addressed in this Consent Order (the “Released Claims™).

6.2 Notwithstanding any term of this Consent Order, the following Jo not comprise
Released Claims: (a) private rights of acticn: (b) actions to enforce this Consent Order; and (¢)

any claims against respondent(s} by any other zgeney or subdivisicon of the State,

7. PENALTIES FOR FAILURE TO COMPLY

7.1 The Atorrey General (or designated repre»sc.nr;ztive) shall have the anthority (o
enforce the injunctive provisions of this Consert Order or to seek sanctions for violalions hereof
or both,

7.2 The Parties agree that any {ulure vialations of the mjunctive provisions of this
Consent Order, the CFA. the Health Club Services Provisions and/or the Health Club
Regulations shall constitute 2 sacond or sueceading violation pursnant o NS A 56:8-12 und
that Respondents may be liable for enhanced civil penaliies.

8. COMPLIANCE WITH ALL LAWS

1

3.1 Exceptas provided in this Consent Order, no provizion herein shall be constraed

o)
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EIAIHING DEITRISSION 10 engage in aRY sots or practices

(b) Limiting er expanding any right the Division may otherwise have lo ohiain
information, documents or testimony from Respondests pursuant (0 any
State or Federal law, regulation or rule, as now constiniied or as may
hereafter be amended, or limitin g or expeading any vight Respondents may
otherwise huve pursuant to any State or Federal aw. regudation or rule, to
Oppose any process employed by ihe Division 1o obtain such information,
docurmnents or testimony.

9. NOTTCES UNDER THIS CONSENT ORDER

9.1 Except as otherwise provided herein, any notices or other docwmants requitred to

be sent (o the Division or Respondents pursuant 1o this Consent Order shall be sent by Uniteg

States mail, Certified Mai] Return Receipt Requested, or ether nationally recognized courier
service that provides for tracking services apd identification of the Person s aning for the
documents, The notices and/or documents shall Be sent to the following addresses:

For the Division:

Exceutive Director

Officer of Consumer Protection

New Jersey Division of Consumer AlTairs
124 Halsey Street - 7 Floor

P.O. Box 45025

Newark, New Jersey 07101

For the Respondents:

Donna Lopez Owner of
ULTIMATE GYM AND FITNESS CENTER, INC DBEA/
Uhimate Gy and Fitnass Center in Forked River

700 Old Skore Rd., Forked River, NI 0873]

THE PARTIES CONSENT TO THE FORM, CONTENT AND ENTRY OF THIS
CONSENT ORDER ON THE DATES UNDER THEIR RESPECTIVE SIGNATURES.



ANNE MILGRAM '
ATTORNEY GENERAL OF NEW JERSEY

By: . \/\51\““*!' <'1K;_F,r’/ " Drated: E ( { L{

DAVID SZUCAMAN DIRECTOR
PIVISION OF CONSUMER AFFAIRS

FOR RESPONDENT(SY:

g
s : AT i
By e Tyl Dated:

DONNA LOPEZ

ULTIMATE (’i‘x"!d @HTNESS CENTER IN FORKED RIVER
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