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stances on each vhn.ﬂ»o.-nbn case, considered in light of theé’ lan-
guage and @bjects of the pertinent statite or constitutional provi-
sion involved. 36 Am, Jur.2d, Foreign oonuowu«»mum.. §317 (1984).
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The United States corporations have come
to dominate the sectors of the South African
economy most vital to its health and growth,
and most strategic when considering the coun-
try's vulnerability: petroleum, computers and
high technology, mining, and heavy engineer-
ing .... -

. There are approximately 6,350 companies
listed on the major exchanges in this country,
of that number, less than 200 do business with
South Africa, and these companies are apt to
be heavy industrial or mature companies whose
future growth rate might be lower than smaller
companies.. (Emphasis added).

(July 10, 1985 Hearing, pp. 14-15). Assemblyman Brown's references

to businesses which are involved in South Africa, to businesses
which have investments there, and to businesses which dominate
key sectors of its economy, indicate that the concern of the legis-
lature was with companies that maintained some sort of physical
presence or operation in that country. This view is supported by
the following written statement submitted to the. ‘ﬁo.as»nnoo by 8
co-sponsor of <the U:p Assemblyman Eugene Hroavuwsu

..., Many. on " South Africa's : Ununr wonmun.n
believe that foreign »sconavu.o n-..ocu.n E&éw '
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inside of South Africa. This would lead one to assume that
Assemblyman Brown viewed the ..uru.sno. "any company engaged in busi-
ness with or in South Africa," to exclude trading transactions by a
foreign company, where no physical presence or operation is main-
tained by it in South Africa.

, .

Furthermore, in a closely analogous context, the New
Jersey Supreme Court has interpreted the phrase, "transact business
in New Jersey," in New Jersey's corporate qualification law, as not
applying to foreign corporations that merely sold goods from out-
side the state to a New Jersey citizen, even if the sale was moli-
cited by the corporation's New Jersey sales agent, where the sale
was subject to final acceptance by the foreign corporation. Mate-
rial Research Corp. v. Metron, supra, at 79.

Moreover, if the phrase, "engaged in business .....ﬁ.:

South Africa,” were u:no:nou to cover that kind of trading trans-
action, the additional ﬂw&-»v»ﬁ»o: in the law on engaging in busi-
ness with the Republic of’ Bouth Africa would have been unnecessary.
The former Vn.or»v»n»os toswa hive been broad enough to cover the
latter transaction. Wn E&.o;sw»a that the raa»n_.ywcno is not
presumed to - enact tcﬂ Ffluous’ statutory vn.o<»u»o=u. .fo& =¥,
.Skyline Cabana Club, $4:M.J.' 850 (1969). The fact ,gha ’ A..ron»..ur
Tature felt it necessdty ‘to .add the prohibition on

with the Republic of Heitth Africa must be .mo:unﬂcon -
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corporation through intermediaries over whom they exercise effec-
tive control can be just as vital to the economy of South Africa as
that generated by iforeign corporations maintaining a presence there
in their own name or capacity. Accordingly, it must be assumed the
Legislature intended to proscribe investment in companies that
operate mno% only directly in South Africa, but also through the
vehicie oi intermediaries over whom they exercise effective con-
trol.

The Division should adopt regulations which establish
criter’s as guidance to determine whether effective control is
peing exercised in individual instances. For example, as part of
an inguiry as to whether an issuer has a disqualifying relaticnship
to an agent, franchisee or distributor in South Africa, it would be
important to know whether it has the centractual power to exercise
«giscretion as to any of the following. matzers: (1) the price of
ooomm sold to third parties; (2) the psyment tarms; (3) the accep-

ice of orders; (4) the récall .of products; (5) the settlement of
K-k Luu:ﬂou over the quality or a:n:nuﬁ% »pf gcods delivered; cr (6)
=tlia nature ol promotional or nn<¢5n»nu=a campaigne. Iu additign,
eh. abilfty to share in the profits. .of ks hﬂﬂo*&ouu-n»oP would e
fhdicutive of control. An affirm \tive answer as to any of thége
&:onn»o% would more likely than not support .a determination that
ﬁ-u noyﬁ%ﬁo: is transacting U;n»:,aza An’ uost Africa.* :

. 055-.. the. aecnaﬂcno ” Bﬂbnvna ap-
;ﬁwmf ol nonvonun» 1] 5.»2.: . wh le ﬁro< no«ﬁon éngagé in business
1 Mosnb;sm«mo in ‘their own ame, mmo through subsidiaries .or
“n the case of..Cojifrolled jntermediariez, it is
nenunu_azf&, #o &.e.oun»ﬁcno _.!._ app 8, to. foreign, corporriions -thét,
wwmmwwwamrew affiliates :@Vou.-nnsa_ 4n South Africa. -In
mﬁﬂmﬁvnﬂﬂ -« waﬁca hwi purpops ‘of the, ‘legislaticn must
Vo no:up&an “idthere 1 rendering t"_.:. lead to a result not
w: announ,_ tnﬁu the ounosn»uw,_,vcgon@:i mouwg of :an act, the
j ﬁ.: ontrol waﬂwww. : sey . Turnpike: wﬂn
m .194 u.m..%wﬂ. B, V.. Now Jersey .
FIty, 2 .. Syper, 88, .
> 4Mn thé uﬂnncﬂﬂmiq&k na
i thdrawdl of oﬂ%&m ;
ireby prassuring L
Wo!n that 'put W,

y :.no.:.ﬁvn.o»nﬁ. -Fomp
tment., o "pull ow
t there to spd ap

f:to ba not subject:¥o
gﬁﬂwﬁ& ao _not’ cperate in

i...*w 1§?§€»«uw\m:o&omu not’ 323 ...Mu
verigy b d&mﬁoacn ‘given, it rﬁw.w
itoglive i coryrate -offiger,
: Sfféctor” »..o
“plithint nwifiﬂntodn. tﬁu:&
<&Hum¥ onnn»z on nJo reaspdas

x'u

k>v? Div. 3985}, éo

uﬁ% treign companies uaww,éfa.

“purpose: of - th¢

-6 -

South Africa through their own corporate identities, but instead
carry out their business purposes through the medium of subsidi-
aries or affiliates. Since the reality is that many, if not most,
foreign corporate entities operate in South Africa in the latter
fashion, and keeping in mind the remedial nature of the statute, it
is concluded that the term, "company," in, the phrase, "company
engaged in business ...," must be read liberally to include any
subsidiary or affiliate of a corporate issuer.

By the same token, the word “company" must be read to
include any issuer which is itself a subsidiary or affiliate of a
parent company engaged in business in South Africa. This situation
is of importance to the Division because it invests a significant
amount of money in short-term debt securities of finance companies
that are subsidiaries of parents engaged in business in South
Africa. The finance companies themselves operate only domestical-
ly. However, any investment in a subsidiary plainly benefits a
parent company.- -It would equally defeat the salutary purpose of
the legislation if pension and annuity funds were to be indirectly
"invested in companies engaged in business in South frica through
-subsidiaries or affiliated companies rather than directly rw—nocor a
m,uugno parext: noﬂaonnno n:ﬁﬁé. :

dw ws

The Un<uu»o= has also asked whether it would be per-

" missible to gwu. ‘on the fiadings of the IRKC as to which companies

are engaged i business in South Africa. Absent express statutory
-znsn.n»uanwo:. an’ Administrative agency is not empowered o dele-
gate discretionary duties to outside parties. >Uuu.unvnuos of North
Jersey District Water Supply Commissicn, 175 N.J. Super. 'i567 (App.
Div. 1980). The legislation provides no w:ﬁroﬁpﬂs for ‘the. delega-
tion of any ‘discretionsry duties relating to its implementation.
Although the canvassing or. surveying of companies involves, to a
certain extent, a fairly a.nn&nf.»ﬁaw or ministérial tebk, the in%ter~
pretation of the data received still n.on:u.n.aa some &.unuaanurn% or
interpretative judgment on ‘the part of the party u.wn:wn:_u the.
information. Therefore;  the Divisic :
itself whether a

or in the Repub):
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that the company is in fact engaged in business with or in the
Republic of South Africa.*

You have also asked whether the legislation applies to
investments of the New Jersey Cash Management Fund. That fund,
(the "CME"), is a common trust fund maintained by the Division of
Investment in which are deposited surplus monies of the State,
municipalities and local agencies, and also pension and annuity
monies. These monies are then invested by the Division in certifi-
cates of deposit, commercial paper and other short-term debt secur-
ities. As provided in the regulations of the State Investment
Council, the depositors in the CMF essentially share in the gains
and losses resulting from the investments on a pro rata basis.
Since the legislation is applicable to all assets of the pension
and annuity funds and the CMF is an asset of pension funds to the
extent of their proportional share therein, it is clear that the
CME is subject to the divestiture law as long as the pension and
annuity funds continue to own shares therein. Application of the
statute to the CMF, however, would cease were the Division to
withdraw the pension and annuity funds from the CMF and establish a
similar common fund strictly applicable to them, one that would
have a South African-free portfolio.

Another question raised is whether the Division is pro-
hibited from entering into repurchase agreements. with dealers and
banks, if such companies are engaged in busineas in South Africa.
The legislation prohibits the Division from investing pension .and.
annuity funds in ".,.. the stocks, securities or other obliga-
"tions..." of any company engaged in business in South Africa.
Repurchase agreements ("repos") are written agreements entered into
between dealers or banks, on the one hand, and investors, on the
other, whereby the former sell to the investors securities of third
partiea, consisting usually of government obligations or certifi-
cates of deposit, and promise to buy them back within a stated
period of time at a premium.  There are two basic types of repos:
‘wholesale repos and retail .repos. moo Note, Lifting the Cloud of
Uncertainly Over the Repos Markat: - Characterization of Repos as
Separate Purchases and Sales of’ moncnnnu_.oo. 37 Vand L. Rev. 401,
403-407 (1984). The former are; ﬂuﬂunnww% short-term “contracts to
sell and repurchase Hnnuotno:oansnn»on oo<on~§o=n securities.
These repos are entered »:no by Euo m«ononnwewauoudo to carry out
Bononnn< policies or by aocagan t' . ge

* This is not to say, votwcon. ﬁ-un vmﬁ*nmo?,.!& not no:u»hon.
the IRRC findings. - Ths!
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short term funds. Id. at 40S. Retail frepos are usually longer
term contracts to sell government securities or certificates of
deposit and are usually entered into by depository institutions.
Ibid. Wholesale repos are sold to sophisticated investors, whereas
retail repos are often mass-marketed to smaller investors having
varying levels of sophistication and expertise. Ibid.

While repos certainly represent contractual obligations
of the dealer or bank, we do not read the phrase "... or other
obligations," to mean any contractual or legal obligation of a
party with whom the Division may deal. The legislation specifical-
ly bars jinvestments by the Division, not any and all contracts
entered into by it with companies doing business in South Africa.
Indeed, on signing the bill, Governor Kean recommended that execu-
tive action now be considered restricting state contracts with
vendors that engage in business in South Africa, making it clear
that he did not intend it to encompass such normal contractual
obligations between the State and outside parties. It is also an
axiom of statutory construction that in the construction of a
statute in which special language is followed by general language, .
the special language is, under the doctrine of ejusdem generis,
definitive of the general language, and the general words are not
to be construed in their widest sense, but are meant to apply only
to things of the same general kind of class as those uvma nwon:.w
mentioned. Atlantic City Transportation Co. v. :npnr R T ONJJ.
Supe i 262 (App. Div. 1950). Thus, the phrase, "or ogow ‘obliga«
tion," must be read to apply only to the same general E—:a of ‘class
as those B onpnwo-:ﬁ ,in.—n»o:!..- i1.e. stocks and securitied. =Tt
refers to “bonds", "hotes" ss_n ‘other »:nnncaosan uoa»ﬁ-oa and used
to raise capital non a corporation. .

The term aoncn»n»au.a a aono.n»n Ohth:Um ipd%?
"stocks," is itself a nﬂﬂn»an.. is generally def{néd -as
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