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‘Janvary 25, 1960

How. SALvATORE A. BONTEMPO
Commissioner of the Department of
Conservation and Economic Development
205 West State Street

Trenton, New Jersey

FORMAL OPINION 1960—No. 1
Dear COMMISSIONER:

We have been asked whether pursuant to the Power Vessel Act, Laws of 1954,
¢ 236, N.J.S.A. 12:7-34.1, power vessels operating on the Delaware River above
tidewaters and on Greenwood Lake, a nontidal body in New York and New Jersey,
should be registered and whether the operators of such vessels must be licensed. The
Power Vessel Act provides in part:

“No person, company, or corporation shall operate any power vessel or
motor on any of the waters of this State, other than tidal waters, unless such
power vessel or motor shall have been first registered with the department,
and such registration remains in force and the operator thereof shall have
been duly licensed to operate a power vessel.” (N.J.S.A. 12:7-344.)

“With each such registration there shall be delivered to the person, com-
pany or corporation registering the power vessel or motor a set of registra-
tion plates which shall be displayed on the bow of the power vessel. It shall
be the duty of the person, company or corporation registering or operating
a power vessel to have such vessel at all times when it is being operated,
properly equipped with the required life preservers, fire extinguishers and
lights pursuant to the rules and regulations prescribed by the department and
operated only by a licensed operator, having in his possession an operator’s
license card issued by the department under the provisions of this act.”
(N.J.S.A. 12:7-34.5.)

Inasmuch as Congress may regulate vessels on navigable waters of the United
States pursuant to Article 1, section 8, clause 3 of the United States Constitution,
the Commerce Clause, the effect of certain pertinent federal statutes on the Power
Vessel Act must be considered. The Act of June 7, 1918, 40 Stat. 602, as amended,
46 U.S.C. §288 (1952), provides in part:

“Every undocumented vessel, operated in whole or in part by machinery,
owned in the United States and found on the navigable waters thereof, except
public vessels, and vessels not exceeding sixteen feet in length measured
from end to end over the deck exciuding sheer, temporarily equipped with
detachable motors, shall be numbered. Such numbers shall be not less in size
than three inches and painted or attached to each bow of the vessel in such
manner and color as to be distinctly visible and Jegible.

“The said numbers, on application of the owner or master, shall be
awarded by the Coast Guard official of the district in which the vessel is
owned and a record thereof kept in the district in which the owner or man-

(1)
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aging owner resides. No numbers not so awarded shall be carried on the bows
of such vessel” (Emphasis added.)

The foregoing section is repealed as of Apri) 1, 1960 by the Federal Boating Act of
1958, better known as the Bonner Act, 72 Stat. 1754, 46 U.S.C.A. § 527 et seq. (1958).
The Bonner Act, with reference to navigable waters of the United States, authorizes
the Secretary of the Department in which the Coast Guard is operated to establish
“an overall numbering system” for undocumented vessels propelled by machinery of
more than 10 horsepower and permits him to approve any slate system for the
numbering of vessels meeting standards set forth in the act. 46 U.S.C.A. § 527a (1958).
The numbering system under the Power Vessel Act has not been so approved. It
further provides that the owner of any undocumenled vessel required to be numbered

who keeps his vessel principally in a state not having an approved numbering system.

must aftec April 1, 1960 carry a federal number issued by the Secretary. In language
similar ta that of 46 U.S.C. §288 (1952) it is announced that no number not awarded
pursuant ta the act “. . . shall be carried an the bow of such vessel.” 46 U.S.C.A.
527(f).

In view of the potential conflict between these federal statutes and the Power
Vessel Act we must ascectain whether the (wo waterways are navigable waters of
the United States. Waters, whether or not tidal, which in their ordinary condition
or with reasonable improvements by themselves, or by uniting with other waters,
form a continued highway over which commerce is or may be carried on with other
states or foreign countries in the customary mode in which such commerce is con-
ducted by water are navigable waters of the United States. See United Stales v.
Appalochian Electric Power Co., 311 U.S. 377 (1940). The Delaware River, being
traversable for commerce between New Jersey and Pennsylvania, is a2 navigable
waterway of the United States in its entire length within this state. A similar con-
clusion must be reached for Greenwood Lake, it being of sufficient size for commerce
by marine vessels between New York and New Jersey. These results accord with
those heretofore reached by the United States Coast Guard.

A vessel is documented when issued a marine document by the Bureau of Cus-
toms. Title 46 of the United Stales Code provides three forms of documentation:
(1) registration, see 46 U.S.C. §1) (1952); (2) enrollment, see 46 US.C. §252
(1952) ; and (3) licensing, see 46 U.S5.C. § 263 (1952). Though it is unnecessary to set
forth the prerequisites to documentation, it should be noted that Greenwood Lake
and the nontidal waters of the Delaware River are used almost exclusively by un-
documented vessels. Complete application of the Power Vessel Act on Greenwood
Lake or the nontidal portion of the Delaware River would require a complying owner
of a vessel governed by 46 U.S.C. §288 (1952) or the Bonner Act to violate f{ederal
law by placing numbers not awarded by the Coast Guard on the bow of his vessel.
Therefore, 10 the limited extent that the Power Vessel Act requires slate numbers
to be carried on the bows of vessels on navigable waters of the United States in-
cluding Greenwood Lake and the Delaware River, it is unconstitutional as violative
of the Supremacy Clause of the Federal Constitution and is superseded. Cf. United
Automobile Workers v. Wisconsin Emplovment Relations Bd., 351 U.S. 266, 271
(1956) ; Local 24 v. Oliver, 358 U.S. 283 (1959). The federal statutes, however, are
not inconsistent with the provisions that the vessels on these waters be registered
and their operators licensed. And the state police power extends to the regulation
of persons and vessels on navigable waters of the United States. 56 Am. Jur., Waters
§197 (1947); see The Vessel M/V "Tungus” v. Skovgaard, 358 U.S. 588 (1959) ;
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Silos Mason Co. v. Tax Commw’n, 302 U.S. 186 (1937) ; Hamburg Am. S.S. Co. v.
Grube, 196 U.S. 407 (1905) ; Pennsylvania v. Wheeling and Bebnont Bridge Co., 59
U.S. (18 How.) 421 (1855). Thus since there are no further constitutional infcmi-
ties in N.J.S.A. 12:7-34.4 and 34.5 it must be resolved whether the Legislature would
have intended that the Power Vessel Act otherwise continue in effect to require
registration of vessels even if the vessels could not display the issued plates. Registra-
tion without the carrying of plates would be useful for several reasons. Firstly, in
cases of theft or disputed ownership a claimant could produce his plates or otherwise
prove registration. Secondly, fees collected for registration are available for Lhe use
of the State without regard for the carrying of the plates. N.J.S.A. 12:7-34.10.
Thirdly, registration provides an opportunity for the Department of Conservation
and Economic Development to examine the registered vessel in order to delermine
whethec the vessel complies with the equipment requirementis in the regulations to
the act. We therefore conclude that the Power Vessel Act is severable 10 the end
that the unconstilutionality traceable to the {ederal pre-emption does not interfere
with the registration of vessels on navigable waters of the United States. And. of
course, oferators must be licensed on navigable waters of the United States. But
when vessels kept on Greenwood Lake or the Delaware River are registered. plates
should be issued because they must be attached should the vessel be transported to a
landlacked lake entirely within New Jersey or the nonnavigable portion of a river
in New Jersey.

One further problem remains. By Formal Opinion No. 22, 1956, this office held
that the boundary between Pennsylvania and New Jersey along the nontidal portions
of the Delaware is the middle of the river. But by the Compact af 1783, Peansylvania
and New Jersey agreed that each State would “enjoy and exercise a concucrent
jurisdiction within and upon the water . . . between the shores of said river.”
N.J.S.A. 52:28-25. Accordingly there is no doubt but that the Legislature could have
authorized enforcement of the Power Vessel Act, so far as not pre-empted, on the
entire nontidal portion of the Delaware. Such a construction must be adopted. The
phrase “waters of this State” in the Power Vessel Act is used in a jurisdictional
rather than proprietory sense for the State as sovereign does not own the nontidal
waters of New Jersey or the soil beneath them. See Beoker v. Normanoch Ass'n,
25 N.J. 407 (1957) ; Formal Opinion No. 22, 1956. And although the boundary be-
tween New Jersey and Pennsylvania above tidewaters is the middle of the river,
jurisdictionally the power of the Stale 1o control the operation of vessels is of equal
scope on either side. Further as was held in Attornev-General v. Delaware and Bound
Brook R.R. Co., 27 N.J. Eq. 631 (E. & A. 1876) and Board of Health v. Phillipsbury,
83 N.J. Eq. 402, 416 (Ch. 1914), af’d, 85 N.J. Eq. 161 (E. & A. 1915) the object of
the compact was “to secure the administration of justice and the use of the river as
a public highway.” The Power Vessel Act is directed at the latter object. Thus
wilhin that act the entire nontidal portion of the Delaware River between Peansyl-
vania and New Jersey is a “water of this state”” While under N.J.S.A. 52:28-25
jurisdiclion over the river is concurrent and not exclusive, it does not follow that
consent of Pennsylvania is a prerequisite to enforcement of the Power Vessel Act
on the Delaware. [n Commontweslth ex rel. Reed v. The Sheriff, 13 Phila. 446 (Ct.
Quar. Sess.) it was held that Pennsylvama could require licenses for pilots on the
Delawace River though New Jersey had not consented to or participated in the
administrative action. The court declared:
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“After examining all the legislation, it is clear that, as between the States
of Pennsylvania and New Jersey, concurrent jurisdiction exists, and as the
relator was first arrested by the Pennsylvania authorities, under a Penn-
sylvania warrant, expressly authorized by the statute, we have jurisdic-
tion; .. .

Prosecutions for violation of the registration, licensing or other provisions of the
Power Vessel Act on the Delaware River may be brought in a county or district
court. N.J.S.A. 52:28-33 provides:

“The judicial investigation and determination of any capital or other
offense, trespass or damage committed within and upon the water of the river
Delaware, which this State is entitled to enjoy and exercise, by virtue of
sections 52:28-23 to 52:28-28 of this Title, shall belong to and be exercised
by the Superior Court or the courts and officers in the county lying and being
nearest to the place where such offense, trespass or act was committed, as
fully as if said place was within the body of such county, and it shall be
lawful to describe said offense, trespass or act as having been committed in
or upon the water of the river Delaware in the said county.”

All violations of the Power Vessel Act are offenses within this section. By N.J.S.A.
12:7-34.28 the Legislature announced that violators of provisions of the Power
Vessel Act not governed by a specific penalty section are disorderly persons. The
only specific penalties are imposed for operation under the influence of narcotics or
intoxicating liquors, N.J.S.A. 12:7-34.19, and these penalties are far more severe than
those which may be awarded pursuant to N.J.S.A. 12:7-34.28 for other violations.
Disorderly conduct has always been deemed an offense, State v. Labato, 7 N.J. 137
(1951) ; Sawran v. Lennon, 19 N.J. 606 (1955); Cannon v. Krokowitch, 54 N.J.
Super. 93 (App. Div. 1959) and the severity of punishment afforded by N.J.S.A.
12:7-34.19 requires that violations of it be placed in the same category. Prosecution
for such violations, however, should not be brought in the Marine Navigation Court
because N.J.S.A. 52:28-33, in vesting the county, district and Superior courts with
jurisdiction over Delaware River offenses, impliedly has excluded the navigation and
municipal courts from such cases. See 2 Sutherland, Statutory Construction § 4915
(3d ed. 1943).
Very truly yours,

Davip D. FurMAN
Attorney General

By: MortoN 1. GREENBERG
Deputy Attorney General
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FeBrUARY 10, 1960
HonoraBLE JouN A. Kervick
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 2
DeAr MR. KEervick :

You have asked for our legal opinion as to whether the gain realized by corpora-
tions subject to the New Jersey Corporation Business Tax Act, N.J.S.A. 54:10A-1
el seq., is taxable to such corporations in either of the following two situations; i.e.,
first, where a parent corporation liquidates its wholly owned subsidiary and receives
the latter’s net assets having a present fair market value in excess of the tax basis
of the parent’s investment in the subsidiary, and pursuant to Internal Revenue Code
of 1954, § 332, no gain is recognized for Federal Income Tax purposes; and secondly,
where one corporation conveys all of its net assets to a second corporation, or to the
latter’s subsidiary, solely in consideration for the capital stock of the transferee which
has a fair market value in excess of the tax basis of the transferor’s net assets, and
pursuant to Internal Revenue Code of 1954, § 368(a) (1) (¢), no gain is recognized
for Federal Income Tax purposes.

Section 5 of the Corporation Business Tax Act imposes a “franchise tax to be
annually assessed to and paid by each taxpayer” upon, inter alic “134% of its entire
net income or such portion thereof as may be allocable to this State as provided in
Section 6.” Therefore, whether the described transactions give rise to income which
is taxable under that Act depends on whether the parent corporation in the first
situation and the transferor of the assets in the second realize “entire net income”
within the meaning of N.J.S.A. 54:10A-4(k).

The statutory definition of “entire net income” reads as follows:

* ‘Entire net income’ shall mean total net income from all sources, whether
within or without the United States, and shall include the gain derived from
the employment of capital or labor, or from both combined, as well as profit
gained through a sale or conversion of capital assets. For the purpose of this
act, the amount of a taxpayer’s entire net income shall be deemed prima facie
to be equal in amount to the taxable income, before net operating loss deduc-
tion and special deductions, which the taxpayer is required to report to the
U. S. Treasury Departinent for the purpose of computing its Federal income
tax; provided, however, that in the determination of such entire net in-
come. . .."”

This definition employs the same language used by the courts to describe
income which is subject to taxation under the 16th Amendment to the Constitution
of the United States. See Eisner v. Macomber, 252 U.S. 189 (1920). Although this
constitutional definition lies at the basis of the Federal income tax law, the imple-
mentation of the 16th Amendment in a workable tax system has required an enormously
more elaborate specification of what constitutes taxable income.

New Jersey’s Corporation Business Tax Act does not include the detailed speci-
fication of what constitutes “entire net income.” Refinements of this definition are
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left to administrative regulation (N.J.S.A. 54:10A-27) and the Internal Revenue
Code. The New Jersey statute incorporates by reference various provisions and
concepts of the Internal Revenue Code. For cxample, a taxpayer’s fiscal reporting
period is required to be the same for New Jersey purposes as for Federal. N.J.S.A.
54:10A-4(i). Receipts, for purposes of the allocation factor (N.J.S.A. 54:10A-5(c))
must be based on the same accounting method, cash or accrual, as used for the Federal
tax. N.J.S.A. 54:10A-6(B). Adjustments of income made by Federal authorities
must be reported to the New Jersey Corporation Tax Bureau within 90 days there-
after; and amended Federal returns must be reported to New Jersey within the same
period. N.J.S.A. 54:10A-13. The Director of the New Jersey Division of Taxation,
may require any taxpayer to submit copies or pertinent extracts of its Federal income
tax returns to the_ New Jersey Bureau. N.J.S.A. 54:10A-14.

The regulations issued by the New Jersey Corporation Business Tax Bureau
pursuant to Section 27 of the New Jersey Corporation Business Tax Act recognize
the dependence of our statute on Federal law to supply necessary definitions and
concepts. For example, accounting periods are to be those used for Federal income
tax purposes. Regulation 16:10-2.110. The method of accounting is to be the same
as the Federal. Regulation 16:10-3.125. “Federal taxable income” is to be adjusted
where the franchise tax period of liabilities differs from the Federal reporting period.
Regulation 16:10-3.300. The New Jersey receipts and payroll allocation factors
follow the reporting basis used for the Federal tax. Regulations 16:104.200 and
16:10-4.270. Generally, the assets allocation factor adopts the basis of assets used
for Federal tax purposes; the limiting word, “generally,” refers to the New Jersey
rule of restoring book values for fully depreciated assets which are still in use. Regu-
Jation 16:10-4.320. Changes in tax accounting years will not be permitted by New
Jersey unless first authorized by the Commissioner of Internal Revenue. Regulation
16:10-5.120.

1t is in this context that we must construe the operative definition of “entire net
income” in the New Jersey statute; ie, “ . . the amount of a taxpayer’s entire net
income shall be deemed prima facie to be equal in amount to the taxable income be-
fore net operating loss deductions and special deductions which the taxpayer is
required to report to the U. S. Treasury Department for the purpose of computing
its Federal income tax; providing . . . " It has been suggested that the use of the
term “prima facie” in this definition connotes a presumptive identity between the
concepts of Federal taxable income and New Jersey entire net income and that this
presumnption of identity can be rebutted under some unspecified circumstances. How-
ever, the Corporation Tax Bureau, which is responsible for administering the New
Jersey statute, has rejected this interpretation. Its Regulation 16:10-3.300 states:

"‘Taxable income before net operating loss deduction and special de-
ductions’, hereinafter referred to as Federal taxable income, is the stacting
point in the computation of entire net income. After determining such Federal
taxable income it must be adjusted as follows:

“a. Add to Federal taxable income: [various statutory ad-
justments] ;

“b. Deduct from Federal taxable income: [various statutory
adjustments].”
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The regulation does not appear to contemplate any departures from Federal tax-
able income other than those expressly prescribed in the statute. It is our opinion
that, as suggested by the quoted regulation, the definition of “entire net income” is
always equivalent to Federal “taxable income” and that the presumption, which the
use of the term “prima facie” implies is subject to being rebutted, is a presumption
as to the correctness of the amount of taxable income reported by the taxpayer or
determined by the Internal Revenue Service rather than the concept of ‘'taxable
income.” First of all, the intent that the New Jersey tax should be keyed to Federal
taxable income is evident from the repeated references in the New Jersey statute
and regulations to Federal concepts and definitions. Secondly, the provisions of the
New Jersey statute for the imposition of a franchise tax measured by corporate in-
come contain only a cursory definition of income; if a far more detailed definition
were not provided by incorporation of the pertinent provisions of the Federal Internal
Revenue Code, it is questionable whether the New Jersey statute would contain a
sufficiently detailed standard to provide constitutionally adequate guidance for the
administration of the act. Thirdly, it is 10 be presumed that the Legislature adopted
a statute whose enforcement and application is administratively feasible; if the New
Jersey statute authorized departure from the Federal concepts of taxable income in
cases of corporate reorganizations and mergers, extremely difficult administrative
problems of valuation and auditing would be created.

The conclusion that the statute does not authorize a departure from the Federal
concept of “taxable income” in cases of corporate reorganizations and mergers car-
ried out in compliance with the non-recognition provisions of the Internal Revenue
Code is confirmed by consideration of the construction given to the similar New York
statute. McKinney's Consolidated Laws of New York, Taxation, Section 208, sub-
section 9, defines “entire net income” as “total net income from all sources, which
shall be presumably the same as the entire taxable income which the taxpayer is
required to report to the United States treasury department, or which the taxpayer
would have been required to report, if it had not made an election under subchapter s
of chapter one of the Internal Revenue Code, except as hereinafter provided.” The
similarity between the New York and New Jersey definitions of entire net income
as well as like similarities between other sections of the two statutes makes it ap-
parent that the form of the New Jersey statutc was borrowed in part from that of
New York. The New York cases have consistently held that “entire net income” for
New York purposes will always be identical in concept with Federal “taxable income”
except insofar as the New York statute has specifically prescribed otherwise. The
word “presumably” in the quoted definition of New York entire net income is inter-
preted to permit a departure {rom reported Federal taxable income in amount, but
not in definition. People ex rel. Conway Co. v. Lynch, 258 N.Y. 245, 179 N.E. 483
(N.Y. Ct. of App. 1932) ; People v. Lew, 237 N.Y. 142, 142 N.E. 446 (N.Y. Ct. of
App. 1923) ; People ex rel. Barcalo Mfg. Co. v. Knapp, 227 N.Y. 64, 124 N.E. 107
(N.Y. Ct. of App. 1919). The New York Department of Taxation and Finance, basing
itself on these and similar cases, has issued an administrative ruling holding that where
gains or losses are not recognized for Federal income tax purposes because of the
non-recognition provisions of the Federal Code, such gains or losses will not be included
in computing New York entire net income.

- We conclude, therefore, that the corporate transactions which prompted your
request for an opinion do not give rise to “net income” within the meaning of the
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New Jersey Corporation Business Tax Act if they fall within the non-recognition
provisions of the Internal Revenue Code.

Very iruly yours,

Davio D. Fueman
Attorncy General of New Jersey

"By: MuRry BROCHIN
Deputy Attorney General

FesruArY 29, 1960
Frepeeick M. RaysinGer, Commissioner
Department of Education
175 West State Street
Trenton, New Jersey

FORMAL OPINION 1960—No. 3

Dear Dr. RAUBINGER:

You have asked for our legal opinion on two related questions: First, whether
a candidate who has received the greatest number of votes in an election for member
of the board of education of a local school district organized under Chapter 7 of
Title 18 of the Revised Statutes is qualified to serve in that position although he will
not have been a resident of the territory contained in the district for at least three
years prior 1o the date upon which ncwly elected members are scheduled to take office;
and, secondly, if not, then how the office for which he was a candidate should be filled.

The qualifications for members of the board of education of a local school district
organized under Chapter 7 of Title 18 of the Revised Statutes are set forth in R.S.
18:7-11 as follows:

“A member of a board shall be a citizen and resident of the territory
contained in the district, and shall have been such [or at least three years
immediately preceding his becoming a member of the board. He shall be able
to read and write. He shall not be interested directly or indirectly in any
contract with or claim against the board.”

The mandatory character of the quoted residence requirements are emphasized by
R.S. 18:7-12 which states;

"A member of a board shall, before emering upon the duties of his ofhce,
take and subscribe an oath, before an officer authorized to administer oaths,
that he possesses the gualifications prescribed in section 18:7-11 of this Title,
and the oath prescribed by section 41:1-3 of the Revised Statutes. The oaths
shall be filed with the sccretary.”

A person who does not have the qualifications set forth in R.S. 18:7-11 cannot take
the necessary oath and is therefore disqualified from “emering upon the duties of bis
office.”” Cf. Waldor v. Untermann, 7 N.J. Super. 605 (Law Div. 1950) afl’"d 10 N.J.
Super. 188 (App. Div. 1950).

In order to be elected as a member of a local board of education, a candidate for
that office must have received “a plurality of the votes cast. . . .’ R.S. 18:7-41.
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Unless the votes cast for the candidate who received the highest number of votes
can be disregarded because he is disqualified, no candidate can be considered to have
received the necessary plurality. The general rule, supported by the great majority
of the decisions throughout the United States, is: “that votes cast for a deceased,
disqualified or ineligible person although ineffective to elect such person to office, are
not 1o be treated as void or thrown away, but are to be counted in determining the
result of the election as regards the other candidates”” Anmotation, “Result of elec-
tion as afecled by votes cast for deceased or disqualified person,” 133 A.L.R. 319,
320 (1941). The same Annoteiion further states, “The cases have usvally made no
distinction on the basis of the nature of the disqualification, in applying the general
rule—that votes cast for a deceased, disqualified, or ineligible person are not to be
teeated as void or thrown away, but are to be counted in determining the result of
the election as regards the oiher candidales—so as 1o prevent the election of the
person receiving the next highest number of votes, where the person receiving the
highest number was disqualified.”” Id. at pp. 333-334.

This rule was adopted in New Jersey in Chandler v. Wartman, 6 N.J.L.J. 30
(Camden Cir. Ct. 1883) (not officially reporled), a case involving a contested elec-
tion for the office of chosen freeholder in the Cily of Camden. The pelitioner in that
case, Chandler, had received 379 voles; his opponent, Wartman, 418. The petitioner
contended that Chandler did not have the necessary qualifications for office because
he was not at the time of the election a "citizen of the United States, resident in the
State of New Jersey and had not been resident in New Jersey oune year immediately pre-
ceding the election.” The petitioner argued that since he was the only qualified
candidate who had received votes at the election, he was entitled to the office. The
Court rejected petitioner’s contention in the following terms fd. at pp. 302-303) :

“* * *Chandler received a minority of the votes cast for the office, and 2
minority candidate is not elected, whether his opponent be eligible or nat.
This is the general rule established by nwmerows decisions. The Supreme
Court of Wisconsin, in several cases, has held that where the candidate who
receives a majority of the votes cast for an office is proved not to be eligible,
the candidate who received the next Highest vote is not elected. State v.
Smith, 14 Wis, 497. State v. Giles, 1 Chandler (Wsis.) 112,

"The New York Court of Appeals, in People v. Clute, 50 New York
(5 Sickles) p. 451, affirms this doctrine. Judge Folger, in delivering the
opinion of the court, said: ‘It is the theory and general practice of our
government that the candidate who has but a minority of the legal votes cast
does not become a duly elected officer.” In Missouri the same doctrine pre-
vails. In one case in that State the Court remarked as follows: ‘To declare
‘a candidate for an elective office elected who has received but few votes, an
the ground that his competitor, who received perhaps twice as many, was
disqualified, would not accomplish the will of the electors, the object of an
election being to ascertain the will of the majority. In Commonwealth v.
Churley, 56 Pa. 270, the candidate who received the mosi votes {or sheriff
was disqualified, and the court held that the next highest candidate was not
elected. The Judge, in delivering the opinion, said, ‘The voles cast at an
election for a person who js disqualified from holding an office are not nulli-
ties, They cannot be rejected by the inspector or thrown out of the account
by the return Judges. The disqualified person is a person still, and every
vote thrown for him is formal.’” (Emphasis added.)
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The rule stated in the Annotation and exemplified by Chandler v. Wertman, supra,
was recently approved by our Appellate Division in the case of McCarthy v. Reich-
enstemn, 50 N.J. Super. 501 (1958). Plaintiff in the latter case had been a candidate
for the office of councilman in the West Ward of the City of Newark. There had
been seven candidates for that office, none of whom had received a majority. Plaintiff
had received the third highest number of votes. The applicable statute (N.J.S.A.
40:69A-161), provides that if none of the candidates for councilman in a given ward
receives a majority, a run-off election must be held between the two candidates
receiving the highest number of votes. During the period between the election and
the date set for the run-off, the candidate who had received the second highest number
of votes died. Plaintiff contended that he was thecrefore the qualified candidate for
office who had received the second highest number of votes and, consequently, should
be permitted to enter the run-off election. But the Court denied plaintiff’s contention,
basing its decision on the rule previously quoted from the Annotation in 133 A.L.R.
319.

The rationale of the majority rule is that under our system of government, no
person should be elected to office who has not been chosen by at least a plurality of
the qualified electors actually voting. In a case such as that which you have described,
the candidate receiving the second highest number of votes has not received such a
plurality. There is no way to know for whom the persons who cast their ballots for
the disqualified candidate would have voted if they had known he was ineligible for
office.

Therefore, under the majority rule which has received the approval of the
Courts of this State, the candidate who has received the highest number of votes in the
school district election has not been elected because he is not qualified for the office;
the other candidates were not elected because none of them received a plurality of the
votes cast. Therefore, there has been a failure to elect the requisite number of members
of the local board of education.

R.S. 18:4-7 provides:
“A county superintendent of schools may:
* * *

"(d) Appoint members of the board of education for a new township,
incorporated town, or borough school district and for any school district under
his supervision which shall fail to elect members al the regular time or in case
of a vacancy in the membership of the board of education which occurs by
reason of the removal of a member for failure to have the qualifications
required by section 18:7-11 of the Revised Statutes or as the result of a
recount or contested election or which is not filed within sixty-five days of the
occurrence of the vacancy. Such appointees shall serve only until the organiza-
tion meeting of the board of education after the next election in the district
for members of the board of education.” (Emphasis added.)

The county superintendent should therefore appoint a qualified person to member-
ship in the board of education.
Very truly yours,
Davip D. FurMaN
Attorney General

By: Murry BrocHIN
Deputy Attorney General
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Feb 29, 1960.
How. FLovp R. Horrman, Director eoruary 0

Office of Milk Industry
P. O. Box 1424
Trenton, New Jersey

FORMAL OPINION 1960—No. 4
Dear Direcror :

You have asked whether you have power under the Milk Control Act to require
m.ac.hmes vel?ding milk to be licensed as stores and whether you have authority to fix
minimum prices chargeable to purchasers from vending machines at levels different
than_ thoselﬁxed for purchasers from conventional stores. You do have power to
rel:]urre ordinary vending machines to be licensed as stores. You have authority to fix
prices cpargeable out of vending machines at different levels than prices chargeable in
copventlonal stores on condition that statutory standards are shown to be satisfied by
evidence at a hearing justifying the difference in treatment.

Section 28 of the Milk Control Act now in effect, L. 1941, ¢. 274, N.J.S.A.
4:112A—28, provides that "no * * * stace, as defined in this act shall » * » eng‘age in the
mllk‘ business within this State, unless duly licensed as in this act provided * * *”
Section 1 of the present act, N.J.S.A. 4:12A-1, defines the term “store” as follows':

A grocery store, delicatessen, food market, hospital, institution, hotel,
resLagrant, soda fountain, dairy products store, any governmental agency,
roadside stand and similar mercantile establishments.”

To determine whether a vending machine was intended to be included within the
stalulor._y definition of “store” it is necessary to examine the purpose and history of
the legisiation. The original Milk Control Act, L. 1933, c. 169, granted the Milk
Control Roard the power to fix prices “to be paid to the producer and to be charged
the consumer.” Although the Board was thus given power to fix prices at every
;t:li;(;e)of the distribution process, Jicenses were required only of dealers. Id., Art. V

a).

T.he 1933 act did not satisfy all the needs for milk control. It expired of its own
force in 1935 and was succeeded by a more comprehensive act, L. 1935 ¢. 175. The
preamble to the 1935 act stated that "“demoralizing practices” (i.e. ;;ric.e cu’lting)
?h.rez?lened not only the production of milk but also jts distribution, créating conditions
immical both to the agricultural interests of the State and to the consumers. In order
more effectively to prevent destructive price cutting the 1935 act extended the licensing
reéquirement to stores. Id. § 500. The act defined the term “store” as follows:

’

A grocery store, delicatessen, hospital, institution, hotel, reslaurant, soda
fountain, dairy products store, roadside stand and similar mercantile establish-
ments.” Jd. §112,

The inclusion in the definition of the word “store” in the 1935 act of all the then
_known means of carry-away sales 1o the consumer plus a more general definition to
{nc!ude all “similar mercantile establishments,” indicates a recognition that price cutting
is )ust. as harmful, regardless of the form of the outlet. You have recognized this
potential for many years by prescribing in price-fixing orders the minimum price at
which milk may be sold out of vending machines.
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Because advancements in techuology have introduced a new method of making
carry-away sales to'the consumer that was unknown at the time of the adoption of the
1935 act must not be allowed to frustrate the purpose of the Jaw to require licenses
of all means of carry-away sales to the consumer.

In every aspect that is important to the requirement of licenses, the usva} roadside
vending machine is identical with a ‘“dairy products store” and a “roadside stand.”
Certainly vending machines are mercantile establishments similar to the more partic-
ularly enumerated stores. For all of these reasons it is our opinion that the usual
roadside machine vending to consumers who carry the milk away must be licensed
under the Milk Control Act.. Section 36 of the present act, L. 194}, c. 274, N.J.S.A.
4:12A-36, provides further, however, “that a store selling milk exclusively for
consumption on the premises shall not he required to obtain a license * * *” Milk
vending machines in factories and office buildings which are patronized by occupants
of the building who drink the milk in the building, and outdoor machines which may be
sitnilarly patronized by people who drink the milk in the immediate area, may conie
within this exception. Whether or not the mijlk is consumed “on the premises”
presents a question of fact in each case. You have power under section 21 of the Milk
Control Act, N.J.S.A. 4:124-21, to adopt regulations to establish prima facie fests of
what is or is not on premises consumption. For example, you might by regulation
provide that milk vended in quart containers is prima facie for off-premises
consumption.

You also ask whether the prices fixed for vending machine sales may be different
from those fixed for sales out of conventional stores. Scction 21 of the Milk Control
Act grants a number of general powers, including the power to “fix the price at
which milk is to be sold or distributed * * *” N.J.S5.A. 4:12A-21. The grant of power
in this section is given meaning by the purposes therein listed, to prevent destructive
or demoralizing practices which would interfere with the interests of producers and
consumers. Section 22 of the Milk Control Act more specifically grants you the power
to fix "minimum prices to be charged the consumer * * *” N.J.S.A. 4:12A-22. In
exercising this power, this section provides that you are to take into consideration what
will best insure a sufficient quantity of {resh, pure and wholesome milk to the in-
habitants of this State, including the cost of transportation and marketing, and the
amount necessary to yield a reasonable return to the dealer or subdealer who supplies
stores. Prices may be fixed only after investigation and proof, N.J.S.A. 4:12A-22,
Abbotts Dairvies, Inc. v. Armsirong, 14 N.J. 319 (1954), and altler an advertised
public hearing and a finding of fact by you, N.J.5.A. 4:12A-23. Whether or not the
prices fixed for sales out of vending machines may be different from that fixed for
sales out of conventional stores depends upon whether an application of these statutes

would warrant a finding of fact by you that the purposes of the Milk Control Act

will be served by such a distinction.
Very truly yours,

Davip D. FurMaN
Atlorney Geneval

By: WiLtiam L. Bovaw
Deputy Altorney General
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March 17, 1960.
Hon. Epwarp ). PaTTEN
Secretary of State
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. §
Dear MRr. PATTEN:

" You have asked us whether it was lawful for you to reject a petition for electors
of president and vice-president to represent a party whose candidates for president and
vice-president are both inhabitants of the same state as the electors, New Jersey. In our
opinion, your rejection of this petition was Jawful and was required by the United
States Constitution and the applicable laws of this state.

The petition in question was offered for filing in attempled compliance with R.S.
19:13-3 to 13. These statutes provide for the direct nomination by petition for
candidates to be voted on at the general election. R.S. 19:134 provides that in the
case of a petition nominating electors of president and vice-president of the United
States, the names of the candidates for president and - vice-president {or whom such
electors are to vote may be included in the petition. The petition in question does
designate the names of the candidates for president and vice-president for whom the
electors named in the petition are to vote. The petition reads in part as follows:

“PETITION OF.NOMINATION FOR GENERAL ELECTION
NOVEMBER 8, 1960
FOR ELECTORS OF PRESIDENT AND VICE-PRESIDENT

* » *
To the Honorable Secretary of State:

We, the undersigned, hereby certify that we reside in the State of New Jersey,
and are legally qualified to vote for such candidates, and pledge ourselves to support
andAvole for the persons named in such petition, and .that we have not signed any
other petition of nomination for the primary or for the general election for such office.
And we request that you cause to be printed upon the official general clection ballot the
names of the candidates and their designation of party or party principle.

We further certify: the title of the party which the said Electors represent is the
Poor Mans Party, and the candidates of the said party for whom the Electors are to
vote are Henry Krajewski for President, and Anne Marie Yezo for Vice-President.

R.S. 19:13-7 provides that any petition for direct nomination for the general
election to be received for filing must. bear a verification by at least five of the voters
signing the petition. The petition bears a verification with signatures as follows :

"State oF NEw JERSEY, .
CounTy oF Hupson' ’

Stephen Tichy, 8623 Durham Ave.
Charles W. Krajewski, Sr., 176 Charles St., Secaucus, N. J.
Anne Marie Yezo, 8617 Durham Ave.,, North Bergen, N. J.
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Henry Krajewski, 201 Secaucus Rd., Secaucus, N. J.
Stephanie Krajewski, 201 Secaucus Rd., Secaucus, N, J.
Charies Seheeh, 235 Pen Horn Ave., Secaucus

Anne Tichy, 8623 Ducham Ave., No. Bergen

being duly sworn, upon their oaths saith that they are the signers of the
petition hereto annexed, and are legal voters of the State of New Jersey; that’
the said petition is made in good faith; that the afhants saw all the signatlures
made thereto, and verily believe that the signers are duly qualified voters.”

The third and fourth of the above verilying signatures are those of the candidates
{or whom the electors are to vote foc vice-president and president, respectively, The
verification shows that both candidates are inhabitants of the State of New Jersey.

The first clause of the 12th Amendment to the Constitution of the United States
provides that:

“The electors shall meet in their respeciive states and vote by ballot for
President and Vice-President, one of whom, at least, shall not be an inhabitant
of the same state with themselves; * * *

Thus, an elector from New Jersey may not cast his ballot for a candidate for
presideat and a candidate for vice-president both of whom are inhabitants of New
Jersey. This has always been a requirement of the federal constilution. See Article
11, section 1, clause 3. Therefore, the electors nominated in the petition in question
cannot lawfully vole for the candidates for whom they are required to vote according
to the petition since both candidates are inhabitants of New Jersey.

L. 1944, ¢, 16, §1, N.JT.5.A. 19:14-8.1, provides that in lieu of the names of
candidates for electors there shall be printed on the ballots the names of the
candidates for president and vice-president printed together under the title “Presidential
Electors For.” For voters to express a preference for electors who are to vote far
Henry Krajewski and Anne Marie Yezo, would be ineffectual since the electors
cannot carry out the will of such voters. Even if these candidates received the
greatest number of votes cast, the electors named in the petition could vot cast their
ballot for them as president and vice-president.

R.5. 19:13-22 directs that you certify to each c¢ounty clerk the names only of
such candidates "for whom the voters within such county may be by law entitled to
vote * * * RS 19:13-10 and [l authorize you to reject summarily petitions
obviously not in conformity with the provisians of the election law,

Accordingly, your rejection of the petition in question was required by the United
States Constitution and the applicable law of New Jersey.

Very truly yours,

Davio D. FurMan
Atlorney General

By: Wittram L. Bovan
Deputy Attorney General

e
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April 5, 1960,
Hororasre JorN A, Krrvicx
State Treosurer
State House
Trenton, New Jersey

Wiaaam Kinesiey, Depuly Direclor
Diwsion of Texamon

State House Annex

Trenton, New Jersey

FORMAL OPINION 1960—No, &
Dear Sins.

You have asked for our opinion as to what assessment valuation of Class 11
railroad property should be included in the computation of the apportionment of
county taxes among the municipalities of each Counly. The same question arises in
promulgating a table of equalized valuations to be used in the caleulation and
apporbionment of State school aid funds vnder N.J.S.A. 54:1-35.1.

The basic formula for the apportionment of county taxes and for the distribution
of school aid funds includes the use of aggregate valuations for each municipality based
essentially upon the true value of all real properly in the municipality {either assessed
initially at troe value or “equalized” to true value) plus the aggregate value, as
assessed, of all personal property. See: R.S. 54:3-17 to 19; N.J.S.A. 54:1-352;
N.J.3.A. 54:4-52; City of Possoic v. Passaic Counly Board of Toxation, 31 N.J. 413
(1960} ; City of Passaic v. Passaic County Boord of Taxation, 18 N.J. 371 (19%9) ;
Borough of Tolowa v. Pessaic County Board of Taxzation, 5 N.J. 454 (1930),

In the most recent Passaic case, supra, 31 N.J. at 418, Chief Justice Weintraub
speaking for the Court, said:

3

"Additionally, it is pertinent 1o add that in directing the preparation of the
equalization table for wse in the distribution of state aid io schools, a subject
kindred to the matter of texation, Cify of Passaic v. Passaic County Board of
Tazation, supra, (18 N.J, at page 385), the Legislature direcied the inclusion
of both real and personal property, requiring real property to be equalized at
true value and personal property o be taken as assessed. L. 1954, c. 86:
N.J.S.A. 54:1-35.1 et seq”

Class 11 railroad property valuations have not heretofore been involved in an
“equalization” computation as has usually been the case with other real propecty
under R.S. $4:3-17 and N.J.5.A. 54:1-35.3, since Class II railroad property  ig
required to be assessed by the Director of the Division of Taxation at full value under
N.J.S.A. 54:29A-17, and it js assumed that the Director does so to the best of his
ability. Therefore, the Directar’s valuations of Class IT raiiroad propecty are
accepted as representing true value for the purposes of apportioning county taxes
and State schoot aid funds. However, the question now raised arises out of the fact
that the Director has reduced inilial valuations of Class I railroad property in certain
mupjcipalities “to less than true value, when necessary to prevent discrimination” as
required by the Supreme Court in D. L. & W. R.R. Co. v. Neeld, 23 N.J. 561, 575
(1957). See also: Borough of Hasbrouck Heights v. Division of Tax Appeals, 54 N.J.
Super. 242 {App. Div. 1959). Where Class 1 railroad propecty valuations have been
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reduced for these purposes they no longec represent true value. Such reduced valva-
tions therelore, in our opinion, cannot be used for the apportionmen! purposes afore-
said. Instead, the initial valualions, taken to represent the corrected full true value
of Class 11 railroad properly, aftec review by the Director, should be used.

Very truly yours,

Davio D. Furman
Attorney General

By: Treooore 1. BoTTER
Depuly Atlorney General

Apcil 7, 1960.
HoxNorasre JouN A. KeRvicK
State Treasurer
State House
Trentor, New Jersey

FORMAL OPINION, 1960—No. 7
Dear Mr. Kervick .:

You have asked our opinion whether a farmer widow of a war veteran who, upon
remarriage, loses the exemption from taxation granted her by Art. VIII, Sec. I, Par. 3
of the New Jersey Constitution and N.J.S.A. 54:4-3.12 et seq. is eatitled to have such

- exemption restored upon the termination of her second marriage by divorce.

A tax exemption is granted to a “widow . . . during her widowhaoad.” Const.
Art. VIII, Sec. 1, Par. 3; N.J.S.A. 54:4-3.12j. Netther the statute nor the Constitu-
tion defines the phrase “widow . . . ducing her widowhood.” Therefore, in the

absence of any indication of a contrary legislative intent, the phrase must be coastrucd
to have its usual and generally accepted meaning.

The term "“widow” has beea defined by judicial decisions as “a woman who has
lost her husband by death and is still unmacried.” Rlock v. P. & G. Realty Co., 96
N.J. Eq. 159, 160 (Chan. 1924). This legal definition ol the term is in accordance
with common usage. See Moniclair Trust Co. v. Reynolds, 141 N.J. Eq. 276, 279
(Chan. 1948). Therefore, a taxpayer who would otherwise be entitled to a tax
exemption as the widow of a war veteran loses her exemption upon remarriage, since
she is no longer a widow. N.J.S.A. 54:4-3.12n expressly recognizes that the re-
marriage of a former widow terminates her widowhood and, therefore, also her tax
exemption privilege.

1f a {former widow of a war veteran has terminated her widowhood by remarcriage,
her status as a widow is not revived when her second macriage ends in divorce. A
divorce terminales a macriage (although not necessarily all the obligations thereof)
as of the date of entry of final judgment. Wigder v. Wigder, 14 N.J. Misc. 880 (Chan.
1936). A judgment of divorce differs from a judgment .of nullity in that the latter
holds the marriage void ab initio. Waigder v. Wigder, supra. CI[. N.J.S. ZA:34-1.
Consequently, if a former widow has remarried after her husband's death, termination
of her second marriage by divorce doés not oblilerate either the {acl of her remarriage
as a legal event, or ils effect.of terminaling her widowhood as of the.date of
remarriage.
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We therefore wish to advise you that a former widow of a war veleran '\vho has
lost ker exemption by remarriage does not regain the privilege of an exemption upon
termination of hes second marriage by divorce.

Very truly yours,

Davin D. F'uaMan
Attorney General

By: Mugry BrocHIN
Deputy Atiorney General

April 11, 1960.

Hon. Eowaro J. Patren
Secretary of Stale
State House

Trenton, New Jersey

FORMAL QPINION 1960—No. 8

Dearn Mg, Patren:

You haye requested our opinion whether the Seccetary ol State should accept
service of process on foreign corporations doing business n this State, bul not
authorized to do business here.

Supréme Court Revised Rule 4:4—4, relating to personal service upon corpora-
tions, provides that under conditions prescribed therein personal service may be made
upon a corporation "by delivering a copy of the surnmons and complaint to any
person aulthorized by eppoiriment or by low lo receive service of process on behalf of
the corporation. . . " (Emphasis added.) It should be noted that R.R. 414—_4 does
not state under whal circumstances the Secretary of State is a "person au\hOn'zed by
appointment or by Jaw 1o receive service of process,” but merely provides that if he 1s
such a person, service may be made upon him.

N.J.S. 2A:15-26 prescribes the circumslances under which the Secretary of State
is authorized and direcied to accept service of process on {oreign corporations which are
transacling business in New Jersey. Thal section relates only to “‘process in any action
commenced in any of the courts of this Stale against a domestic corporalion or 2
foreign corporation anthorized to trensact business in this State . . . " (Emphasis
added.)

Our opinion, therelore, is that you do notl have the authority to accept Service gf
process on any loreign corporation which is not aulhorized to transact business in
New Jersey.

Very truly yours,

Davio D. Furman
Attorney General

By: Mussy BrROCHIN
Deputy Attarney General
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January 25, 1960.
Mgr. Josgent E. CLaXTON
Assistant Conunissioner of Education
Department of Education
175 West State Strect
Tceatan, New Jersey

FORMAL OPINION 1960—Na. 9

Dear Mr. CLAYTON :

You have asked far our legal opinion on the followsng questions:

Y. May a board of trustees of a public library estublished under R S. 40:54-1
et seq., or a county library commission established under R.S. 40:33-1
et seq., enter into contracls authotized by Chapter 108, P.L. 1936, or mu'sl
such contracts be made by the governing bodies of the governmental units
involved ?

2. May such a boacd of trustees or county library commission make contracts
{or the {ree public library services specified in R.S. 40:33—1'e1 seq. and
40:54-1 et seq., or must such contracts be made by the governing bodics of
the county and municipalities, respectively?

The contracts referred to in your request for an opinion are those thich counties
and municipalities are authorized to enter into for the exchange and reciprocal use of
library services and facilities,

R.S. 40:54-29.1 states that “The goveraing body Of. any muuicipality' way, by
resolution, contract with any other municipality which maintains a free .D\:lbll(.: hbrary,,'
for the {urnishing of library service 10 the inhabitants of the first m}x?lc;gallty. L
R.S. 40:54-29.2 states that “The governing bady of such othec municipality may, by
resolution, enter into contract as provided in this act. . . 2 The contracts r_eferred .to
in R.S. 40:54-29.1 and R.S. 40:54-29.2 must be made between the governjng bodies
of the two municipalities.

R.S. 40:33-13.1 and R.S. 40:33-13.2 are similar to R.S. 40:?4—29.1 and R.S.
40:54-20.2 except that the former statute refers to “The governing body.of any
municipality ahich forms part of o county library sysiem. . - S and ’?uthonzes any
such muaicipal governing body to contract with the "goven?mg body” of any other
municipality which maintaias a free library system. (Emphasis added.) .

R.S. 40:33-6 provides that "Upon the adoption of the provisions 9{ 't'nis 'arhcke
the board of chosen freeholders (of the county] may contract with an EXlSlI'Dg library,
or library board, within the county or the hbrary commission of 2 cc'Juf'\ly Ilbr.a.r).' L
in anathee county. . . .” Thus a county which desires to use the exlsr..mg (acxhu‘cs 9(
anather fibrary must contract by its board of freeholders; the existing 'hb}-ar)"', which is
the other party to the contract, by its “lihvacy board,"."libralry Commission, elc.., a'nd
not by the governing body of the governmental unit which operates the existing
hbcary. ) . '

Chapter 108, P.L. 1956, N.J.S.A. 40:9A-1 1o 9A-4, reads in pertipent part as
follows :
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“The board of chosen freeholders of any county operating a Jibracy puc-
suant to chaptec 33 of Title 40 of the Revised Statutes and any one or more
municipalities, sitnate within such county, operating jointly or severally a
libracy oc libraries pursuant to chaptec 54 of Title 40 of the Revised Statutes
or any 2 a¢ more such municipalitics, situate within the same county, may
contract or agree with each other ta eslablish a federation of their libracies
far the purpose of groviding such forms of cooperative library service as the
coatracting parties shall agree upoan.”

R.S. 40 .9A-1 thus provides Lhat the contracts therein referred to shall be made
by “board of chosen freeholders of any couaty” and “any one or more municipalities,
situate with such county” or "2 or more such municipalities, situate within the same
county.” Tt is evident fromn the quoted statute that a county library may enter into a
contract specified therein only by action of its board of chosen freeholders. However,
R.S. 40:9A-1 does nol expressly specify whether municipalities desiting to enter into
the specified contracts may do so by their governing bodies or by the board of trustees
of the municipal library.

Chapter 108, P.L. 1956 must be construed as being in pari maleric with the other
statutes governing coopératian between public libraries. When the other statutes refesr
to "muaicipalities” as contracting parties 1o agreements authorized therein, they
clearly meaa that the contracts are to be made by the governing bodies of the two
municipalities. See R.S. 40:54-29.1, 29.2; R.S. 40:33-13.1, 13.2. It is therefore our
opinion that the word “municipality” in R.S. 40:9A-1 also refers to the governing
body of the municipality.

Very truly yours,

Davio D. FURMAN
Atiorney General

By: Murry BroCHIN
Deputy Attorney (ieneral

April 18, 1960.
Nen J. PARSEKIAN, Acting Direclor

Division of Motor Vehicles
State House
Trenton, New Jersey

FORMAL OPINION 1960—No, 10
Dear DIRECTOR PArsexian: '

You have requested our opinion as to the proper interpretation of the phrase
“exhibitions of motor vebicle driving skill” as contained in and regulated by chapter
174, L. 1953 (N.J.S.A. 5:7-8 15 19). You have made specific reference to the problem
of whether or not this term would embrace contests in the operation by children of
undersized vebicles through variovs obstacle arrangements. The sport of driving
small motor-powered “carts” on parking lots, race tracks and other off-street locations

for the amuscment of the childdren, their parents and olther speclators bas become
popular in recent years.
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N.J.S.A. 5:7-8 provides as follows:

“No person shall operate or conduct any motor vehicle races or exhibitions
of motor vehicle driving skill, or any track or other place for the holding of
such races or exhibitions, unless a license to operate and conduct the same
shall be first obtained from the Department of Law and Public Safety, which
license said department may, in its discretion, issue to any applicant therefor
upon compliance with the provisions of this act and the rules and regulations
issued pursuant thereto, and the payment of a fee of one hundred dollars
($100.00) in the manner hercinafter provided.”

The underlying motive of the legislation is to provide protection to spectators and
participants in races and exhibitions since the requirements outlined by the legislature
for licensees primarily concern safety and liability insurance provisions (N.].S.A.
5:7-10 to 15).

The term “motor vehicle” is commonly used and understood. It is defined in
N.J.S.A. 39:1-1 as including “a1l vehicles propelled otherwise than by muscular
power, excepting such vehicles as run only upon rails or tracks.” “Carts” are motor-
powered and come within this broad definition.

The carts serve a single purpose. They are operated at off-street locations where
spectators can gather to observe the driving skill of the operator. They are not used
for ordinary driving on the public street, nor are they licensed for such use. N.J.S.A.
39:3-5. In the cited circumstances the driving becomes an “exhibition” and is within
the regulated conduct embraced by the above quoted statute.

The meaning of the phrase in question, “exhibitions of motor vehicle driving
skili,” is thus, in paraphrase: a public display or showing of competence in operating
and controlling motor-powered vehicles. This definition is such as to apply the statute
to the exhibition of driving of any size vehicle. It applies to all competitive driving
and also to a public show of ordimary driving. The statute governs regardless of the
age of the driver-or the type of display involved. As to racing, under N.J.S.A. 5:7-8
there is no requirement of an exhibition—all racing is regulated.

This definition is reasonable and seems appropriate to the “cart” driving already
discussed. While N.J.S.A. 5.7-10(a) (1) requires post and rail safety protections
intended for larger vehicles, N.J.S.A. 5.7-10(a) (2) allows the Department of Law
and Public Safety to substitute other devices. The absolute requirements of guards
(N.J.S.A. 5:7-12) and insurance (N.J.S.A. 5:7-13) are appropriate to racing and
exhibitions regardless of the size of the vehicles involved. Speed is an important
factor in the danger to participants and spectators, and speed is not related to the size
of the vehicles. ]

1t is our opinion that the statutory language in question applies to all public shows
of motor vehicle operation of any nature, regardless of the age of the drivers or the
size of the vehicles involved, and specifically those contests you have described.
Persons conducting such exhibitions or contests must be licensed.

Very truly yours,

Davip D. FurRMAN
Atiorney General

By: Epwin C. Lanopis, Jr.
Deputy Attorney General
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April 18, 1960.

NEep J. PARSEKIAN, dcting Director
Division of Motor Vehicles

State House

Trenton, New Jersey

FORMAL OPINION 1960—No. 11

DEAR MR. PARSEKIAN :

You have requested our advice as to whether, under R.S. 48:4-20 et seq., owners
or opgrators of autc'>buses, transporting passengers for hire interstate over the streets
and highways of this state must pay the excise tax.

R.S. 48.:4—20 imposes an excise tax upon “every person owning or operating an
autobus which is operated over any highway in this state for the purpose of carrying
passengers from a point outside the state to another point outside the state, or from a
point outside the state to a point within the state, or from a point within th,e state to a
point qulside the state . . .” (Emphasis added.) The tax is imposed “for the use of
such highway” at the rate of “}4 cent for each mile or fraction thereof such autobus
shall have been operated over the highways of this state except that no excise shall be
payabl? for the mileage traversed in any municipality to which such owner or operator
has paid a municipal {ranchise tax for the use of its streets under the provisions of
R.S. 48:4-12” R.S. 48:4-23, a subsequent section of the same statute, directs that
the moneys collected from the excise on interstate buses shall be approl;riated to the
state highway commission “for use by it for the construction and maintenance of
highways.”

T'he applicability of the excise tax provided for by R.S. 48:4-20 to autobuses
traveling the New Jersey Turnpike depends on whether or not the phrase “any high-
way in the state” includes the New Jersey Turnpike.

) Altl.'lough the Turnpike Authority was created only in 1948, turnpike companies
existed in New Jersey long before that date. These were private corporations which
owned, constructed, operated and maintained public toll roads under state franchise.
The l‘f)?ds operated by the New Jersey Turnpike Authority and other turnpike
authorities throughout the country bear a relationship to state-financed highways
which in many respects is similar to that of the old turnpike roads.

Decisions of the New Jersey courts which have considered the roads constructed
fl‘nd gperfned by the old turnpike companies have determined that turnpikes are
.publxc highways” within the meaning of the latter phrase as it is customarily used
in the statutes of this state.

For example, in Miller v. Penna.-Reading Scashore Lines, Inc., 117 N.J.L. 152
(E. & A. 1936), the former Court of Errors and Appeals, consideriné the questit;n of
whethef a railroad might acquire title to a portion of a turnpike road through adverse
possession, held that: “It is well settled that turnpikes constitute public highways.”

In Atlantic & Sub. Ry. Co. v. State B’d Assessors, 80 N.J.L. 83 (Sup. Ct. 1910)
the former Supreme Cou.rt considered a factual situation which is closely analogous
to that presented by the issue of the applicability of R.S. 48:4-20 to interstate auto-

busses using the New Jersey Turnpike. The court in that ¢
. ase t .
290, p. 645, § 4 which reads: construed L. 1906, <
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“Every street railroad corporation subject to taxation under the pro-
visions of this act shall, on or before the first Tuesday in May in each year,
return to the State Board of Assessors a statement showing the gross receiply
from its business in this State for the year ending December 31st, next
preceding, and any Such corporation having part of its road in this State
and part thereof in another State or Siates, or hoving parl of its road on
private property and port on awy public sireet, highway, road, lane or other
public place, shall make a report showing the gross receipts on the whole
line, together with a statement of the length of the whole line and the length
of the line in this State upon any street, highway, road, lane or other public
place, and the franchise tax of such corporation for the business done if‘ this
State shall be levied by the State Board of Assessors upon such proportion of
its gross reccipts as the length of the Jine in this State upon any street, high-
way, road, lane or other public place bears to the length of the whole
line; . . .* (Emphasis added.)

Part of the steeet and railway line involved in the Atlantic & Sub. Ry. Co. case
had been laid on a road constructed and operated by a turnpike company. The court
stated the issue presented and its holding as follows:

“The question propounded is whether this turnpike, a part of which the
prasecutor is occupying, is a highway or a public place within the meaning
of the statute of 1906. For mosi purposes o turnpike is regarded as a high-
way; and if may be soid to be generally so regarded when the lerm highway
is used in o siatute, unless the words and purposes of the act display o
different legislative intent.” (Emphasis added.)

In State, Parker, v. City of New Brunswick, 32 N.J.L. 548 (E. & A. [867) the
former Court of Errors and Appeals, speaking through Mr. Chief Justice Mercer
Beasley, considered whether the authorily of the City of New Brunswick extended to
requiring the grading and paving of ane of its streets which was also part of the
turnpike road of the New Jersey Turnpike Company. The court said :

“Syuch roads ave public highways. They are established by the sovereign
authorily of the state for the common benefit, and although the road-bed, and
the franchise to take tolls are private property, the easement itself is altogether
of a public character.” (Emphasis added.)

To the same effect, see Fenton v. Margate Bridge Co., 24 N.J. Super. 450, 456
(App. Div. 1953).

R.S. 48:4-20 was adopted in its present form in 1934, [ong before the creation
of the New Jersey Turnpike Authority. Consequently, the Legislature could not have
actually considered the problem of taxation of interstate buses using the turnpike w}?en
the taxing statute was enacted. It is highly significant however, that in the Turnpike
Authorily statute the turnpike itself is defined as a highway. R.S. 27:23-1 states that:

“In order to facilitate vehicular traffic and remove the present handicaps
and hazards on the congested highways in the State, and to provide for the
construction of modern express highways . . . the New Jersey Turnpike
Authority (hereinafter created) is hereby authorized and empowered to
construct, maintain, repair and operate turnpike projects (as hereinafter
defined) . .
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R.S. 27:23-4 specifically defines “project” and “turnpike project” as “any
express highway, superhighway, or motorway at such locations and between such
termini as may hereafter be established by law, and canstructed or to be constructed
under the provisions of this act by the Authority, . . . . * In other words the statute
specifically defines the turnpike as a highway. By so doing, the Legislature pre-
sumably intended to subject the turnpike to all previously enacted statutes which refer
to and regulate "‘highways” except such prior statutes as are clearly inconsistent with
the purposes of the Turnpike Authority Act.

To construe the phrase “any highway in the state” in R.S. 48:4-20 to include
the New Jersey Turnpike would nat be inconsislent with the purposes of the
Turnpike Act. The assumption underlying the operation of a toll road such as the
New Jersey Turnpike is that the saving of time and money and the adduional con-
venience resulting from traversing the turapike rather than an alternate highway
provides the user with benefits at least equivalent to the amount of talls which he must
pay. To hold that interstate buses traversing a toll-free highway are subject to taxes
but those using the New Jersey Turnpike are exempt therefrom woutd be in effect to
subsidizec the New Jersey Tucnpike by according tax exemptions to users thereof.
Such a subsidy by tax exemption would be contrary to a fundamental priuciple of the
New Jersey Turnpike Act which prohibits the devotion of any state revenues to the
construction or maintenance of the turnpike. In other words, when deciding whether 1o
use a turnpike or an alternate highway, 2 carrier should be in the position of having
to weigh the advantages provided by the turnpike {acilities against the cost of tolls;
there should not be any tax advantages to influence the carrier’s choice; and, there-~
fore, a carrier should be required to pay the same tax to the state whether it uses
the turnpike or an alternate free highway.

Despite these considerations, an Attorney General's Formal Opinion 1950—No. 78
reached the conclusion that the turnpike was not a “public highway” within the
meaning af R.S. 48:4-20 and that interstate autobuses traveling the turnpike were
therefore not subject to the tax.

Although this opinion cited no autborities, it is probable that the conclusion which
it reached was influenced by decisions of the United States Supreme Court which, at
that time, were generally interpreted as precluding taxation of interstate carriecs
except for the specific purpose of compensating the state for the carriers’ use of state
supported highways and in an amount proportionuate to the expense presumably in-
curred by the state as a result of that use. See, for example, Sprous v, South Bend,
277 U.S. 163 (1928) ; Intersiate Transit v. Lindsey, 283 U.S. 183 (1931). Under this
interpretation of Supreme Courlt doctrine, it was undoubtedly thought that since the
State of New Jersey made no direct inancial contribution to the cost of constructing
or maintaining the Turnpike, it could not exact a {ee from interstate carriers for its use.

However, later cases, and notably Capital Greyhound Lines v. Brice, 339 U.S.
542 (1950), abandoned any suggestion that the tax must be a contribution to the cost
of the highway, or that in amount it must be a fair share exacted from the users of
the highway for the expense of providing them with reoad facilities. Under this later
doctrine 3 tax on interstate carriers will be sustained if it is in some broad sense a
fair compensation to the state for the use of its highways. Cf. Fannin v. Public Utili-
ties Comm., 147 Obio State 354, 71 N.E. 2d 480 (1947) upholding the constitutionality
of a tax on buses for the maintenance and repair of the highways of the state, the
amount of which the apgellant contended had no relation to his use of the roads. Cf.
Northwestern States Portland Cement Co. v. Minnesota, U,S. 13 L.Ed. 2d 42] (1959).
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Furtheemore, Lhe constitutional right of a state to impose an excise lax on inter-
state common carriers for the use of state highways measured in part dy mileage
traveled on a toll highway was passed upon and upheld by the United States Supreme
Court in Skirks Motor Exp. Corp. v. Messner, 375 Pa. 450, 100 Atl. 2d 913 (Pa.
Sup. Ct. 1953) appeal dismissed for lack of a substantial federal question sub. nom.
Intersiale Motor Freight System v. Messner, 347, U.S. 941 (1954). One of the tax-
payers in that case contended that the excise tax n question was unconstitutional
because among other reasons, . . . a carriec who uses the Turnpike for a given
number of miles of its operalion must pay a toll in addition to the tax, whereas another
carrier who operates for an egual number of miles but does not use the Turnpike
pays only the tax, and therefore there js lack of vniformity in the operation of the
tax” The Pennsylvania Supreme Court rejected this argument upon the following
grounds :

“The Turnpike Commission holds the legal title to the Turnpike, but
only in its capacity as an instrumentality of the Commonwealth. Act of May
21, 1937, P. L. 774, sec. 4, 36 P.S. sec. 652d. The Turnpike is one of the
public highways which cross the State of Pennsylvania in the same general
locality. Two others ace the William Pean Highway and the Lincoln High-
way. No motor carrier is restricted to the use of the Turnpike 1o the ex-
clusion of either of such other two routes. Ii a motor carrier voluntarily
chooses 1o use the Turnpike because of more economic and efficient operation,
such voluntary choice cannot provide the foundation for a constitutional
argumeat. The choice 1§ obviously made becavse the amount of the toli is
less than savings in operations resulting from a shorter route, few aud very
slight grades which make jt possible to carry loads up to the legal limit,
absence of intersections and savings in fuel and time. Appellant Interstate
has aot shown (hat the tax plus the toll exceeds fair compensation for its
use of the Turnpike. A taxpayer can not voluntarily assume a burden aad
thea be hieard ta say that it is unconstitutional. Thece is no merit ia this
cantention.”” 100 Atl. 2d ac 918

To the same cfect see Tramsamerican Freight Lines, Inc. v. Commonwealth,
396 Pa. &4, 151 Atl. 2d 630 (Pa. Sup. Ct. 1939) cert. denied 361 U.S. 882 (1959).

[n surmary, thecefoce, the Jine of New Jersey cases oreviously cited have con-
strued the term “nighways” as used in the statutes of this State 10 include turnpikes;
this consteuctian of the term is supposted and confrmed by the Tuenpike Act itself,
R.S. 27:23-1 and R.S. 27:23-4; and presenly authoritative doctrine of the United
States Supreme Court does not require exewmplion {rom taxation of iaterstale buses
using the Turnpike.

You ace accordingly advised that R.S. 48:4-20 does apply to intersiate buses
using the New Jersey Tucnpike.

Very truly yours,

Davip D. FurmAN
Attorney Generel

By: Murry BROCHIN
Deputy Aitorney General
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May 18, 1960
Mr. Nen ). PARSEXTAN, Acting Director
Division of Motor Vehicles
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 12
Dear Dwrgctor:

We have been asked whether the Director of the Division of Motor Vehicles
can revoke the drivec's license or regisiralion of a person who f{ails to answer a
sutnmons charging a violation of a local parking ordinance.

The responsibility foc enforeing lacal parking ordinances rests primarily on local
officials. Normally, the summons (sheet 4 of Local Cruminal Court Form 12) is
completed by a local police afficer. See R.R. 8:10-1. It is to be served on the de-
fendant in the manner provided by R.R. 8:3-2(c) (3) (i1). In addition to personal
service on the defendant, this rule authorizes service by ordinary mail to the defendant's
“last known address.” The last known address is obhtained through the “look-~up”
service of the Division of Motor Vehicles. See R.S. 39:3-36, 10 and 37. Thus, means
for due service of summonses ace available to Jocal officials.

Frequently, when the violation of a local parking ordinance is discovered, the
officer fills in on the summons the cegistration number and desceiption of the vehicle
and leaves the summons an the vehicle. This, by itsel(, is aot due secvice. See Report,
New Jersey Supreme Conrt's Municipal Cowrt Comnittee, March 17, 1960, pages 3
and 3.

Procedures ace available to lacal officials to assuce the appearance lor trial of a
pecsan duly secved with a2 summans, [a the case of a resident who fails to answer
a summons duly secved the local couct may issue a warrant focr his arrest. R.R.
8:10-3(a). Such a warrant may he executed at any place within the state. R.R.
8:3-2(c) (2). Bail may be requred from a non-tesident personally served with a
summans. N.J.S. 2A :8-27, 28; sec Roesch v. Ferber, 48 N.]J. Supec. 231, 233 (App.
Div. 1957). If a non-resident who has posted bail fatls to appear for trial, Lhe bail
is forfeit. R.R. 8:10-3(b).

R.S 39:5-30 gives the cirector discretionary power to cevake licenses and regis-
teatians for viglation of the provisions of Titfe 39 “or any other reasonable grouads.”
The adoption of ordiaances by municipalities regulatiag parking (s authorized by
R.S. 39:4-197(1) (f). MHowever, although a local parking ordinance js authorized
by Title 39, the violation of an ordinance is not a violation of Title 39 itself. The
“other rcasonable grounds™ rmust be related o 2 persan’s itness to own or aperate
a2 motor vehicle.

Where proofl shows that a pecson has deen duly served with one or more sum-
monses which he has aot answered, the director has power to conclude that uader
all the circumstances revocation s justified because of the person’s disregard for the
law. However, if it is not shown by proof that the snmmonses have been duly served
i accocdance with R.R. 8:3-2(¢) (3) (it), such a conclusion is not justihed. Action
by the director in these cases would be gaverned by the procedure set out in R.S.
39 :5-30.
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Tt is our opinion that the director may revoke a license or registration of a per-
son failing to answer one or more duly served summonses where, wnder all _Lhc cir-
cumstances, the proof shows that the action is justified because of the person’s disregard
for laws relating to motor vehicles.

Very truly yours,

Davip D. FurMaN
Atiorney General

By: Wiittam L. Bovaw
Deputy Attorney General

May 25, 1960

HonorasLe Nzp J, PARSEXTAN
Acting Direclor

Division of Metor ¥ chicles
State House

Trenton, New Jersey

FORMAL OPINICN 1960—No. 13

Tear DIRECTOR PARSERIAN :

You have asked whether cerlain interstate authorities, county, bi-municjpal and
municipal sewerage authorities or municipal housing authorities are entitted to “no
fee” registrations for their vehicles under terms of NJIS.A 39327 For example,
the following instrumentalities, Bergen Co. Sewerage Authority; Delaware R{ver
Port Authority ; Dover Sewerage Authority; Ewing Lawrence Sewerage Au.thorzty;
Housing Authority of A.P. Washingten Village; Housing Autho_rily of Elizzabeih;
Housing Authority of Hoboken; Housing Authority of Jersey City; Housing Au-
thority of Phillipsburg; Jersey City Incinerater Authority; Mt Holly S_ewerage
Autherity ; Port of New York Authority; and Riverside Scewerage Authority have
made application for such registrations.

The statule which requites interpretation, N.J.S.A4. 39:3-27, reads’ in part as
follows:

“Ng fee shall be charged for the registration of motor vehicles not used
for pleasure or hire, owned by the United States, the State of New Jersey,
a municipality, county, Passaic Valley Sewerage Compnissioners, North Jersey
District Water Supply Commission, duly authorized voluntee_r ﬁre depart-
ment, any duly recognized auxiliary or reserve police or_gamz‘aimn_ of any
municipality, hospital, humane society, an anti-cruelty society in this State,
New Jersey wing of the Civil Air Patcol incorporated by the Act of July 1,
1946 {Public Law 476-76th Congress), the Asmerican Red Crns§ or ambula‘:’jces
owned by nationally organized recogmzed veterans organizations. ook

This statote creates an exceplion to the general reguirement that fees be paid
for the registration of motor vehicles. N.J.5.A. 30:3-10, N.J.S.4. 39:3-20, et als.
The exception provided by N.J.5.A. 49:3.27 runs to the United States, the State of
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New Jersey, a municipality, or a county as well as to the Passaic Valley Sewerage
Commissioners, the North Jersey District Water Supply Commission and charitable
organizations of specified types. None of the authorities or instrumentalities you
mention are named i the statuie.

Although various “authorities”™ may be considered public or governmental instru-
mentalities and are closely associated with the State, or a county, or a municipality,
such authorities are normally considered independent of these governmental wunits.
For example, in considering the nature of the New Jersey Turnpike Authority and
simifar public corporations, our Supreme Courl in New JSersey Tuwrnpike Authority
v. Parsons, 3 N.]. 235, 243, 244 {1949) said:

“Though created by the State and subject to dissolution by the State,
they are in the eyes of the law independent entities and the State is not re-
sponsible for their debts and liabilifies, whether they be municipal corpera-
tions or counties or such specialized bodies as the Port of New York Au-
thority; Ci. Cakiforniec Toll Bridge Authority v. Wentworth, 212 Cal 298,
208 Pac. 485 (1931). The fact that the members of the Turnpike Auihority
are appointed by the Governor with the advice and consent of the Senate
rather than elected by the voters in nowise alters the status of the Turnpike
Authority as an independent corporate entity any more than does the similar
appointment of the members of the Port of New York Awvthority, R.S.
32:2-3, or the members of the Interstate Sanitation Commission, R.S. 32:19-1.
* % * Tt i5 also objected that the Turnpike Authorily is the alter ego of the
State and noi a seli-sufficient public corporaiion because it is a body corpo-
rate and politic ‘in the State Mighway Department, R.S5, 27:23-3. This
statutory provision is manifestly intended to be a compliance with the con-
stititional provision requiring that ‘all execotive and administrative offices,
departments, and instrumentalities of the State government, including the
offices of Secretary of State and Atiorney General, and their respeciive
functions, powers and duties, shall be allocated by law among and within not
more than twenty principal depariments,” Article V, Section IV, paragraph 1.
But the State Highway Commissioner is given no authority whatsoever over
the Turnpike Authority. The Turnpike Awthoriiy i5 in but not of the State
Highway Department and that fact does not make it any the less an inde-
pendent entity, as the language of the entire Act clearly demonstrates.”

The statute in quesiion uses descripiive terms when enusmeraiing certain types
of charitable organizations but when the statute departs {rom Lite governmental units
of State, county and municipality, it does so by naming only two authorities of the
type we are considering, the Passaic Valley Sewerage Commissioners and the North
Jersey District Water Supply Commission. If all authorities of like nature were to
be exempt from registration fees because of their close relation to the named govern-
mental units, there would have been no need for the Legislature to specify these two
authorities. In fact, we deem it to be the legislative intent that other anthorities not
specifically named, which are related fo but are somewhat independent of the govern-
mental units of State, county and municipaliiy, are not excused from the payment of
regisiration fees. These authorities are not, strictly speaking, the State, county or
municipality. There is no general clause in the statute by which their exemption
is expressed.
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Accordingly, we conclude that the authorities or instrumentalities nat specifically
named in N.J.S.A4. 39:3-27 are pot entitled to the benefits of that statute.

Very teuly yours,

Davio D. FurmMan
Attorney Generol

By: Prrer L. Hucpes, 111
Deputy Attorney Generol

May 26, 1960
Raymonn F. MaLg, Commissioner
Department of Labar and Indusiry
20 West Front Street
Treaton, New Jersey

FORMAL OPINTON 1960—Na. 14

Dear ComMMISSIONER MALE:

You bave asked whether the exemption of hotel employment from the Miniraum
Wage Standards law, as provided in R.S. 34:11-34, applies to a hotel diniog room
that is operated not by the hotel itself but by a concessionaire. 1f the exemption does
apply, you further ask whether the concessionaire is exempt where he operates a
“coffee shop™ type of establishment with an entrance directly from the street (as well
as from within the hotel) so that patrons need not enter the hotel to enter the es-
tablishment. R.§. 34:11-34 provides:

“As used in this article:

* ok

‘Occupation’ means an industry, trade or business or branch thereof or
class of wark therein in which women or minors are gainfully employed but
shall not include domestic secvice in the home af the emplayer or labor ou a
farm oc employment in a hotel;

* % »” (Emphasis supplied.)

The answer o your secand question is found in Hotel Suburban Svsiem v. Holder-
man, 42 N.J. Super. 84 (App. Div. 1956). There the court held, in part, that Maada-
tory Wage Order No. 9, concerning the employment of women or mminors at reslau-
rant occupations, did not apply to women and minors cmployed in hotel restaurants
regardiess of the fact that nonresidents were served in the eating facilities of the
hotel, Referring to the definition of “occupation” the Court, at page 91, stated that
the Minimum Wage Act

kx5 upequivocally and unqualifiedly exempts ‘employment in a hotel;
that there js no basis for interpretation or construction of the statute by the
Commissioner. The duty of the administrative agency, therefore, is 1o exclude
all employment in a hotel {rom inclusion under the minimum wage standards,
at least to the exteat of operations not beyond what may be regarded as cus-
tomary or reasonably incidental to the conduct of the hotel business.”
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Assuming that the purpose of the outside entrance is only to encourage patronage by
nonresidents of the hotel, it would have no bearing on the applicability of the exemp-
tion. It is also immatecial whether the type of operation is classified as a "restaurant,”
“dining room” or “coffee shop.”” The court’s opinion s 50 definite as to the exclusion
of employment in a hotel that the only pertinent inquiry is whether the operation of
a caffee shop is “customary or reasonably incidental to the conduct of the hotel busi-
ness.” Clearly, it is. See Hofel Suburban System v. Holderman, supre, at page 94.

The precise point raised by your first question is whether employment in a hotel
dining room operated by a concessionaire rather than by the hotel itsel{ comes within
the statutory language setting forth the cxemption, “employment in a hotel” (Em-
phasis svpplied.) Although the plaintiffs in Hotel Suburban System, supra, were
owners of hotels, the court’s decision applies equally as well to the siiuation where
a concessionaire operates the dining room. Exclusion of hotel employment by K.S.
34:11-34 encompasses all employment on the premises of a botel that is customary and
reasonably incidenta) 10 the conduct of the kotel business. 1§ the Legislature had
intended an ageacy connotation, j.e., to restrict the scope ol the exemption to em-
ployees actually amployed by the hotel, it wounld have couched the exemption in those
terms. The common sense meaning of the language used by the Legislature indicates
primary emphasis on the location of the employment. In holding that the Legislature
was not unreasonable, arbitrary or capricious in providing an exemption for hotel
employment, the court, in Holel Suburban, at page 94, said:

“Conceding the validity of the defendants’ argument that the character of
a modern hotel is vastly different from that of an old-time inn, that the
hotel of today often carries on operations in addition to lodging and feeding
of guests, such as coffee shops, supper clubs, health clubs, swimming pools,
garages, etc., and that the employees of those departments should be covered
by the Mipimum Wage Act, the authority to classifly and exempt lies with
the Legsslature; it is not an administrative or judicial functien.”

The variovs activities described above without distinctions as to the type of employ~
ment, logether with the possible reasons why the Legislature provided for this ex-
enption as discussed by the Appellate Division in Hofel Suburban and by the New
Jerscy Supreme Court in New Jersey Resteurani Association v. Holderman, 24 N.J.
295, 302-303 (1957), permit no other conclusion than the one just stated.

A distinction between restaurants or coffee shops owned and operated by the
botel and those owned and operated by a concessionaire would be difficult to enforce
and subject to easy abuse. Large hotel corporations frequently enter into coucession
agreements wherein they grant or lease commercial enterprises conducted on the
premises of a modern hotel. These agreements come in a variely of forms with diverse
terms and arrangements. A concessionaire may pay a fat rental fee or he may pay
a certain percentage of the net profits to the hotel. The hotel may retain the right
to supervise and conlrol the operation of the concession. In fact the hotel itself may
be run as a concession. A difficult legal question thus may arise as to who is the
actual employer. Presumably, the Legislature did not intend the exemption from the
Minimum Wage Standards law to depend upon the form of agreement existing be-
tween the hotel owner and the restavrant concessionaire. There appear no inherent
reasons for working conditions in a hotel restaurant operated under a coucession to
be different from working conditions in a restavrant operated by the hotel itself. The
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reasons that the Legislature had for exempting the lalter necessarily would apply to
the {ormer type of operation.

You are therefore advised that the hotel employment exemplion contained in
R.S. 34:11-34 applies where the hote] dining room is operaled by a concessiomaire
as where it i3 operated by the hotel itseif.

Very troly yours,

Davip D. Furman
Attorney General

By: Stereen F. LICHTENSTELY
Deputy Altorney Gencral

June 2, 1960
HororasLe INED J. PARSEKIAN
Acting Director
Division of Motor Vehicles
State House
Trenton 25, New Jersey

FORMAL QOPINION 1960—No. 15

DeAR DirecToR PARSEKIAN :

You have requested an opinion concerning the use of “dealer” plates issued to
manufacturers and dealers pursuant to N.J.S.A. 39:3-18. This section permits the
Director, Division of Motor Vehicles, to issue special registrations and registration
plates bearing the word “dealer” 1o manufacturers of and dealers in motor wvehicles.
These registrations are issued for scparate fees to any manufacturer of moter vehicles
and to bona fide dealers licensed as such by the Director under the terms of this sectiort.
Meiropolitan Motors, Inc. v. State, 39 N.J. Super. 208 (App. Div. 19563} .

You have asked whether manvfacturers of trucks or bona fide dealers can permit
the use of vehicles so registered by prospective purchasers on a trial basis prior to
sale. During this period, ownership would remain in the manufacturer or dealer
the vehicle would continue to display “dealer” plates.

You have indicated that in the course of business, especially when trucks or other
commercial vehicles are involved, it is necessary for manuwfacturers and dealers to
authorize the use of a truck on trial in order for the purchaser 1o Jearn whether the
vehicle performs the work satisfactorily, Under such circumstances, trucks with
dummy loads or payloads perform tests under operaling conditions. At no time is any
compensation paid for use of the vehicles.

N.J.S.A. 39:3-18 authorizes the use of “dealer” plates by manufacturers so long
as the vehicle is "% * * gwned or controlled by such manufacturer * * *,” and ek R
only if it is operated only for shap, demoasiration or delivery purposes.® * *” The
same section permits dealers to use such plates on any vehicle " * * awned by such
dealer; and prowided such vehicle is not used for hire* * L

It is our opinion that, subject to reasonable regulations you may promulgate under
N.J.5.A. 39:3-3, the use of “dealer” plates by vehicles under the control of a pur-
chaser on trial but befare sale would not violate the terms of this section.
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Clearly, the terms of N.J.S.A. 39:3-18 asuthorize such use of ‘"dealer” plates
issved to a manwfacturer. Express language i Lhe section permits use for demaon-
sfration purposes so long as awnership remains in the manuiacturer. There is no
express statutory time limitation as to such usc. However, the duration as to such
use could not be prolonged beyond a reasonabie period for demonstralion purposes
to avoid the obtaining of commercial plates by the user. N.J.S.A. 39:3-20; State v.
Tucker, 61 N. J. Super. 161 (App. Div, 1960); of. N.V. Vehicle angd Traffic Low,
par. 63, 62 A. McKinney's Laws, Vehicle and Traffe, §63; N.Y. Lows 1959, ¢. 775,
effective October 1, 1960.

As to the use of “dealer” plates issued to a dealer, as distinguished from a manu-
facturer, during a demonstration or trial period, it is our opinion that such use is
sanctioned under N.I.S.A. 39:3-18. Demonstration use was originally specifically
authorized as to dealers in L. 1921, c. 208. In 1926 an amendment occurred permitting
dealer plates on any vehicle “owned by such dealer” and, although demonstration use
was not expressly authorized, it was not prohibited. L. 1926, ¢. 192. The only limita-
tion was that a dealer could not lend his plates to any person for use on any vehicie
not owned by the dealer. Thus, under the 1926 taw, demonstration use could be per-
mitted providing the vehicle remained the property of the dealer.

The next amendment, by L. 1934, ¢. 123, imposed the condition that the vehicle
bearing “dealer” plates must be operated “exclusively for his business and not for
hire.” The present statute results from an amendment in 1951, L. 1951, c. 4, which
removed the prohibition against the personal use of the vehicle by dealers.

Never has there been a prohibition against use of “dealer” plates on vehicles
during demonstration or trial perigds.

" While there is a difference in the specific language regulating use by a manu-
facterer as compared to use by a dealer, the entire section must be read as a whole
and a sensible interpreiation given fo its terms which is “consonant to reason and
pood discretion” Schiersiead v. Brigantine, 290 N.J. 220, 230 (1959). Certainly, per-
mitting use during ownership by a dealer of a vehicle for demonstration purposes
does not derogate the purpose of the scction and the limitations contained therein.
The prospective purchaser is not hiring the velicle or otherwise paying for its use.

That the express authorization of demonstration use as to vehicles owned by
manufacturers does not imply the prohibition of such use as to vehicles owned by
dealers can be ascribed to the difference in their operations. Manufacturers in the
normal course .of business sell vehicles to dealers and not directly to users. Specific
authorization to manufacturers for the use by occasional purchasers of their vehicles
for test or demonstration purposes was therefore necessary to remove any doubt of
its legatity. On the other hand, such activity is a norsmal incident of a bona fde
dealer’s operation, and is clearly lawful even without specific authorization. Cf. Meiro-
politan Motors, Inc. v. State, supra; Stale v. Tucker, supra.

Very truly yours,

Davio D. FurMan
Attorney General

By: Davin M. Sarz, Jn.
Assistant Attorney General
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JuxNe 2, 1960
HonorABLE JorN A. KERVICK
State Treaswrer of New Jersey
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 16
Dear MRr. KervicK : :

We have been asked for an opinion as to when an exemption from taxation be-
comes effective for property which was taxable on October lst of the pre-tax year
and is then declared exempt by statute enacted during the tax year. An example of
this problem is shown by Laws of 1959, Chap. 3, an Act that amended R.S. 54 :4-3.24
to include the Boy Scouts aud Girl Scouts of America anong those associations whose
property is exempt from taxation. This Act was approved on February 3, 1959.
Section 2 thereof provided that: “This act shall take effect imiediately.”

‘The question presented under these circumstances is whether an exemption for
part or all of the tax year in which the Act was passed may be allowed. There are
related variations of this problem. Its understanding will be found in a general ex-
amination of the tax statutes and cases.

R.S. 54:4-1 provides in part, that “all property shall be assessed to the owner
thereof with reference to the amount owned on October first in cach year * * *”
It is generally held that, “Property is assessable or exempt with reference to its
ownership and use on October 1 preceding the calendar year.” Jabert Operaling
Corp. v. City of Newark, 16 N.J. Super. 505, 508 (App. Div. 1951) ; Jersey City V.
Montville, 84 N.J.L. 43 (Sup. Ct. 1913), afi’d. on op. below, 85 N.J.L. 372 (E. & A.
1913) ; Shelton College v. Ringwood, 48 N.J. Super. 10 (App. Div. 1957); 16
McQuillan, Municipal Corporations 279, Taxation § 44.105.

In Jersey City v. Moniville, supra, privately held property used for water supply
purposes was conveyed to the City of Jersey City on October 10, 1911. The City
then claimed an exemption for all or a portion of the tax for the year in question.
The court held that exemptions from taxation are determined by the status of the
property on the assessment date and that "land is not exempt because suhsequently
it passes to an owner who is exempt,” (at 44) notwithstanding that the transfer
occurs before the tax payment is due. .

The authority of Jersey City v. Montville has been expressly reaffirmed in recent
decisions. Jabert, supra, and Shelton College, supra. In Jabert, property which was
owned and used for charitable purposes by The Salvation Army had been exempt
for many years prior 10 1949, under R.S. 54:4-3.6. Such ownership and use obtained
on October 1, 1948. Soon thereafter, in November, 1958, title to the property was
conveyed to the Jabert Operating Corporation, a non-exempt corporation. Jabert
sued 1o set aside the assessment imposed for the year 1949. The Appellate Division
held that the stalviory requisites for exempt status were satisfied as of October 1,
1948 and “that fact established the status of the property as exempt for ‘the entire
year 1949.” 16 N.). Super., at 509. Therealter, by L. 1949, c. 144 (N.J.S.A. 54:4-63.26
et seq.) the Legislature afforded relief to allow a municipality to tax property which
was exempt on October 1st and later passes into the hands of a non-exempt owner.

In Shelton College, supra, property was acquired by a tax exempt college on
February 26, 1954. The court held that the property was taxable for the entire year
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of 1954, since jt was taxable on Oclober 1Ist in the pre-tax year. No exemption was
allowed for the period of the tax year following acquisition by the non-exempt owner.
The court noted that the Legislature, by L. 1949, c. 144, (N.J.S.A. 54:4-63.26 et seq.)
authorized a municipality to tax properly which was exempt on October 1st of the
pre-ltax year but is transferred thereafter to a non-exempt owner. The court found
that the Legislature’s failure to afford relief in the converse situation—a transfer
{rom a taxable to an exempt owner—was a reaffirmation of the rule of Montuille, a
rule which has been followed for many years.

While there are a number of statutory provisions which permit changes in assess-
ments aftec the October Ist date, these do nol concern changes in exempt slalus,
except for N.J.S.A. 54:4-63.26 ¢4 seq., noted above. Improvements constructed after
October 1st of the pre-tax year are taxable under the Added Assessment Law,
N.J.S.A. 54:4-63.1 to 63.11. Assessments nol made on Oclober Ist may also be
added under the Omitted Assessment Law (N.J.S.A. 54 :4-63.12 ef 5¢q.) See: Appeal
of N.Y. Stale Realty Terminal Co., 21 N.J. 90, 96 (1956). Where improvements 10
real property have been destroyed, demolished or otherwise materially depreciated
between October 1st and January Ist of the following year, a reduction in the assess-
ment can be made by the assessor. N.J.S.A. 54:4-35.]. Significantly, however, no
change in assessment is authorized if the depreciation in value occurs after January
1st of the tax year.

But there is no general statutory provision which allows a change from non-
exempt to exempt status for non-governmental property owners after the October lst
assessing date. This is contrasted with the provisions of N.J.S.A. 54:4-63.26, ¢¢ seq.
It is also contrasted with the allowance of an exemption upon the acquisition of
property through condemnation by the State or the United States Government. See:
Edgewater v. Corn Products Refining Co., 136 N.J.L. 220 (Sup. Ct. 1947), modified
and affirmed, 136 N.J.L. 664 (E. & A. 1948); New Jersey Highway Authority v.
Henry A. Raemsch Coal Co., 40 N.J. Super. 355 (Law Div. 1956) ; Mibnar Estaie v.
Borough of Fort Lee, 36 N.J. Super. 241 (App. Div. 1955) ; Atty. Gen'l. Opinion of
June 27, 1957, P-23, 1956-1957 Opinions of the Attorney General of N. J. 163.

Taxes validly assessed on real property become a lien on January 1 of the tax
year. N.J.S.A. 54:56. Procedurally, N.J.S.A. 54:4-4.4 provides that the time for
filing statements of exemption is on or before November 1 of the pre-tax year and
that a copy of exemption statements shall be filed by the assessor with the county
board of taxation “on or before January 10 following.” To allow an exemption for
all or part of thé tax year in which the exemption is created would require a legis-
lative intent to overcome the pre-existing statutes and case law on the subject. This
legislative intent cannot be found simply in the provision that “This act shall take
effect immediately.” The provision pormally does not mean that the exemption shall
take effect immediately but that the act shall take effect immediately, particularly where
the act does not waive the requirement for filing exemption statements on or before
November Ist of the pre-tax year. A statute normally has a prospective effect only,
unless a clear intention to the contrary is therein expressed. Wittes v. Repko, 107
N.J. Eq: 132 (E. & A. 1930) ; Neel v. Ball, 6 N.J. 546, 551 (1951) ; Harrington Co.
v. Chopke, 110 N.J. Eq. 574 (E. & A. 1932).

In Lakewood Judean Lodge v. Township of Lakewood, 25 N.J. Misc. 421 (Div.
of Tax Appeals 1947), cited with approval in Jabert, supra, 16 N.J. Super. at 509,
an analogous act was construed. There, a municipality had assessed property which had
been owned by a municipality on October 1, 1944 and was thereafter, on October 25,
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1944, transferred to a non-exempt individual. The municipality contended that the
property became taxable under L. 1945, ¢. 137 (N.J.S.A. 54:4-632). This law pro-
vided, in part, that property sold by a municipality after October Ist in the pre-lax
year can be included in an “added assessment list.” The act was approved on Apri)
10, 1945 and provided: “This act shall take effect immediately.” Nevertheless, it
was there held that since the act became effective on April 10, 1945, i1 was prospective
only and could not affect an assessment made as of October Ist, 1944.

Accordingly, it is ovr opiniop that a statute which grants an exemption from
taxation {ollowing October 1st of the pre-tax year will not effectively grant such
exemption for the ensuing tax year, or pari thereof, unless the Legislature clearly
expresses ils inlent to make such exemptlion effeciive notwithstanding the prior tax-
able status of the property.

Very truly yours,

Davio D. FurMAN
Altorney General

By: Twueovore I. BOTTER
Deputy Attorney General

June 3, 1960
CuristorRER H. Ritey, Director
Division of Shell Fisheries
Department of Conservation
and Economic Development
230 West State Street
Trenton, New Jersey

FORMAL OPINION 190—No. 17
Dear DIRECTOR RILEY:

You have requesied an opinion defining the circumslances under which the State
acting through the successors to the f{ormer riparian commissioners may make a
riparian grant or lease to lands under tidewaters on which are found natural oyster
beds.

The power to lease lands of the State beneath tidal waters for the planting and
cultivation of oysters and clams was formerly exercised by the Board of Shell Fisheries.
R.S. 50:1-23. With reference to the Board, R.S. 50:1-24 provided:

“The power granted by this title to the board to Jease Jands under the
tidal waters of this state for the planting and culture of shelifish is exclusive,
and no other state agency mway, in the name of the state or otherwise, pive,
grant or convey to any person the exclusive right to plant or take shellfish
from any of such waters; and no grant or lease of lands under tidewater,
whereon there are natural oyster beds, shall be made by any other state
agency except Sor the purpose of building wharves, bulkheads or piers.”

This power was transferred by Laws of 1945, c. 22, §19, N.J.S.A. 13:1A-19 to the
Division of Shell Fisheries in the former State Department of Conservation and in
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the reorganization following adoption of the Constitution of 1947 was assigued io
the Division of Shell Fisheries in the Department of Conservation and Economic
Development. Laws of 1948, c. 448, §93, N.].5.A. 13:1B-42. Other riparian granls
and leases of the State’s Jands beneath tidewaters were issued by the riparian commis-
stoners and are now made by their statutory successors, the Planning and Develop-
ment Council in the same Departinent, pursvant to R.S. 12:3-1 et seq. and N.J.S.A.
13:1B-13

Proper resolution of your question requires historical analysis. Our courts from
the carliest limes have recognized that although the State owned all lands flowed by
tidewates at ordinary high tide an adjacent upland owner had a license, revocable
by the Legis)ature vntil exercised, to reclaim the riparian lands of the State between
the high and low water marks. Stevens v. Palerson and Newark R.R. Co., 34 N.J.L.
532 (E. & A. 1870). While this night did not exist at English common law, in this
Siate it was affivmed as a matter of local custom. Though it was recognized tinat
improvements of any nature might be placed between the bigh and low water marks
by the abutting upland owner, his privilege 10 reclaim was ordinarily exercised in
order that he might reach water navigable in fact. Thus this license became knowa
as the privilege to “whar{ out.” New Jersev Zine and lvon Co. v. Morris Canal and
Banking Co., 44 N.J. Eq. 398, 401 (Ch. 1888), af’d per curiom, 47 N.J. Eq. 598
(E. & A. 1890) ; 56 Am. Jur., Wharves 1068 (1947). The Wharf Act, Laws of 1851,
p. 335, which codified the privilege, with reference to the land between the high and
low water marks declared:

“That it shal) be lawful for the owner of lands, situate along or upon tide-
waters, to bvild docks or wharves upon the shore in front of his lands, and
in any other way to improve the same, and, when so built upon or improved,
to appropriate the same to his own exclusive uwse.”

Therefore, between the high and low water marks the Legislature permitted any
improvements, though recognizing that the principal improvements would be in aid
of navigation. By section 2 of the Whar{ Act 5t was provided “That it shall be
Jawful for the owner of Jands situate along or upon tidewaters to build docks, wharves,
and piers in front of his lands, beyond the limits of ordinary low water” upon tbe
obtaining of a license as provided i the Act. Thus the Legislalure conceived that
all jmprovements below the Jow water mark would be wade to enable the abuiting
upland owner to reach water navigable in fact. By the General Riparian Act, Laws
of 1869, c. 383, the Wharf Act was repeated for the Hudson River, New York Bay
and Kiil Von Kull, it being made unlawful for any improvements to be made upon
the State’s land under the three enumerated bodies of water unless a license to do
so were obtained. Thougl by Laws of 1871, ¢. 256 it was provided that grants of
land beneath tidewaters could be made anywhere in the State, the Wharf Act was
not finally repealed unti] 1801, Laws of 1891, c. 124. Since 1891 no abutting upland
owner has been able {o exercise the former local privilege to reclaim any of the
State’s lands between the high and Jow water marks. Rather, he must apply for a
riparian grant to the appropriate State authority. In Bailey v. Driscoll, 19 N.J. 363
(1955), the Supreme Court, consistent with the foregoing statutory history, ruled
that the principal purpose of a riparian graot given under the gencral statuics re-
mains to aid the abutting upland owner to reach water navigable in fact.

Traditionally, riparian grants have been given solely to abuiting owners. Such
persons aré deemed to have a "natural equity” to secure the grant. Keyport and
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Middletown Point Steamboat Co. v. Farmers Transportation Co., 18 N.J. Eq. 511,
516 (E. & A. 1866). Under both our local common law and the Wharf Act only
abutting upland owners had the privilege to wharf out or fll in. New Jersey Zinc
and Iron Co.v. Morris Canal and Banking Co., supra. But by section 8 of the General
Riparian Act the riparian commissioners were authorized to make grants and leases
of lands under the Hudson River, New York Bay and Kill Von Kull to persons
other than abutting owners provided that the applicant had first given the abutting
owner six months’ notice of his application and the latter had neglected to apply for
the grant during this period. Laws of 1869, ¢. 383, § 8, R.S. 12:3-7. Similar power
was extended for other tidelands by Laws of 1891, c. 123, §3, R.S. 12:3-23. See
Memorandum Opinion dated April 18, 1960.

Grants o persons other than abutting owners are not usually made to facilitate
access to waters navigable in fact. Such a grant normally forecloses the upland owner
from the water. See River Development Corp. v. Liberty Corp., 51 N.J. Super. 447,
479-81 (App. Div. 1958), aff’d per curiam, 29 N.J. 239 (1959). The Legislature
recognized this in 1869 since by the General Riparian Act it provided that a non-
abutting grantee could not improve the granted lands until the abutting owner had
been compensated for his rights and interests in them. Laws of 1869, c. 383, §13,
R.S. 12:3-9. By rights and interests the Legislature had reference to the claim of
the upland owner “to reach tide water from his land,” American Dock and Improve-
ment Co. v. Trustees for the Support of Public Schools, 39 N.J. Eq. 409, 445 (Ch.
1885). Bat, in a subsequent decision, Stevens v. Paterson and Newark R.R. Co., supra,
the Court of Errors and Appeals definitively declared that this claim was not a
property right.

The immediate source of R.S. 50:1-23 and 50:1-24 is Laws of 1931, c. 187, §§ 24,
25. But by Laws of 1888, c. 108 it was provided :

“That no grant or lease of lands under tide-water whereon there are natural
oyster beds, shall hereafter be made by the riparian commissioners of this
state, except for the purpose of building wharves, bulkheads or piers.”

The foregoing language is for our purposes indistinguishable from the proviso in
R.S. 50:1-24 and is clearly its antecedent since Laws of 1888, c. 108 was repealed
by Laws of 1931, c. 187, §96. Thus from 1888 to the present it has been unlawful
to issue a riparian grant or lease, except for wharves, bulkheads and piers, pursuant
to the sections now comprising Chapter 3 of Title 12 of the Revised Statutes of 1937
when the lands to be granted house natural oyster beds. McCarter v. Sooy Oyster Co.,
78 N.J.L. 394 (E. & A. 1910). Laws of 1888, c. 108 in seeking to protect oyster beds
is not reflective of a new policy but rather was another in an ancient series of statutes.
Indeed “An Act for the Preserving of Oysters in the Province of New Jersey” had
been passed on Ma_rch 27, 1719 and in its preamble it was declared that the preserva-
tion of oysters “will tend to the great benefit of the poor People, and others inhabiting
this Province.” Bradford’s Laws of New Jersey, 1703-19, p. 112. See also “An Act
for the Preservation of Oysters,” January 26, 1798; Laws of 1846, p. 179. Thus the
Legislature in 1888 was dealing with two venerable and favored uses of the tide-
lands, development of the oyster industry and facilitation of efforts to reach navigable
waters from the uplands. The new and less well established policy was the issuance
of riparian grants for purposes other than the reaching of navigable waters whether
or not given to abutting owners.
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We therefore conclude that by Laws of 1888, c. 108 and by R.S. 50:1-24 the
Legislature intended to reconcile the major policies and thus foreclosed riparian grants
of lands housing natural oyster beds for purposes other than to facilitate the applicant
or those entering upon the tidelands by virtue of his grant to reach navigable waters.
Qur conclusion is reinforced by the fact that wharfs, bulkheads and piers are in fact
constructed to provide for the docking of vessels. Further .“wharves” and “piers”
were expressly authorized under the first and second sections of the Wharf Act.
Hence, ordinarily a riparian grant of lands housing natural oyster beds should not
be made to persons other than abutting owners. In this regard it should be noted
that the Legislature by Laws of 1916, c. 98, R.S. 12:3-33 et seq., provided that when-
ever any municipal corporation or other subdivision of the State desires to place a
public park, place, street or highway on any tidelands of the State, it can do so upon
the securing of a riparian grant notwithstanding the fact that it is not an abutting
ﬁpland owner. Leonard v. State Highway Dept., 29 N.J. Super. 188 (App. Div. 1954).
Grants so issued ordinarily are not made to aid any person to reach water navigable
in fact and thus are forbidden if the granted lands house natural oyster beds. Finally,
riparian grants to abutting owners may not be made for lands housing natural oyster
beds except to facilitate the applicant’s efforts to reach navigable water from his
upland.

Very truly yours,

Davip D. FurMAN
Attorney General

By: Morton 1. GREENBERG
Deputy Attorney General

JuLy 26, 1960
HONORABLE SALVATORE A. BONTEMPO
Commissioner of Conservation and
Economic Development
205 West State Street
Trenton, New Jersey

FORMAL OPINION 1960—No. 18

Drear CoMMISSIONER BONTEMPO:

You ask whether R.S. 12:3-33 et seq. authorizes the issuance of a riparian grant
to a school district for a site of a school building and whether that section permits
a grant to be made to a municipality for an athletic field, particularly when the
municipality will charge admission for entrance to its athletic programs. In addition,
you inquire whether any riparian grant may be made to a municipality for a considera-
tion less than the fair market value of the property conveyed.

We deal first with the power of the State to make riparian grants for the speci-
fied purposes. Ordinarily, riparian grants may be made only to the owner of the
upland abutting the riparian lands. R.S. 12:3-9; R.S. 12:3-23. An upland owner
may use his granted premises for any lawful purpose consistent with applicable zoning
ordinances upon the securing of a permit for the purpose from the Department of
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Conservation apd Economic Development. R.S. 12:5-3. But R.S. 12:3-33 to 36
permits the conveyance of riparian fands to public bodies even though they do not
own the abutting upland. The aim of these sections is the limited one of providing
a supplemental basis lo the general authority to make grants otherwise contained
in Chapter 3 of Title 12 of the Revised Statutes. Without regard for R.S. 12:3-33,
Chapter 3 of Title 12 of the Revised Statutes allows a public body in common with
othec owners 1o secure a riparian grant if il owns the abutting \Sp]and, or if it has
served six months’ notice of the application with the abutting owner who neglects
to apply within the six months for the grant. In addition, your Department properly
permits an abutiing upland owner to waive his pre-emptive right, thereby authorizing
a riparian grant to be made to some othcr person withoul six months’ notice.

Though a principal purpose of a riparian grant is to permit an upland owner
{o reach navigable water, there is no doubt but that a ripacian grant may be jssued
to a municipality under the sections other than R.S. 12:3-33 to 36 for schoo) or
athletic ficld sites. Laws of 1889, c. 199 is the earliest discovered statute permitting
public bodies to secure riparian grants without regard for abutting ownership. That
act awthorized imunicipalities owning easements for public squares or parks {ronting
on the riparian lands to receive grants of the adjacent riparian Jands )f a writlten
assent to the grant were secured from the person owning the fee interest in the
uplands. See also Laws of 1901, ¢. 28. By Laws of 1903, c. 202 the Legislature went
further than it had in Laws of 1889, c. 199 in that it authorized a municipality owning
an easement for a park to receive a grant without the consent of the upland owner,
and it provided that when streets or highways extend to the riparian lands, the
municipality may secure 2 grant of the abutting riparian lands without consent of
the owner of the fee in the vpland. By Laws of 1914, ¢. 228, another step was {aken
toward limitation of pre-emptive rights of vpland owners when 5t was provided that
a riparian grant could be made to a municipality for use a5 a highway or street when
the proposed right of way ran along the viparian lands. Finally, two years later,
Laws of 1916, ¢. 98, the source for R.S. 12:3-33 to 36, was enacted. R.S. 12:3-33
and 34 in substantially (he language of Laws of 1916, c. 98 provide as follows:

“Whenever a public park, place, street or highway has been or shall
hereafter be laid out or provided for, either by or on behali of the state or
any municipal or other subdivision thercof, along, over, including or fronting
upon any of the lands of the state now or formerly under tidewater, or
whenever a public park, place, stseet or highway shall extend to such lands,
the board of commerce and navigation, upon application of the proper au-
thority of the state, or the municipal or other subdivision thereof, may gram
to such proper avthority the lands of the state now or formerly under tide-
water, within the. limits of or in {ront of said public park, place, street or
highway.” (R.S. 12:3-33.) (Emphasis added.)

“The grant shall comtain a provision thai any land so granied shalt be
maintained as a public park, place, street or highway, or dock for public
use, resort and recreation, and that no structures shall be erected on the
lands so gravted inconsistent with such public use” (R.S. 12:3-34))

This statute, applicabie to all public bodies, went stil} further in abrogating the pre-
emptive right of the upland owner; the categories of parks, sireets and highways
were expanded by the addition of “place” The Legislature broadened the prior
statutes to permit. granis to municipalitics and other public bodies that would have
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not been previously allowed vnless the applicant owned the upland or gave six months'
notice of his application 10 the uvpland owner. Any. other construction would render
superfluons the inclusion of the word “place.” Accordingly the rule of ejusdem
generts does not apply to R.S. 12:3-33.

The meaning of “public place” may change depending upon the context of its
use. Within R.S. 12:3-33, a “public place” includes a school or place which the general
pubfic may frequent and enjoy. This result 5s reached for two reasons. First, the
line of statutes above cited demonstrates a consistent Jegislative purpose to make the
riparian Jands available for entry to ever widening sections of the public. Second,
R.5.12:3-34 requires that a grant under R.S. 12:3-33 carry 2 proviso that the Jands
be held “for public use, resort and recreation.” Therefore, a school may be constructed
ou lands granted pursvant 1o R.S. 12:3-33. Cily of Passaic v. Stale of New Jersey,
33 N.J. Super. 37 (App. Div. 1954), efirming, 30 N.J. Suvper. 32 (L. Div. 1954) is
not 1o the contrary. There the Court held that a restrictive grant given under av-
thority of Laws of 1914, ¢. 228 could not be used for a housing development. Inas-
much as the case concerns a grant under a more resirictive statute than the statute
now in force, it is not contro)ling. 11 might be noted that Laws of 1916, ¢. 66, approved
one day before Laws of 1916, c. 98, declared thal within the section of the school law
dealing with the posting of notices for school elections a schoolhouse is a public place.
While, of course, the two statutes dealt with different subjects, nonetheless Chapter 66
evidences a legsslative recognition that for at least some purpose a school is a public
place.

The question raised by the construction of an athletic feld is not troublesome
for such a facility qualifies as a park and public place for public use, resort or recrea-
tion within R.S. 12:3-33. Cf. il v. Collingswood, 9 N.J. 369 (1952) ; Aquomsi Land
Co. v. City of Cape Girvardean, 346 Mo. 524, 142 S'W. 2d 332 (Sup. Ct. 1940). Charg-
ing admission fees {0 an athletic program on the granted lands does not destroy the
character of the use. Baird v. Board of Recrcation of Commissiosers of South Orange,
110 N.J. Eq. 603 (E. & A. 1932).

Your final question is whether a riparian instrument ray be given a municipality
or Stale agency for a price less than its fair market value under R.S. 12:3-33 et seq.
or vnder any other statute. Acticle VIII, §4, par. 2 of the Constitution of 1947 pro-
vides in language substantially similar to Article IV, §7, par. 6 of the Copstitution
of 1844 that the fund for the support of the free public schools shall be forever
inviolate. By Laws of 1894, ¢. 71, and Laws of 1903, ¢. 1, §168, codified as R.S.
18:10-5, the riparian lands were placed in the fuad, Ir re Comden, 1 N.]. Misc. 623
(Sup. Ct. 1923), or at least made a source of W, River Devclopment Corp. v. Liberty
Corp., 51 N.). Super. 447, 475 (App. Div. 1958), eff’d per curiam, 29 N.J. 239 (1959).
Under either construction the lands are irrevocably devoted to aggrandizement of the
fond. Therefore, it has long been held that a grant of riparian Jands even to a
municipality or other public body for a governmental purpose for other than a full
consideration is void. Henderson v. Atlantic Cily, 64 N.J. Eq. 583 (Ch. 1903) ; see
Iy ve Camden, supra. Insofar as it is inconsistent herewith Formal Opinion No. 39,
1953, holding to the conirary, is overruled. Although not controlling, the analogous
trend in ovr law requires the State to pay a full consideration when taking municipally
owned lands held in trust for a public purpose. Staie v. Cooper, 24 N.J. 261 (1957),
cert. denied, 355 U.S. B20 (1955).

As indicated in Henderson v. Atlentic Cily, supra, the devotion of the riparian
lands to the school fund did not deprive the appropriate State officers of ‘“discretion
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when and how to transmute this property into money and to make all reasanable
regulations for the use of the property until it was sold. It could p'robably grant a
perpetual right to lay out its streets or highways through it, regarding the presence
of such sireets as likely to enhance the value of this property. So,'too, per.haps, a
privilege could be granted to a municipalily to use it as a park until such times as
the State thought it to the benefit of the school fund to lrans‘mule the land into
money by sale or lease.” 64 N.J. Eq. at 587. Apparently mindful of the above
language the Legislature in the Laws of 1916, c. 98 provided as follows:

“If said board, commission, officers, body or authority shall be unable
or unwilling for any reason to pay the price fixed for such lands now or
{ormerly under tidewater by the said Board of Commerce and.Navxgatxon,
the said board is authorized to grant to such board, commission, oﬂ‘iccr.s,
body or other proper authority, a revocable lease of or permit lo use the 's.ald
lands now or formerly under tidewater for such park, pl.ace, slr.eel or hagh-
way, or dock usc and purpose for a nominal consideration until such time
as the said Board of Commerce and Navigation shall decide to make a grant
in fee of said lands under tidewater to such board, commission,'ofﬁce.rs,
body or other proper authority, or to other grantees, for Sud'.l consideration
as the said Board of Commerce and Navigation may determine to b@ ade-
quate compensalion for such lands. Such revocable lease or perntut may
contain a provision that if the same shall be revoked anfj t'hc lands in ques-
tion granted to a grantee other than said board, commxssmn,_ofﬁcers, body
or other proper authority, that said new grantee shall be required to pay as
a condition of such new grant, the cost of any improvements lhat.may have
been constructed upon said lands under water which were the subject of the .
said revocable lease or permit.”” (Emphasis added.)

This provision is now R.S. 12:3-36. Inasmuch as this statute was passed after
Henderson v. Atlentic City, it 1s clear that the Legislature by the use of the term
“adequate coinpensation” did not intend that a grant could be made for Ies'sl than ths
fair market value but more than a nominal price. Quite to Fhe contrary, by' adequate
the Legislature intended that the considecation be constitutionally sufficient. Thus
R.S. 12:3-36 cannot permit a different result than that reached.

Further, R.S. 12:3-36 may not be used as a means of indirectly dcpri\fing the
school fund of the benefits of a sale of riparian lands. Th.e statulc.authonzcs t.hc
issuance of a revocable lease at “nominal” consideration wnh'the right {o require
the ultimate grantee for “adequate” consideration to pay f.or 'nmpr'ovemcnt-s on the
property. However, tlis authority would violate thc'constlluhon if exercised in lal.
manner that would prevent or greatly discourage an nrrevocable.conveyancc for fg
consideration at a later date. Ordinarily a revocable Icasg or pe}rmnAt should not requnrﬁ
a subsequent grantee or lessee to reimburse the municip.amy foc 1ts lmpxjovcn\ell.l§. ISuc;
a requirement could well impede the granting or Jeasing of the premises, pa»ln.cu e}r y
if the improvements were of limited use. Thus a lease or permit revocable i law
would be perpetual in fact.

Very truly yours,
Davip D. Furman
Allarney General

By: MortoN I. GREENBERG
Deputy Altorney General
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Jury 28, 1960

Mr. SAMUEL A. NarLes, Secretary
Commissioner of Registralion
Mercer County Board of Elections
Court House

Treaton, New Jersey

FORMAL OPINION 1960—No. 19
Dear MR. Napres:

We have been asked whether persons in military service may vote in person at
the polls. The impression that they may not, but may only vote by military service
absentee ballot, has arisen from a reading of certain Janguage in the Absentee Ballot
Law, including R.S. 19:57-2, 3, 7,9 11, 22 and 29. Without analyzing here the argu-
ment to this effect in detail, it will become apparent from a coansideration of the
general purpose of the Absentee Ballot Law and the constitutional provisions it was
adopted to implement, that military voters who are qualified may exercise the right

to vote in person at the polls if they have not applied for an absentee ballot for that
election.

Both the 1844 N. J. Constitution (as amended in 1875) Art. II, Par. 1, and the
New Jersey Constitution of 1947, Art. II, Par. 4, provide that "in time of war no
elector in the military service * * * shall be deprived of his vote by reason of absence
from his election district.”” The constitutional provisions were adopted to grant per-
sons in military service in time of war "an imperative right” to absentee voting.
Gangemi v. Berry, 25 N.J. 1, 11 (1957). The right to vole by absentee ballot was
not intended to diminish the right of military personnel to vote, but to assure it.
To read the Absentee Ballot Law as providing the exclusive method by which pec-
sons in military service must vote would deny the right of franchise to all military
pecsonnel who are present in their election districts on eleclion day. This is so be-
cause R.S. 19:57-3 makes the absentee ballot available to a person in military service
only if he “may be absent on the day on which * * * [an] election is held from the
district in which be resides.”

That the Absentee Ballot Law intends to facilitate the exercise of the franchise
by military persounel is further illustrated by the provision for the case where the
military voter returns home within 10 days befare the election after requesting an
absentee ballot but without receiving it. In that case the statute provides that he
may vote by oblaining a new absentee ballot form from the county clerk and may
vote by delivering the ballot, properly filled in, to the county board of elections
“in person” R.S. 19:57-29, Once a military voter has requested an absentee ballot,
he will not, however, be permitted to vote at the polls. His permanent registration
form, if any, will have been removed from the permanent registration binders and
put in a special "military file.” R.S. 19:57-22.

These provisions are in contrast with the case of a civilian absentee voter. When
a civilian absentee voter’s request for an absentee ballot is approved, a red “A” is placed
on his voting record in the space where the number of his ballot would be eateced
and if he does not receive the absentee ballot for any reason, he cannot vote either
in person or'by a mew absentee ballot. R.S. 19:57-22; R.S. 19:57_32.
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It is to be noted that R.S. 19:57-22 provides only that the registrat}on fodrm ii
to be removed after an application for a military service absentee ballot‘ns mi :. o
does not provide that the registration form is to be rgrznoved at any ’tlir:.e t‘a o
county board is informed that the voter has entered military serv]ice. li sc?mgl;'
implies that an option to take advantage of thg Ab§entee Ballot aw.lqr 0 Serv[i)cc
with the general law on registration and voting is afforded the milttary
voter. - .

A person in military service voting in person at the p'ollslls not excuseh rolTl
satisfying the conditions for voting to which all persons voting in person at the pols
are subject. He must be registered. Cf. R.S. 19:57-25 (excusing registration onhy
in the case of a military service voter voting by absent.ee ballgt). H-e must m(:e.t_:I ((;
residence requirements, R.S. 19:4-1. The rule that a Yotmg re‘Sldence is not Establ;s t:]
solely by virtue of residence at or near a military installation by a member o e
military service continues unchanged. ' 3 . .

For all of the above reasons, a citizen of New Jersey in military service wh<])l is
qualified to vote, who lhas registered, and who has not applied for an absentee ballot,
may vole at the polls in person.

Very truly yours,

Davip D. Fusman
Attorney General

By: WitiiaM L. Boyan
Depuly Attorney General

Jury 27, 1960

AnTtHONY J. Panaro, Secrelary
Mercer County Board of Taxation
Room 309—Court House Annex
Trenton 10, New Jersey

FORMAL OPINION 1960—No. 20

DeAR SECRETARY PANARO:

You have asked our opinion whether a bank organized under the laws othhe
State of New Jersey is entitled to compute its tax fmder the Bank Sto.ck. T;x g:v
“(N.J.S.A. 54:9-1 et seq.) by deducting from its caplte}l sqrplus and'unc_hvxde prc:h s
the assessed value of real estate which it owns but Whl‘Ch is 'located in a county other
than the county within which its principal place of business 1s located. N
The bank stock tax is collected by the county for the counFy and Eunfl‘:l‘l‘)alll
bencit, N.J.S.A. 54:9-13. It is assessed against the common capxta! stock o t:;
banks and banking associations organized under the authority of (hfs state orh :
United States, and trust companies organized urI:Id;rSt/};e slzv;s 1Of(jt,‘}:l; asftaIt;:‘;SS\:;/i:.\sv
incipal place of business is within this state.” N.J.S.A. 54:9-1; .
%‘;_‘;;Cff Cll)i[ton, 23 N.J. Super. 333 (App. Di.v. 1952) aﬂ"d.. '12 N.J. 466 (.19533)3. I\?c]e
Morris & Essex Investment Co., Inc., v. Director of Dwxs‘:fm .ol T(fl;ralttaui ta‘te.
24 (1960). The bank stock tax is expressly declared to be “in lieu o ah |3t her ivncé
county or local taxation upon such shares or upon any personal property held or o

e o el
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by banks, the value of which enters into the taxing value of the shares of common
stock.” N.J.S.A. 54:9-7. By implication, taxation of the real property of banks is .
not prohibited. See Lippincott v. Lippincott, 75 N.J.L. 795 (E. & A. 1908).

The bank stock tax states expressly how the *‘true value” of the common shares
of bank stock is to be determined. N.J.S.A. 54:9-4 states:

“The value of each share of common stack of each bank shall be ascer-
tained and determined by adding the amount of its capital, surplus and un-
divided profits and deducting therefrom the assessed value of its real property,
including in such deduction the assessed valuc of all real properly owned by
a corporation all the stock of which corporation s owned by such bank, and
also deducting therefrom an amount equal to the aggregate sum of the par
value of all classes of the issued and outstanding preferred stock of such
bank and such additional sum in cxcess of par value as the holders of such
preferred stock are entitled to receive upon the retirement of such preferred
stock (irrespective of whetber the bank has created a reserve {or the retire-
ment of such preferred stock or any class thereof, or the amount of any such
reserve), and by dividing the result by the number of its shares of common
stock outstanding, it being the intention that the shares of preferred stock
and the capital represented thereby plus such additional sum in excess of the
aggregate par value of such preferred stock as the holders of such stock
are entitled to receive upon the retirement of such preferred stock shall not
be assessed or taxed; nor shall there be assessed or taxed any stock issued
to former unpaid depositors of the bank while .held to evidence their right
to repayment under any plan of reopening or rehabilitation approved by the
Commissioner of Banking and Insurance. No deduclion or exemption shall
be allowed or made from the value determined as provided in this section.”

To facilitate the determination of the “true value” of the bank’s income shares,
the chief fiscal officer of every bank must file an annual statement setting forth cer-
tain specific information called for by N.J.S.A. 54:9-5. From these statements and
“from any other sources of information which may be open to it” (N.J.S.A. 54:9-9)
each county board of taxation must annually ascertain the amount of tax to he levied
upon the common capital stock of each bank having its principal place of business
within the county. And, in order to compute this tax, the county board must also
ascertain the number of issued and outstanding shares of common and preferred
capital stock of each bank; the aggregate amount of the capital, surplus and un-
divided profits of each; all the assessed value of its real property and the assessed

value of all real property owned by a corporation, all the stock of which is owned
by such bank, etc.

The express provisions of the Bank.Stock Tax Act indicate that the assessed
value of all real property of a bank, in whatever county of the State that property
may be located, should be deducted from the capital, surplus and undivided profits
of the bank in order to compute the “true value” of its common stock. Thus the
statute requires the statement filed by cach bank to set forth “the assessed value of
its real property” including “the assessed value of all real property owned by a cor-
poration all the stock of which is owned by such bank,” N.J.S.A. 54:9-5(e) ; 54:9-9(e).
The county board’s obligation to make an independent determination of the same fact
is stated in identical terms. It should be noted that there are two classes of real
property the assessed value of which must be deducted {rom the bank’s net worth
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for purposes of computing the tax. In the Janguage of the statute the first such class
consists of “its real property”; that is, the real property owned by the bank directly.
Hackensack Trust Co. v. City of Hackensack, 116 N.J.L. 343 (Sup. Ct. 1936). The
second class consists of "all real property” owned by a wholly owned subsidiary of
the bank. (Emphasis added.) The use of the word “all” in the quoted phrase clearly
requires that the assessed valuation of all real property of wholly owned subsidiary
corporations, in whatever county such property may be located, should be deducted
from the ‘“‘net worth” of the parent bank. It is most unlikely that the Legislature
intended that banks should deduct the assessed valvation of all real property owned
by their subsidiaries, but only that part of the assessed valuation of their own real
property which happens to be located in the same county as the principal office of
the bank. The statute should not be construed to reach such an anomalous result
unless its express terms so require.

There is no express language in the Bank Stock Tax Act which requires that
a bank subject to the tax be permitted to deduct from its net worth only the assessed
valuation of its real property located in the same county as its principal office. It
is true, as previously stated, that the tax is a county tax and that it is to be adminis-
tered by the county tax board. Real property assessments are matter of public record.
N.J.S.A. 54:4-38; N.J.S.A. 54:4-55. The necessary information is, in any event,
required to be supplied to the county board by the bank. N.J.S.A. 54:9-5.

There is an additional consideration which conclusively requires that banks sub-
ject to the Bank Stock Tax Act be permitted to deduct from their net worth the
assessed valuation of all real property wherever located within the State. Both state
and national banks are subject to the Bank Stock Tax Act. N.J.S.A. 54:9-1. There-
fore, the incidence of the tax must be the same in the case both of state and national
banks. However, the authority of a state to tax the stock of national banks is limited
by 12 U.S.C.A. §548 (formerly § 5219 of the United States Revised Statutes). A
condition for the imposition of such a tax is that it “shall not be at a greater rate
than is assessed upon other moneyed capital in the hands of individual citizens of
such State coming into compeltition with the business of national banks.” 12 U.S.C.A.
§ 548(1) (b). Taxation of national bank stock in violation of this condition would
invalidate the Bank Stock Tax Act. Mercantile National Bank v. City of New York,
121 U.S. 138, 7 S. Ct. 826 (1887). The New Jersey Bank Stock Tax Act has always
been construed to avoid such discrimination against national banks. Lippincot! v.
Lippincott supra; Com. Trust Co. v. Hudson Bd. of Taxation, 86 N.J.L. 424 (Sup.
Ct. 1914) afi’d 87 N.J.L. 179 (E. & A. 1914), The Financial Business Tax Law,
N.J.S.A. 54:10B-1 et seq. was adopted in 1946 to avoid discrimination against national
banks. Morris and Essex Investment Co., Inc. v. Director, Division of Taxation,
supre, at 33 N.J. 34. Consequently, the- Bank Stock Tax Act must be construed so as
not to impose any grealer tax upon national banks than is imposed by the Financial
Business Tax Law upon competing financial businesses. The Jatter statute directs
that in computing the tax basis “there may also be deducted from net worth the
assessed value of real estate taxable in this State” N.J.S.A. 54:10B-6. The quoted
language of the Financial Business Tax Law clearly requires that all real property
of taxpayers subject thereto in whatever county such realty may be located may be
deducted from net worth in computing the tax. Unless the Bank Stock Tax Acl were
construed to permit national banks to take an identical deduction, such banks would be
taxed at a higher rate than competing financial businesses, Such a construction of
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the Jaw would violate 12 U.S.C.A. § 548 and would therefore, render the Bank Stock
Tax Act invalid as against national banks.

We therefore wish to advise you that in computing the tax due under the Bank
Stock Tax Act a bank subject thereto may deduct from its net worth the assessed
valuation of its real property in New Jersey and of the real property in New Jersey
of ils wholly owned subsidiaries, regardless of the county within which such real
properly may be Jocated.

Very truly yours,

Davip D. FurmMaAN
Attorney General

By : Murry BrocHin
Deputy Attorney General

Jury 26, 1960
MRr. Joun Wvyack, Secretary
Water Policy and Supply Council
Division of Water Policy and Supply
520 E. State Street
Trenton 25, New Jersey

FORMAL OPINION 1960—No. 21
Dear Mr. Wyack:

You ask the effect of a reduction in the area serviced by the Hackensack Water
Company (hereinafter called “Hackensack”) on its “free allowance” determined
under Laws of 1907, c. 252, codified as R.S. 58:2-1.

Hackensack was chartered by Laws of 1869, c. 80. Its charter did not enfranchise
it to divert any waters, surface or subterranean, without charge by the State. But
in common with other water companies it did not, prior to 1907, make a payment to
the State for its diversion of waters for public supply, no statute having required it
10 do so. See State v. Trenton, 97 N.J.L. 241 (E. & A. 1922), appeal dismissed, 262
U.S. 182 (1923). By the Laws of 1907, c. 252 the Legislature created the former
Siate Water-Supply Commission which was charged with general supervision over
all the sources of public and potable water supply in the State. Section 8 of the act
provided as follows:

“8. Every municipality, corporation or private person now diverting the
waters of streams or lakes with outlets for the purpose of a public water-
supply shall make annual payments on the first day of May 1o the State
Treasurer for such water hereafter diverted in excess of the amount now
being legally diverted; provided, however, no payment shall be required until
such legal diversion shall exceed a total amount equal to one hundred (100)
gallons daily, per capita for each inhabitant of the municipality or munici-
palities supplied, as shown by the census of one thousand nine hundred and
five.” .

Pursuant to the proviso in the foregoing section a free allowance was determined
for Hackensack. In 1907 the cily of Hoboken was being served by Hackensack and
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accordingly the allowance inciuded diversions for its inhabitants. In 1926, however,
Hoboken as a water consumption unit was transferred to the municipal system op-
erated by Jersey City. Thus in 1927 the {ree allowance allotted to Hackensack was
reduced by a sum approximately equal to the amount of water diverted lor consump-
tion in Hoboken in 1907. Hackensack was given notice of this reduction and ac-
quiesced in it. Simultaneously the Jersey City free allowance was increased by a like
amount. Hackensack now suggests that this shifting was erroneous and that its free
allowance should be redetermined on the basis of the territory it served in 1907,
including Hoboken. You have advised that the reduction in 1927 was in accordance
with long standing practice. Free allowances have been regularly transferred in the
other instances of realignment of the territory served by privately and municipally
owned water companies.

[t is our opinion that the beneft of the free allowance was intended 10 accrue
to the consumers of each municipality and not to their suppliers and that the transfer
in 1927 was accordingly proper. In North Jersey District Water Supply Comm'n v.
State Water Policy Comm'n, 129 N.J.L. 326 (Sup. Ct. 1943) the prosecutors on
certiorari (The North Jersey District Water Supply Commission, the Passaic Valley
Water Supply Commission and the City of Newark) challenged a rule of the former
State Water Policy Commission, a predecessor to the Department of Conservation
and Economic Development, promulgated under the act of 1907 providing:

“Whereas, the method of computing the free allowance for excess diver-
sion of surface waters, under the provisions of chapter 252, Laws of 1907,
are [sic] not clearly set forth in said law in cases where a municipality re-
ceives surface water from more than one diverter; Therefore,

“Be 1t Resolved, That the following rule be adopted for the calculation
of said free allowance for the calendar year 1932 and subsequent years:

"The Free Allowance for excess diversion of surface water, under the
provisions of Section 8, Chapter 252, Laws of 1907, in cases where a mu-
nicipality receives surface water from more than one diverter, shall be

credited to each diverter in proportion to the amount of surface water sup-
plied.” 129 N.J.IL. at 329-30.

The court summarized the prosecutors’ contention as follows:

“(1) The defendant commission erred in refusing to grant to each
prosecutor a f{ull free allowance for cach municipality served by it, regard-
less of whether a free allowance for that municipality had been granted to
one or more of the other prosecutors; (2) the rate applicable to each prose-
cutor under the statute was the minimum rate of $1 per million gallons for
excess water diverted; (3) the statute, 58:2-1, is discriminatory and un-
constitutional in that it does not provide a uniform rate for the diversion
of surface and of subsurface waters; (4) the Passaic Valley Water Com-
mission is entitled to a full allowance for the Borough of Lodi.” 129 N.J.L.
at 330.

In rejecting these arguments and sustaining the chalienged rule, the court held that
the municipality was the benefited unit and that even though there apparently had
been no municipalities with a divided supply in 1907, the statute required allocation
in the event of a subsequent schism. The court’s theory clearly contrals this case. If
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a partial transfer of service effects a pro tanto shift in the allowance then a total
transfer must Jead to a total shift.

This result is reinforced by the existence of the consistent long standing execu-
tive usage. Practical administrative interpretations should not be overturned, Lane
v. Holderman, 23 N.J. 304 (1957) ; In re Glen Rock, 25 N.J. 241 (1957), particularly
on the challenge of a previously complying person. A contrary result would lead
to inequities to consumers in the area from which the free allowance is withdrawn.

Very truly yours,

Davip D. FurMaN
Attorney General

By: Morton I. GREENBERG
Deputy Aliorney General

Jury 28, 1960
Hon. JouN A. KEervick
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 22

Dear Mr. KerviCcK :

You have informed us of the following facts:

Between August 28, 1882 and October 7, 1897 six New Jersey corporations,
known as New Jersey Telephone Company, Metropolitan Telephone and Telegraph
Company, Domestic Telegraph and Telephone Company of Newark, New Jersey,
Northeastern Telephone and Telegraph Company, Sea Shore Telephone Company
and Hudson River Tclephone Company were organized under the 1877 Revision of
the Statutes of New Jersey, p. 1174, § 1, Telegraph Companies. Although this statute
was enacted to provide for the formation of telegraph companies, it was construed
to authorize the incorporation of telephone companies as well. See Duke v. Central
New Jersey Tel. Co., 53 N.J.L. 341 (Sup. Ct. 1891).

Thereafter, each of these companies, acting pursuant to New Jersey Compiled
Statutes of 1910. p. 5319, § 11 (now superseded by R.S. 48:3-7) connected and con-
solidated with a telephone company organized under the laws of New Yoark, ie,
either the New York and New Jersey Telephone Company or its successor by con-
solidation, the New York Telephone Company. The statute under which these
actions were taken reads:

“That any telegraph company chartered under the provisions of any
act of this state, may connect and consolidate with any other incorporated
telegraph company, whether chartered by or existing under a law of this state,
or of any other state; and may upon such consolidation, by resolution of
its board of directors, change its name, which change of name shall take
effect on filing a copy of such resolution, certified under its corporate seal,
in the office of the secretary of state of this state; provided, that neither
such connection, consolidation or change of name shall affect the obligations
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or debts of said company, or the process for their enforcement or lien upon
its property.” ‘ ‘

In t.he course of making these consolidations and connections, the New Jersey
f:orporalxons conveyed to the New York company all of their property, rights priv-
ileges and franchises whatsoever and wheresoever situated, and all :)f the 'stock-
holders of each of the New Jersey corporations surrendered their shares of stock in
these corporations and received instead stock of the New York corporation. The
s'lock of the New Jersey corporations was cancelled on the records of those co.rpora-
tions é'llld no stock has been issued by any of them since the consolidations and no
stock is now outstanding. No action has ever been taken to dissolve any of the New
Jersey corporations pursuant to R.S. 48:17-15 or any similar statute. However the
cha.rters of several of the New Jersey corporations have expired by their own te'rms
Neither the New York Telephone Company nor any of the New Jersey companies.
referred to herein does any business in New Jersey.

In 1932 the former New Jersey Supreme Court decided the case of N, Y. Tele-
phom" .Co. v. State Board Taxes, 10 N.J. Mise. 592 (Sup. Ct. 1932) inv;)lvi;l the
taxa.blhty of these various corporations. The court held in that case that thegc -
nections and consolidations of the various New Jersey corporations with the N(::v
York company had not dissolved the New Jersey corporations and that the New York
Tel?pht?ne Co. was liable to pay a New Jersey corporation franchise tax measured
by its issued and outstanding capital stock. Pending an appeal from this decision,
the State and the New York Telephone Co. entered into a consent judgment whichl
provided that that company would pay a capital stock tax measured by the par value
of that par.t of its capital stock which equalled the par value of the capital stock which
hac.l be_en issued by the New Jersey corporations before their connection and con-
solxdatlc'm with the New York company. The New York Telephone Company paid
the capital stock tax in accordance with this judgment until L. 1945, ¢. 132 1)3, l296
§ 11 repealed the statute under which the capital stock tax had been im,pos.ed 'For. sev:
er'al. years thereafter the New York Telephone Company paid $25.00 per y.ear as the
;mxm}l‘:’m fxrmount due from a domestic’ corporation pursuant o the Corporation
Jer;r;; lcs;:rpoa;:“OAnct;afégl.S.A. 54:10A-1 et seq. It has now ceased paying any New

On the basis of these facts, you have asked us to advise you whether the Ne
York Telephone Company or any of the six New Jersey corporations vmenlion‘g
above are taxable in New Jersey and if so, under what statute and fo what exlente

The decision of the former Supreme Court in N, V. Telephone Co. v. Stas
Board Taxes, supra, holds that any of the six New Jersey telephone co'r o.rat' .
whoscf charters have not expired and which have not been formally dissolvedpcontilr?ns
tf) exist as dlomestic corporations and remain obligated to pay New Jersey cor orue
tion taxes to the same extent as if they had never connected and consolidated pwi?l;
the New York company. It is also possible to interpret the court’s opinion to mean
that the New York Telephone Company itself became a corporation of this State
because ¢?f its consolidations and connections with the various New Jersey companies
In our view, however, such a holding would be without legal justification. The ,
Jersey statute (Compiled Statutes of 1910, p. 5319, § 11), pursuant to whiéh the
Jersey companies connected and consolidated with the New York company,

New
New

: . . expressly
Prowdes that a domestic corporation “may connect and consolidate with any other
incorporated telegraph company whether chartered by or existing under a law of
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this State or of any other stale;” the statute contains no provision which would make
the New York company a corporation of this State. (Emphasis added.) Presumably,
the New York Telephone Company derived its legal authority to participate in the
various connections and consolidations from the statutes of the State of New York.
We note that in entering into the consent judgment which terminated the appeal
from the judgment which had been entered by the former Supreme Court against
the New York Telephone Company, the New Jersey Board of Taxes and Assess-
ments in effect conceded that the court had been in error in treating the New York
Telephone Company as if it were a domestic corporation. The decision of the court
held that the taxpayer was liable for a tax measured by all of its issued and outstand-
ing common shares of capital stock as if it were a New Jersey corporation; the
consent judgment provided that the New York Telephone Company would he taxable
only on the portion of its issued and outstanding common stock equivalent to the
stock which had been issued by the New Jersey telephone companies prior to their
connection and consolidation. Accordingly, since the New York Telephone Company
does no business and owns no property in this State, there would appear to be no
basis upon which it could be subject to any New Jersey corporation tax.

As previously stated, the New Jersey corporations referred to herein were or-
ganized as telephone or telegraph companies under a New Jersey statute specifically
designed only for such companies. Telephone companies in New Jersey which use
or occupy public streets, highways, roads or other public places by virtue of a fran-
chise or authority or permission from the State pay a tax pursuant to N.J.S.A.
54:31-15.15 et seq. (L. 1941, c. 20, p. 39, § 1 et seq.). None of these companies uses
the public streets, highways, roads or other places of this State and they are, there-
fore, not subject to pay a tax under that statute. All other telephone companies “not
subject to tax under chapter 31” of Title 54 are liable to pay a tax under R.S. 54:13-11
et seq. R.S. 54:13-15 imposes a license fee or franchise tax on each telephone com-
pany subject thereto computed at the rate of one-half of one per cent upon its gross
receipts “from business done in this State.” Since the New Jersey companies do no
business in this State, they owe no tax under that statute. However, unless they are
exempted from the Corporation Business Tax Act, N.J.S.A. 54:10A-1 et seq., they
would be liable as domestic corporations for at least the minimum tax thereunder.

The former Supreme Court in N. Y. Telephone Co. v. Stale Board Taxes, supra,
expressly held that R.S. 54:13-11 et seq. was not applicable to the six New Jersey
telephone companics because that statute measured the tax in part by gross receipts
and was therefore not intended to apply to corporations which did not have gross
receipts because they were inactive. However, this holding would appear to have

_been overruled by the present Supreme Court sub silentio in the case of In re Applica-

tion of Pennsylvania and Newark R.R. Co., 31 N.J. 146 (1959). In the latter case the
question was whether a corporation which had been incorporated under an act specifi-
cally designed for the establishment of railroad compauies continued to be taxable
as a railroad rather than under the General Corporation Act although it never con-
structed or operated a railroad line. The court held that a corporation incorporated
under a special statute for the purpose of establishing railroads remained taxable
only as a railroad and not under the general corporation tax despite its failure to
operate as a railroad. Under the principle of that case the six New Jersey telephone
companies continue to be taxable as telephone companies so long as they retain a
corporate existence under Rev. of 1877, p. 1174, § 1 et seq. (now R.S. 48:17-1 et seq.)
and ‘regardless of whether or not they are active. The Corporation Business Tax
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Act expressly exempts “corporations subject to a tax under the provisions of article
two of chapter thirteen of Title 54 of the Revised Statutes, or to a tax assessed on the
basis of gross receipts, other than the tax levied by the veterans bonus tax law, or
insurall?e premiums collected.” (N.]J.S.A. 54:10-3(a)). Since the New Jersey
companies continue to be “subject” to article two of chapter thirteen of Title 54, they
are expressly exempt from the Corporation Business Tax Act.

You are therefore advised that on the basis of the facts which you have stated,
the New York Telephone Company is not subject to taxation by New Jersey; the
surviving New Jersey corporations are taxable as domestic telephone companies under
R.S. 54:13-11 et seq.; but since none of the latter corporations derives gross receipts
from business done in New Jersey, they do not owe any tax to the State.

Very truly yours,

Davip D. FurMmaNn
Atiorney General

By: Muxrry BrocHIN
Deputy Attorney General

Jury 26, 1960

Hon. SaLvaTore A. BONTEMPO

Commissioner

Department of Conservation
and Economic Development

205 West State Street

Trenton, New Jersey

FORMAL OPINION 1960—No. 23
Dear ComMMISSIONER BONTEMPO : '

.We have been asked to interpret the terms “source” and “rated capacity of the
equxpn?e_m” as used in N.J.S.A. 58:4A4. By Laws of 1947, c. 375, N.J.S.A. 58:4A-1,
the Division of Water Policy and Supply in the Department of Conservation was
empowered to delineate areas of the State in which the diversion of subsurface and
percolating waters exceeded or threatened to exceed, or otherwise threatened or im-
paired the natural replenishment of such waters. This power is now exercised by
the Water Policy and Supply Council in the Department of Conservation and Eco-
nomic Development. Laws of 1948, ¢, 448, §101, N.J.S.A. 13:1B-50. In a delineated
aréa no person may withdraw from any subsurface or percolating source more than
100,000 gallons of water in any day without a permit from the Water Policy and
Supply Council. But N.J.S.A. 58:4A—4 provides as follows:

“Any person, corporation, or agency of the public diverting or obtaining
v_vater at the time of the passage of this act, or at the time an area is de-
lineated as provided in section one of this act, in excess of one hundred thou-
sand gallons per day from subsurface or percolating water sources, shall have
the privilege of continuing to take from the same source, the quantity of
water which is the rated capacity of the equipment at that time used for
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such water diversion without securing a permit as provided above.” (Em-
phasis added.)

Particularly you ask whether ‘“source” refers to the well in use or to all or a part
of the aquifer from which its water is drawn and whether “rated capacity of the
equipment” means the potential capacity of the well using the most advanced equip-
ment or its capacity with the equipment actually in use at the time of the delineation
of its area.

Laws of 1947, c. 375, N.J.S.A. 58:4A-1 et seq. introduced the doctrine of prior
appropriation into New Jersey water law. Many western states have established that
the first person to wmake use of surface waters may continue to withdraw a constant
amount notwithstanding the needs of later putative appropriators. 93 C.J.S., Waters,
§ 167 (1956). These states have thus modified or rejected the common law that
riparian owners have a right to insist upon a reasonable use of the water by upper
riparian owners. [bid. See Borough of Westfield v. Whitney Home Builders, Inc.,
40 N.J. Super. 62 (App. Div. 1956). As noted in the Wesifield case the doctrine of
prior appropriation is founded on a theory that first in time makes first in right.
Inasmuch as N.J.S.A. 58:4A—4 rests on a similar policy the decisions in prior
appropriation states announcing the scope of the right of appropriation are useful in
defining “source” within our statute. The  pertinent holdings have been thus
summarized : ‘

“I{ the rights of others will not be materially injured or prejudiced, an
appropriator may, without losing his priority, change the point of diversion
for all, or part, of the water to which he is entitled, the means or method of
diversion, the place of use or storage, the nature or purpose of the use, or the
manner or means of use. This right of change is a property right; but it is
a qualified one, for no such change can be made in point of diversion, means
of diversion, place of use, nature or purpose of use, or means of use, if the
change will be injurious or detrimental to the vested rights of others.” 93
C.J.S., Waters, § 188 (1956).

See also Pouchonlow v. Heath, 137 Colo. 462, 326 P.2d 656 (Sup. Ct. 1958). Therefore
the legislative policy underlying N.J.S.A. 58:4A—4 may be satisfied only by a con-
struction of that section to authorize the drilling of a replacement well drawing on the
same aquifer as the existing well, provided that the replacement well does not
materially change the flow or distribution of the water in the aquifer. Utah Power &
Light Co. v. Richmond Irrigation Co., 115 Utah 352, 204 P.2d 818 (Sup. Ct. 1949)
supports this interpretation of the term “source.” There the court held:

"“* % * We do not believe the legislature intended to make the words ‘water
source’ so inclusive that every person using surface water, percolating water,
spring water or artesian water should all be charged with the costs and
expenses of a commissioner because some part of their flow could be traced to
a common source. We believe that the words were used in their generally
accepted meaning and that ‘source’ was intended to be restricted to one
origin such as a stream, a rise from the ground, a fountain, a spring, an
artesian basin or some similar body; and that it was not the intention of the
legislature to combine a river system with springs and artesian basins for
purposes of distribution and administration, * * ** 204 P.2d at 825.
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The statute does not define rated capacity of equipment. In Polliak v. Smith,
19' N.J. Supe.r. 365 (Ch. Div. 1952), the court interpreted “equipment” as used in a
 will bequeathing property as follows :

“Funk & Wagnalls New Stondard Dictionary of the English Language
(1937) dehnes ‘equipment’ as the act or process of equipping with all needful
'supplies for any special service; ‘equip’ is defined - to provide with all that
1s necessary for a successful undertaking. In Eastern Penn. Power Co. v. State
Bd., &e., 100 N.J.L. 255, 126 A. 216 (Sup. Ct. 1924), our former Supreme
Court defined equipment as: ‘Equipment means that which is needful that
which is necessary.’” 19 N.J. Super. at 369-70. '

Within the above interpretation, the pump and well are equipment, both being an
mtegral part of the undertaking, the withdrawal of water from the eacth. The
Legislature intended to protect wells in use at the capacity at which they could be
used at the time of delineation. Thus if a well “with a yield potential of 1,000 000
gal_lons daily had a pump capable of only 500,000 gallons daily at the l'ime' of
delineation, the rated capacity of equipment js 500,000 gallons. In any similar
e'xam?le the smallest capacity of any part of the diversion equipment is ijts “rated
capacity.”

: Very truly yours,

Davip D. Furman
Attorney General

By: Morton . GREENBERG
Deputy Altorney Gencral

) July 29, 1960.
HonorasLe DwickT R. G. PALMER
Commissioner

State Highway Department
Trenton, New Jersey

FORMAL OPINION 1960—No. 24
DeAr CoMMISSIONER ;

You have raised the question as to whether municipalities along the route of the
proposed East-West Freeway in Essex County may contribute to the cost of con-
struction by contract with the Federal and State governments. The statutes
specifically authorize such participation by municipalities as well as counties. R.S
27 :8-1 provides: -

“The commissioner may apply to and coniract with the United States
'governn.wnt or any official thereof for aid in road work, and with the govern-
ing bodies of counties and other subdivisions of the state for doing such work
with the aid of_the state and federal governments. Such governing bodies-
may _enter into such contracts and raise funds to meet their share of the
cost in the manner provided by law for raising money for the construction
improvement and rnaintenance of roads.” '
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R.S. 27:8-3 provides that where the federal, state and local governing bodies
all contribute to the construction of highways, the contribution of the state is limited
to fifty per cent of the balance of the cost remaining after deducting the amounts paid
by the federal government. As noted in the context of the quoted statute, the local
governing bodies are authorized to raise the funds for their share of the cost as
already pravided in R.S. 40:1-1 et seq. This includes the power to borrow money
and issue bonds.

The statutes were enacted in 1916, L. 1916, c. 236. (Assembly Bill No. 170). The
Statement following the bill stated that the bill was passed to authorize the State
to accept federal aid for road work in accordance with the bill then pending in the
United States Congress.

Federal law also anticipates contributions of local governing bodies Lo the costs
of construction of the interstate highway system. The definition of state funds in 23
U.S.C.A. section 101(a) includes funds raised by the state or subdivisions thereof and
made available for expenditure under the direct control of the state highway depart-
ment. In 23 U.S.C.A. section 110(a) it is provided that after all the plans for the
route and construction are approved an agreement is to be executed by the state
highway department and the Secretary of Commerce for the construction and
maintenance of the roads. Subsection (b) of section 110 provides that the Secretary
of Commerce in executing the agreement may rely upon the representations of the
state highway department with regard to the arrangements or agreements made by
the slate highway department and the appropriate local governing bodies to share in
the construction cost.

The municipalities through which the East-West Freeway in Essex County will
pass undoubtedly anticipate benefits from the construction of the highway as a
depressed highway. The factor that the highway would not be owned or controlled
by the municipalities is immaterial in view of the express authority granted to
municipalities under the statute to contribute and the accruing benefit to them regard-
less of the ownership or control.

Sincerely,

Davip D. FusMaN
Attorney General

July 27, 1960.
FonorasLe Epwarp J. PATTEN
Secretary of Stote
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 25

DEeaR SECRETARY PATTEN:

You have requested our opinion whether the Secretary of State should accept
for filing a Certificate of Corporate Dissolution prepared and submitted pursuant to
R.S. 14:13-1 or R.S. 14:13-3 if such Certificate of Dissolution is not accompanied by 2
certificate signed by the Director of the Division of Taxation certifying that all
corporate taxes have been paid. .
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. RS 14:13-1 anc.i R.S. 14:'13—3 provide two distinct methods for the voluntary
issolution .of domestic corporations organized under Title 14 of the Revised Statutes.

cor‘norz?hon has been paid in and if the corporation has not yet begun the business for
which it u'/as created. In all other cases a voluntary dissolution may be effected onl

by comp!ymg with the procedure prescribed by R.S. 14:13-1. Under R.S. 14:13-1 thi
cor_poratlon must make a certificate of dissolution, reciting that two-thir&s in. interest
of its sloc.kholdcrs have voted in favor of such dissolution and have consented thereto
.at a r?le.:etmg called upon proper notice, or that all of the stockholders have consented
in v\{rmng to the dissolution without a meeting; the dissolution then takes effect upo

the issuance of a dissolution certificate by the Secretary of State, Under R.S. 14 1[3)5—2
the incorporators of the dissolving corporation must file in the office of the' éecré:(ar

of state a certificate reciting that no part of the capital has been paid in and that th)e’
busme§s of the corporation has not been begun, and surrendering all rights and
f.ranchxses'; the dissolution takes effect upon the filing of the incorporators’ cer-
tificate, _w:thout the Secrctary of State having to issue a certificate of dissolution like
that which is a prerequisite to dissolution under R.S. 14:13-1.

R.S”. 14:13-2 exr?ressly prohibits the dissolution of any New Jersey corporation
unless “all la_xes levied upon or assessed against the corporation by this State i
accordance with the provisjons of chapter 13 of the title Taxation (§54:13-1 et )
shall haye been fully paid, and a certificate to that effect signed by .!he stat Se:-l-)
commuissioner shall have been annexed to and filed with the’certiﬁcale of dissolufior:125
(By N.J.S.A. 52:27R-51, the director of the Division of Taxation is to perform th.e

R:S. .],4:]3_2 requires proof of payment only of taxes levied or assessed in accordance
with cha!ater 13 of the Title Taxation (§54:13-1 et seq.).” The most important ta
formerly m?posed by chapter 13 of Title 54 were repealed by 1. 1945, c.pl62 P 5X7653
%izin:sf:c?;;e/&]z:nuzryl 1, 1946, the same statute which enacted the Cor'poratim;
: .f et (L. 1945, ¢. 162, p. 563, § I et seq., N.J.S.A. 54:10A-1). However,
the form of L. 1931, c. 341, p. 836, § 1, the statutory antecedent of the provision which
1s now R.S. 14:13-2 differed in a material respect from the form in which it was
re—epa-cted as part of the Revised Statutes (1937). Prior to its inclusion in v;,hc
lRevxsxﬁn, ?he statute (L. 193], «. }41, p- 836, §1) required proof of payment of all
axe§ . levied upon or assessed against such corporation . . . in accordance with the
provn'smns of an act entitled ‘An act to provide for the imposition of State taxes upon
certain con_)orations and for the collection thereof’ . . . approved April eighteenth -
thousand eight hundred and eighty-four and all acts amendatory thereof or 5u}> OII;C
mentary therelo. .. " (Emphasis added.) L. 1931, ¢. 341, p. 836 §1; L. 1900, ¢ f26_
p. 316, §1. The Act of 1884 was the first corporation tax law en,aclet’! ir; Ne : J. ’
except for franchise taxes on certajn railroads, and all Jater corporation ta \l” e
amendatory thereof or supplementary thereto. See Black Taxation in Nx 3‘}/5 il
_(ﬁfth ed. .194(].), § 103a ef scq. Consequently, L. 1931, ¢, 3’41 p. 836, §1 :”” o 1te
mcorpor?mon in the Revised Statutes of 1937, expressly r'equired‘ pa}:n‘:e:zr;? llIsl
‘C[OI'DOFQ(.IOH taxes as a prerequisite to dissolution. The courts have frequently her
Thefelxs 2 presumption against a legislative intent to effect a change in substance b'
a revision of the general faws. Mere changes in phraseology, and even the omissio:
of word.s, do not necessarily overcome the presumption. The intention to effect a.
change in substance must be expressed in language excluding o reasonable doubt”
(Emphasis added.) Hartman v. City of Brigantine, 42 N.J. Super. 247, 255 (App Di\-r
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1956), aff’d. 23 N.J. 530 (1957) ; Murphy v. Zink, 136 N.J.L. 235, 245 (Sup. Ct. 1947),
aff’d. 136 N.J.L. 635 (E. & A. 1948) ; In re Hudson County Elections, 125 N.J.L. 246,
254 (Sup. Ct. 1940). Therefore, R.S. 14:13-2 in its present form must be construed to
require that every domestic corporation submit a tax clearance certificate as proof
of payment of all corporation taxes levied or assessed against it as a prerequisite to
dissolution "by its stockholders.” See American Woolen Co. v. Edwards, 90 N.J.L. 69
(Sup. Ct. 1916), aff’d. 90 N.J.L. 293 (E. & A. 1917). See also N.J.S.A. 54:50-11,
54:10A-12 and 54:10B-12.

However, the question remains whether the Secretary of State may accept for
filing a Certificate of Dissolution prepared and submitted by incorporators pursuant to
R.S. 14:13<3 (rather than R.S. 14:13-1) if it is not accompanied by a Tax Clearance
Certificate. In determining this question it should be noted that a corporation eligible
to dissolve under that provision of the statute, that is, a corporation none of whose
authorized capital has yet been paid in and which has not yet begun business, may be
liable for corporation taxes. Most New Jersey corporations are subject to the taxes
imposed by the Corporation Business Tax Act, N.J.S.A. 54:10A-1 et seq. That act
imposes an annual franchise tax upon every domestic corporation far the “privilege of
having or exercising its corporate franchise in this State.” N.J.S.A. 54:10A-2. A
domestic corporation organized under Title 14 of the Revised Statutes acquires that
privilege, and thus becomes Jiable for a tax, from the date of the filing and recording
of its certificate of incorporation since R.S. 14:2—4 provides that the incorporators,
their “successors and assigns, shall, from the date of filing and recording with the
Secretary of State, be a body corporate by the name set forth in the certificate subject
to dissolution as hereinafter provided,” regardless of whether capital has been paid
in or whether the corporation commences the business for which it was created. See
Vanneman v. Young, 52 N.J.L. 403 (E. & A. 1899); Dill on N. J. Corporations,
Section 10, page 46 (5th Edition, 1911). Moreover, there is now an increased likeli-
hood that a corporation seeking to dissolve pursuant to R.S. 14:13-3 will owe a tax.
The Corporation Business Tax Act, as originally adopted, provided expressly that,
“in the case of any corporation which organizes or qualifies on or after January 1 in
any year, no tax shall be payable in such privilege year.” L. 1945, c. 162, p. 571, § 13.
But when the Act was amended by L. 1958, ¢. 63, p. 185 to include an additional tax
measured by income, the quoted provision was omitted. L. 1958, ¢. 63, p. 195, §6.
Consequently a corporation subject to the Business Corporation Tax Act becomes
liable for taxes thereunder as soon as its certificate of incorporation is filed. See
N.J.S.A. 54:10A-17; Cf. Culkin v. Hillside Restaurant, Inc.,, 126 N.J. Eq. 96 (Ch.
1939).

Despite the possibility that a corporation seeking to dissolve pursuant to R.S.
14:13-3 may owe unpaid taxes, two reasons have been suggested why that section,
unlike R.S. 14:13-1, does not require submission of a tax clearance certificate for
dissolution thereunder. First, it is argued that R.S. 14:13-2 refers to “the certificate
of dissolution” to which the tax clearance certificate shall be annexed and that, since
R.S. 14:13-1, unlike R.S. 14:13-3, also expressly refers to a “certificate of dissolution,”
R.S. 14:13-2 was intended to apply 1o cases of dissolution pursuant to the former
statute, but not to the latter. However, although R.S. 14:13-3 does not expressly
refer to the phrase “certificate of dissolution,” it does require the incorporators to file
a certificate which has the effect of dissolving the corporation; certainly this can
aptly be described as a certificate of dissolution. Parenthetically, it may be noted that
the numerical arrangement of the three sections referred to in the Revised Statutes
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is of no significance since R.S. 14:13-2 was enacted as a separate statute and was
thecefore -presumably intended to apply to all dissolutions which may reasonably be
comprehended within its terms. R.S. 1:1-5; dsbury Park Press v. City of Asbury
Park, 19 N.J. 183 (1955) ; In »e J.W., 44 N.). Super. 216, 224 (App. Div. 1957).

The second objection is that R.S. 14:13-2, like R.S. 54 5011, N.J.S.A. 54:10A-12
and N.J.S.A. 54:10B-12, make the obtaining of a tax clearance certificate a
precequisite foc dissolution of a corporation by its stockholders, but not, expressly
at least, by its incorporators. It should be noted, however, that R.S. 54:50-11,
N.J.S.A. 54:10A-~12 and N.J.S.A. 54:10B-12 supplement R. S. 14:13-2 and prohibit
any dissolutions “by the action of the stockholders or by the decree of any court”
unless all taxes are paid. These statutes arc clearly intended to comprehend all
types of dissolutions by referring specifically fo the two generic subclasses, ..,
voluntary dissolution by act of the corporation itself and dissolution through court
action. Siroilarly, the reference in R.S. 14:13-2 10 dissolutions by ‘'stockholders”
should be construed to apply to all voluntary dissolutions. There is no rcason why a
corporation dissolved by its incorporators should be exempt from lhe requirement of
obtaining a tax clearance certificate when that requirement is imposed on all olher
voluntary dissolutions. Consequently, the term “stockholders” in R.S. 14:13-3, R.S.
54:50-1) and N.J.S.A. 54:10A-12 and 54:10B-12 must be construed to include “in-
corporators” within the meaning of R.S. 14:13-3. In Storage Co. v. Assessors, 56
N.J.L. 389, 392 (Sup. Ct. 1894), a case construing the former capita) stock tax, the
court said, “The General Corporation Act, under which this company was organized,
treats the persons named in the certificate as the stockholders who hold the shares

of the company's capital stock, and throughout the act persons who have become
subscribers for stock are regarded as stockholders.” To the same effect, see Burks v.
Watker, 124 N J. Eq. 141, 145 (Ch. 1938), cf. Biechowski v. Motarese, 54 N.J. Super.
333, 343 (App. Div. 1959).

The cited statutes expressly direct that “no certificate of dissolution or with-
drawal shall be issued by the Secretary of State and no Certificate of Merger shall be
filed with him” unless a tax clearance certificate is filed. The statutes do not,
however, expressly prohibit the Secretary of State from filing a certificate of
dissolution prepared by the incorporators pursuant to R.S. 14:13-3. But such a
prohibition is the necessary implication of the statutes previously referred to. Since
no corporation may he di_ssolvcd unless all of its taxes have been paid, the Secretary
of _State should not permit a corporation to eflect a dissolution by filing its
certificate unless he is satisfied that the taxes have been paid. See Teras Co. v.
Dickinson, 79 N.J.L. 202 (Sup. Cr. 1910). Since a tax clearance certificate is the
most satisfactory proof that taxes have been paid, the Secretary should not accept
a certificate of dissolution for filing unless it has annexed thereto such a tax clearance
certificale.

Very truly yours,

Davip D. Furman
Attorney General

By: Murry BROCHIN
Depuly Attorney Generel
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August 23, 1960.
Joserr SoLxMINg, Secretary
Essex County Board of Taxation
Hall of Records, Room 201
Newark 2, New Jersey

FORMAL OPINION 1960—No. 26

Dear Mg, SouiMing:

We have the request of the Essex County Board of Taxation for an opinion as
to 1ts power and awthority to entertain a petition filed on August 15, 1960 by a
taxpayer of the Township of Maplewood concerning assessments in that municipality.
The petition was filed by the taxpayer individually and “on Behalf of 2 Group of
Taxpayers.” We are also asked what procedure should be followed if the board of
taxation has jurisdiction to entertain the petition,

The petition makes the {o)lowing general charges:

1. That the "re-appraisa) and assessment” of properties » Maplewood was
improperly conducted; and

2. That the resulting assessments asre improper, many properties being
over-assessed and other properties under-assessed:

Petitioner asserts that "specific jnstances of inequalities are legion, and have
been admitted as such by officials of Maplewood”; "that business properties in the
Township are under-assessed, and that the burden of taxation 15 being borne by
residential properties”; that a taxpayer was “10ld” not 1o advise “Trenton” (state tax
authorities) of the true selling price of a certain properly; and that hundreds of
taxpayers have signed a petition to the municipal authorities and the couniy board
of taxation seeking a reasscssment.

The petitioner asks the county board of taxation to make an investigation and to
reassess the properties in Maplewood or to “cause a reassessment of all the real
property in the Township of Maplewood” in accordance with applicable Jaws.

Reference to numerous provisions in our tax Jlaws relating to assessments is
necessary in order to answer the questions you have posed. At the outset, notwith-
standing the filing of the petlition on August 15, 1060, we question whether the
pctition as presently drawn is of a naturc that comes within the appeal sections
under Article 4, Chapter 3 of Title 54, particvlarly N.J.S.A. 54:3-21. N.J.S.A.
54:3-21 permits the filing of a petition of appeal on ar before August 15th in any
tax year by a taxpayer "feeling aggrieved by the assessed valuation of his property, or
feeling that he is discriminated against by the assessed valuation of other property in
the county * * ®” A taxing district also has the cight to appeal vnder that section if
it feels "“discriminated agasnst by the assessed wvaluation of property in the taxing
district, or by the assessed valuation of property in another taxing district in the
county * ¥ ** Thig section relates to an appeal directed at individual jtems of taxable
property. Such appeals seek fo alter a specific assessment on a specific piece of
property for the tax year in question. This statute requires that a copy of the
petition of appeal shall be filed with the county board of taxation and also with the
assessor, clerk or attorney of the taxing district, “setting forth the cause of
complaint, the nature und location of the assessed property and the relief sought.
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The petition shall * * * contain such further information as may ke from time to
time prescribed by rvule of the board * * *” Where a municipality seeks to alter by

this appeal the individual assessment of a propeérty, notice must be given to the-

praoperty owner, although such natice is not provided for iu the statute, Jersey City v.
Davision of Tox Appeals, 5 N.J. Super. 375, 385 (App. Div. 1949), aff'd. 5 N.J. 433
(1950). The latter case recites that the City of Jecsey Cily in one year filed 34,341
separate appeals.

The petition at hand may be regarded as fasfing lo sofRciently specify the
location of each parcel of properly according to rules ang reguiations of your board
for the purposes of treating this petition as an appeal from the assessment of each
such property. In any case, the lack of wofice to a properly owner whose assessment
might be changed by such an appeal would prevent the acceptance of this petition as
an individual assessment appeal, as coniemplated by N.J.S.A. 54:3-21. Thus, we
view the appeal as a general complaint seeking an investigation, review and
reassessment of all real property assessments in the Township of Maplewood.

The power 1o investigale and to order reassessments is expressiy given to the
(State) Director of the Division of Taxation. See: Articles 3 and 4, Chapter 1 of
Title 54, specifically, R.S. 54:1-16 and 17; R.S. 54:1-18 to 32, inclusive. We do not
consider the express grant of authority to the Director of the Division of Taxation
to conduct investigations under circumstances specified in the statutes as exclusive or
as a prohibition vpon the power of county boards of faxation concurrently to
investigate and review assessments and assessing practices for appropriate purposes.

Assessments are made with relereuce to their ownership and value on October 1st
of a pre-tax year. N.J.S.A. 54:4-1. Each item of taxable property is listed by the
assessar on 2 tax list and duplicate which is thereafter filed with the county board of
taxation on January 10th in each tax year. N.J.S.A. 54:4-35. This latter statute
provides that:

“The assessor shall begin the work of making assessments upon real and
personal property on Qctober first in each year and shall complete the work
by January tenth following, on which date he shall attend before the county
poard of taxation and file with the board his complete assessment }ist, and a
true copy thereof, to be called the assessor's duplicate, properly made up and
legibly wrilien in ink, %o Dbc examined, revised and correcled by the board
as heveinafter previded.” (Emphasis added.) '

Among the provisions for examination and revision of the tax lists is N.J.S.A.
54:4-47, This section refers to the process of equalizing, reviewing and correcting,
Yafter investigation,” individval property assessments. ity of Passaic v, Passaic
County Board of Taxation, 18 N.J. 371, 379 (1955). But these activities of the county

board of taxation must be complete on or before May 1st in each year, when the tax
duplicate is finally returned to the tax collectors of each taxing district, N.J.S.A.

54 :4-55. Thereafter, changes in individual assessments can be made by the county
board of taxation only as the result of appeals filed pursuant to N.J.S.A, 54:3-21.
Because of the numerovs duties to be performed by the county board of taxation
hetween January 10th and May st of each tax year, it is difficult, if not impossible, for
the county board of taxation to engage in a broad program of investigating, revising

and reassessing nuimerous individual assessments in any one taxing district, let alone

the county as a whole. Thus, the courts have emphasized time and again that the
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responsibility for accurate and fair assessments falls primarily upon the assessor of
each texing district. See: Village of Ridgefield Park v. Bergen Couniy Board of
Taxation, et al, 31 N.J. 420, 432 (1980), where Chief Justice Weintraub stated that the
county board of taxation “canmot be expected to assume the primary role of the
assessors” and that the county board “had neither the time por the funds for so
massive an effort” as is required to correct assessment ralls through municipal-wide
revaluations.

It is our view that all county boards of taxation have the power and authority at
all times, in their discretion, to investigate and examine assessments in any
municipality of the county in which the board has jurisdiction. Although such re-
view cannot alter individual assessments except under N.J.S.A. 54:4-47 or where
jurisdiction is conveyed to the couvnty board by an appeal pursuant io N.J.S.A.
54:3-2), 1he board may well conclude that an investigation is warranted to perform its
functions under R.S. $4:3-16, or to prepare for the functions it may perform in a
subsequent year under N.J.S.A. 54 :4-47,

R.5. 54:3-16 provides as follows:

“Each county board of taxation shall have supervision and centrol over all
officers charged with the duty of making assessments for taxes in every
taxing district in the county. Such officers shall be subject to, and shall, in
making assessments, be governed by such rules, orders or directions as may be
issued by the county board, in the enforcement of the objects of this title.
Before making any such rules, orders or directions, the county board shall
submit them to the state lax commissioner, and no rule, order or direction
shall be considered adopted by the county board until approved by him.”

it is 1mplicit in the above statute that the county boards of taxation have the
power to investigate assessing practices in order to promulgate or revise its rules
and directions for the supervision of assessors. Likewise, the Directar of the
Division of Taxation has the power to investigate and examing assessing practices in
order to pass upon rules and directions af the county boards. The pawer and authority
to investigate assessing practices is also an incident to the authority given to the
county boards of taxation and the Director of the Division of Taxation regarding
removal of assessors for improper conduct. Jee: Article 6, Chanter 1, Title 54 (R.S.
54:1-36 et seq). - ’

The power to investigate and review assessments and assessing practices is as
much in the interest of assessors and municipal officials as it is in the interest of
numerous complaining taxpayers. Under appropriate circomstances it may be as
desirable to know that assessments have been properly made as 1o know that they
have been improperly made. The power to examine and review assessments and to
make rules to govern the conduct of assessors is directed toward the cure and
improvement of assessing practices and not necessarily toward the condemnation or
revision of specific assessments,

You are therefore advised that a county board of taxation has jurisdiction,
within its discretion, to enfertain the petition in question for the purposes indicated

-above. Having authority to review assessrnents and assessing practices, the board may

employ a procedure which it deems reasonably appropriate to develop all pertinent
facts for its study. The procedure should afford notice to all interested parties and the

-gpportunity to be heard. The authority for review and the procedure to be followed
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relates to the aeeds and concerns of the assessor as well as individual taxpayers and
your ‘board.
Very tculy yours,

Davio D. Fusman
Atlorney Generat

By: Tueooore 1. Borrer
Depuly Attorney General

October 17, 1960.
Bonorauvee Joun A. KErvICK
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 27

Dear Mr. Kervick :

You have requested our interpretation of N.J.S.A. 18:13-11270(e) of the
Teachers’ Pension and Apnuity Fuad-Social Security Integration Act (P. L. 1955, c.
37) in applying the Social Security offset ceiting of December 31, 1959, See also
N.J.S.A. 43:15A-59(d).

N.J.S.A. 18:13-112.70 provides:

"When a2 member who retires reaches age 65 or upan cetirement of a
member after the attainment of age 65, the board of trustees shall reduce the
ceticement allowance by the amount of the old age insurance beneht uader
Title YL of the Social Secucity Act paid or payable to him whether received
or not. Membership in the retirement system shall presume the member’s
acceptance of and consent to such reduclion. However, such reduction shall
be subject to the following limitations:

* x *

“(e) Any increase in the amownt of the old age insurance benefil under
Title 11 of the Social Security Act to lake eflect after December 31, 1959,
shall be disregarded in determining the awmounmt of such reduction from the
vetirement allowance.” (BEmphasis supplied.)

We are concerned in this opinion wilh the maximum offset to be made from
state employees’ retiremeat allowances by rcason of the 1958 increase in federal
Social Security benefits. The act of August 28, 1958; P.L. 85-840; 72 Stat. 1013,
1020. This federal legislation provided for anm across-the-board increase in Social
Security benefits and in addition thereto, it also increased the maximum eligible
avecage monthly salary of all insured individuals from $350 per month to $400 per
month, as of January 1, 1959.

It is clear that the new federal benefits provided in the 1958 table took eflect in
January of 1959. Section 101(g) of P.L. 85-840.

There is no question that by December 31, 1959 the 1958 schedule of benefils was
fully effective, bath legally and factually, as to all emgloyees with an average mwonthly
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earning of $350 or less. It is also clear that the 1958 schedule of benehts was fully
eflective by reason of federal law in Jaavary of 1959. But by December 31, 1959,
becanse the new maximum eligibte monthly salary, $400, had only been in effect for
a year, the highest amount of monthly primary insurance payable {0 an insured
individual who decame eligible as of that date was $1)9. Such a person had not had
sufficient time since the passage of the increase to earn a 3400 average for the total
salary period considered by the federal government. 42 US.C A §415h.

The essence of the question asked in inlerpreling N.J.5.A. 18:13-112.70(e) is
whether the offset freeze concerned increases in the schedute of fedecral benefits legis-
lated after December 31, 1959 or whether it concerned increases in eligibility for
benefits to an employee based upan his salary experieace comparatively, before and
after December 31, 1959. For the reasons hereinafter stated, it is our opinion that
the Legislature intended the affset ceiling to be determined by the federal table of
berefits in effect prior to December 31, 1959 and not the maximum benefits as ol that
date because of salary experience.

Ta assure that Social Security integration was equitable to all public employees
in view of the possibility of increased federal benefits at a later date, the Legislature
imposed a limitation upon the state offsct of federal benchts from retirement allow-
ances, to the effect that increases in the amount of old age benefits after 1959 are
disregarded in determining the affset, N.J.S.A. 18:13-112.70(e).

We must determine whether the benefit increases carcesponding to that portion
of the $50 increase jn eligible monthly salary are to be disregarded insofar as they
could not have heen earned prior to December 31, 1959. Because the increase was not
in effect long enough for employees to aggregate sufficient months at such higher
rate, they could not earn the full average by that date. We have a sitvation where
the schedule of bencfits is most definitely o effect but the maximum amount of in-
creases thereunder cannot be earned until a date subsequent to January 1, 1959,

An employce who was making over $400 a month for many years prioc to 1958
only received credit for $350. He cannot take advantage of the maximum $127 primary
insurance benefit unless he works sufficient years after 1958 at the new eligible salary
maximym to reach a maximum average. Thus, as his salary average increases, and
benefits, accordingly, he argues that 2ll benefits for which he became etigible after
December 31, 1959, are truly an “increase.” Accordingly, for an employee who begins
service after January 1, 1960, or for an employee whose salary is far below the $400
per month éverage until after December 31, 1959, Social Security benefits are based
upon the 1958 table and upon his total eacning experience, even if it be zero, from
the date of January I, 1951 or his twenty-first birthday. Since these employees were
either not entitled to any benefus on December 31, 1959, or, a small benefit based

‘upon prior earnings, they, too, can argue that the benefits reccived at Social Security

age based upon salary after December 31, 1959 are an “increase” over the insurance
beneft payable prior thereto. It can thus be seen that if the Legislature were intend-
ing to exclude increases as determined by an individval’s eligibility, as opposed to
legislative increases in the table of benefits in effect, virtually every employee retiring
in the future could seck to avoid a major portion of the Sacial Security offset by
this argument. The mere fact that certain, or ail, employees do not earn the maxi-
mum benefit by the cutoff date, December 31, 1959, does not make the {ederal increase
ineffective.

There is no question that the intent of this law was not to disregard all offset
merely becavse Social Security berefits had not become effective or capable of com-
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putation prior to December 31, 1959, Such would be an unreasonable result that
would nullify the law virtually to all public employees. Cf. Dvoykin v. Dover Tp,,
29 N.J. 303, 315 (1959) ; Schierstead v. City of Brigantine, 29 N.J, 220, 230 (1959).
It is more reasonable to construe the law in a manner that gives it reason, and con-
sistency in its application to all employees. Robson v. Rodrigues, 26 N.J. 517, 528
(1958). In 1958 the schedute became coropletely effective to all emplaoyees with an
average earning of $350 or less. It further became eflective, prior to December 31,
1959, for that ciass of employees with an avecage eligible salary of $400. The federal
law, in creating a new class of henehts, 1.¢., for those with an avervage eligible monthly
salary of between $350 and $400, increased such benefits at that time. The benefits
of this class have not been increased or changed since the cutofl date. There were
persons eligible for benefits in that new class priot to December 31, 1959, and even
though none in the class had attained the full maximum average, the class never-
theless existed.

There is no legislative reason to discriminate between employees with an average
salacy of $350 or less and those with a higher cligible average salary. The 1958 table
became fully effective as to both. Such obvious difference of treatment would have
to be spelled out by the Legislature in order to view the federal table as effective as
to some but not as to others.

Legislative interpretation and logic support the conclusion we have reached in-
dependently of an historical anmalysis of this statutory formula, However, the con-
sistent administrative interpretation and practice under N.J.S.A. 18:13-112.70(e)
and N.J.S.A. 43:15A-59(d) are also a supporting 2id in construing the legislative
inteat with the conclusion we have reached. Lane v. Holderman, 23 N.J. 304, 322
(1957). The State Treasurer as general administrator of the Social Security pro-
visions and the integrated retirement laws, N.J.5.A. 43:15A~]1, N.J.S.A. 43:22-2(e),
8, and the actuary for the respective boards of trustees, N.J.S.A. 43:15A-18, 19,
N.J.S.A. 18:13-112.59, .60, have both interpreted this legistation to include all in-
creased benefits pursuant to the 1958 federal table as subject to offset. The actuary
has actually projected the cost for maintaining the retirement systems on an actuarily
sound basis by treating the 1958 schedule of Lenefls as fully effective prior to De-
cember 31, 1959, Any change would result in a severe impact on the retirement
system threatening its actuarial soundness. The strong administrative interpretation
thus supports the legal analysis hereinabove set forth.

Therefore, we advise you that N.J.S.A. 18:13-112.70(e) and N.J.S.A. 43:15A-59
(d) should be construcd to compute the offset from retirement alfowance on the
basis of the federal benefit table in eflect prior to Decembeyr 31, 1959 based upon the
eligible monthly earming expericnce of an employee at the time of Social Security
eligibility even though such experience includes an average monthly salary increase
after December 31, 1959. In view of the identity of language and purpose, the same
result follows as to N.J.5.A. 43:15A-59(d).

Very truly yours,

Davio D. FuaMman
Attorney General

By: Lze A, Houiey
Depuly Atlorney General
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Ocroeer 21, 1960
HonoraBLE JoHN A. KErvick

State Treasurer of New Jersey
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 28
Dear MRr. Kervick :

You have asked whether shares of common or preferred stock of private corpo-
rations which are purchased as investments for certain retirement funds can legally
be registeced in the name of a nominee intead of in the name of Boards of Trustees
of the respective retirement systems. The Division of Investment is now purchasing
approved stocks under regulations adopted by the State Investment Council. Invest-
ment in stocks of private corporations has been expressly authorized by the Legis-
lature. Laws 1959, ¢. 17; N.J.S.A, 52:18A-88.1. It will facilitate the administration
of the stock investment program to register the certificates of stock in the name of
the nominee of a “custodian” bank. Various banks pow act as custodians of state
funds and sccurities under custodial agreements authorized by N.J.S.A. 52:18A-8.1
el segq.

Nominee Registration by Trustees Generally

The probleav presented has commonly confronted banks and other corporate fi-
duciaries as well as individual trustees in the investment in stocks and other securities.
The problem arises from the common law rule that a trustee is under a duty to separate
trust property {rom all other property, to “earmark’” property as belonging to the
trust, and, hence, to register securities iz his name as trustee and not in the name
of his nominee. Under the common law rule, a lrustee commits a breach of trust
when he takes title to tcust propecty in his individual name, even though he does not
mingle the property with property of his own. 1I Scotf on Trusts 1328, §179.3
(2d Ed., 1956) ; 27 N.Y.U. Law Rev. 687 (1952) ; Bogert, Trusts and Trustees (2d
Ed, 1960) 297, §596. Without authorization by statute or in the trust instrument
itself, the duty to earmark was considered absolute. Bogert, “Trust Investments:
Earmarking or Nominees?”, 24 Tex. L. Rev. 418 (1946). The trustee, therefore, is
guilty of a breach of trust if he invests trust funds in shares of stock or other securi-
lies which are registered in his individual name or that of a third person, rather than
in his name as trustee. Scetr on Trusts, supra, §179.3. See: In ve Buckelew, 128
N.J. Eq, 81, 82, 87 (Prerog. Ct. 1940), af’d., 120 N.J. Eq. 383 (E. & A, 1941)
where a carporate trustee was charged with the depreciation of a municipal negotiable
bord for failing to register the bond in its name as trustee. (Note, however, the
exceplion which permits bearer bonds to be held without being so “earmarked.” 24
Tex. L. Rev. 417 (1946) ; 27 N.Y.U. Law Rev. 683 (1952).)

One reason for the rule is stated as follows - (Bogert, Trusts and Tcustees, 298
§596) :

“If a trustee is permitted to hold the trust res just as he holds his indi-
vidual property, he may be subjected to a strong temptation to take the trust
property for lumself and allocate to the trust one of his own less advan-
tageous pieces of property. * * * J{ he owns the bouds of different corpo-
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rations, part of which are trust property and part privately owned by him,
the trust bonds are not marked as such, and some of the bonds advance in
value while others depreciate, therc is a temptation to assert that the inferior
bonds were those which he held in trust and the superior ones were his own
property. If the trust property is clearly jdentified as such when it is first
taken over by the trustee and continuously held in this way, the trust will
inevitably take the losses or gains coming from the property, and the trustee
can have no option to claim it as his own.”

See also: Liberty Title & Trust Co. v. Plews, 6 N.J. Super. 196, 207-210 (App.
Div. 1950) where the court condemned the practice of not promptly earnarking trust
investments, saying:

“When the plaintiffi bank took morlgages in its jndividual capacity with
a view towards ultimately distributing them amongst its customers, its trusts
and itself, it placed itsel{ i a position of divided loyalty apd subjected itself
to improper temptation. Thus, in cach instance -of selection, arose the possi-
bility of a conflict between the interests of the trust on the one hand and
the interests of the bank’s commercial department on the other hand.”

Notwithstanding these rvles of law, it is reported that “many trust institutions

held mortgages, stocks, and other investments eithcr in their own names, or in the

name of a nominee of the trust institution, without reference to any trust, during the
generation immediately precedipg the depression of 1920.” Bogert in 24 Tex. L. Rev.
419, 421 (1946). This practice was inspired in part by the -dificulties in transferring
stock certificates held in the name of trustees.

Under the rules of the New York Stock Exchangé and the New York Curb
Exchange, “the ténder of securities registered in the name of 2 fiduciary is not good
delivery.” 27 N.Y.U. Law Rev. 691 (1952). There is a duty upon corporations to
ascertain, where a transfer of stock is demanded, whether or not the transfer is duly
authorized. A corporate transfer agent is put on notice to discover the extent of the
trustce’s authority to make the transfer. 27 N.Y.U. Law Rev. 691 (1952). A change
in this rule has bcen brought about by the Unjform Fiduciaries Act, §3, adopted
in New Jersey by L. 1927, ¢. 30, §3, N.J.S. 3A :41-3, which provides that inguiry
need not be made by a corporation or its transfer agent as to the authority of a
fiduciary to transfer shares of stock or other securities. Liability wil) not attach
without actua) knowledge of a breach of trust. Nevertheless, proof of authority is
still required by many transfer agents as a matter of precaution. Thus, it can readily
be secen how cosily and slow is the process of tramsferring stock in the name of a
trustee. It is particularty cumbersome when the fiduciaries are trustees of a public
employees’ retirement {und, whose investments are made by state officers under statu-
tory controls and regulations of an investmen! ¢ouncil, and not pursuant to a single
trust docu:nent.

The stock market crash of 1929 and the depression of the 1930's hastened two
" changes in the Jaw. One change was made by the enactment of statutes which legalized
the practice of certain fiduciaries of registering securities in the name of its nominee,
See: N.J.S. 3A:15-7, enacted by L. 1944, c. 114, auvthorizing banks and trust com-
panies acting as hduciaries in New Jersey to register shares of stock and olher securi-
ties in the name of a nominee, without disclosing the fiduciary capacity, providing
certain safeguards are maintained. The sccond change in the law exonerated from
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liability a trustee who in good faith takes title 1o trust property in his individual
name and no loss results therefrom. This rule was incorporated in Comment &, § 179,
Restatement of Trusts (1935). Section 179 restates the common law rule requiring
the separation and earmarking of trust property. But Comment d, while repeating
the earmarking rule, changed the rule of damages. Part of this comment is as follows:

“If the trustee takes title to the trust property in his individual name in
good faith, and no loss results from his so doing, he is not liable for breach
of trusl. * * * The breach of trust in such a case is merely a technical breach
of trust, and no loss has resulted therefrom. * * * Even if he acted in geod
faith, if a loss resulted from the fact that he tool title in his own name, as
for example if his personal creditors were thereby enabled to reach the
property iree of trust, he would be liable for the loss.”

The Restaternent rule as to losses was expressly adopted in New Jersey and
numerous other states. Cox v. Camden Safe Deposit & Trust Co., 124 N.J. Eq. 490,
502 (Chan. 1038). Nevertheless, it is apparent that unless authorized by statute or
the terms of the trust instrument, a trustee is guilty of' a technical breach of trust for
failing to register shares of stock in his own name, as trustee, even though there

would be no lability without loss.

The Retirement Funds in Question

N.J.S.A. 18:13-112.4 provides as to the Teachers’ Pension Annuity Fund, “By
that name all its business shall be transacted, its funds invested, warrants {or money
drawn, and payments made and all of its cash and securities aud other property held.”
An identical provision applies to the Public Employees’ Retirement System of New
Jersey. N.J.S.A. 43:15A-6i. Under N.J.S.A. 43:)6A-2, in the system known as The
Police and Firemen's Retirement System of New Jersey, it is provided that “by such
name all of its business shall be transacted, al) of its funds invested, and all of its cash
and securities and property held in trust for the purpose for which received.” The
moneys in these retirement systems are trust funds; benefits are exempt from at-
tachment, levy and garnishment (N.J.S.A. 18:13-112.53; N.J.5.A. 43:15A-53; N.J.S.A.
43:16A-17); and each fund is administered by a board of trustees (N.].S.A,
18:13-112.58: N.J.S.A. 43:15A-17; N.J.S.A. 43:16A-13).

However, the transacting of business and the “holding™ of assets of the retirement
systems is largely 2 matter of recording trausactions and bookkeeping. The State
Treasurer is the legal custodian of the funds. N.J.S.A. 18:13-112.64; N.J.S.A.
43:15A-35; N.JS.A. 43:16A-14. N.J.S.A. 18:13-11264 (Teachers’) and N.J.S.A.
43:15A-35 (Public Employees’) are identical provisions as follows:

“The State Treasurer shall be the custodian of the funds created by this
act, shafl select all depositories and custodians and shall negotiate and exe-
cute custody agreements in connection with the assets or investments of any
of said funds.

“All payments from the funds shall be made by him only upon voucher
signed by the chairman and countersigned by the secretary of the board of
trustces. No voucher shall be drawn, except upon the authority of the board
duly entered in the record of its proceedings.”

N.J.S.A. 43:16A-14 (Police and Firemeu's) is similar to the above sections. In
practicc, then, the moneys and other securities are in the custody of the State Treas-
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where a bank acts as the sole benehciary or as a co-bencficiary and has the consent
of s co-beneficiaries.

[n genera), investment functions avc performed by the Division of Investment
under authority of L. 1950, c¢. 270, as amended. N.).S.A. 52:18A-79 ¢! seq. See in
particular, N.J.S.A. 52:18A-88.1, enacled by L. 1959, c. 17, §1. See also: N.J.S.A.
52:18A-100 and N.J.S.A. 18A:13-112.63. The practice followed in the purchase of
commion stacks s as follows: The Dircclor of the Division of Investment sends a
recommeundation form to the retirement syslem prior to making a purchase. Unless
disapproval is received within 48 hours (N.J.S.A. 52:18A-85), the Director makes
the stock pucchase by telephone and exchanges with the broker written confirmations
of the purchase. The confirmations of the Director and of the broker both indicate the
pension fund for whose account the stack was purchased. There is, therefore, an
immediate record of the account for which the stock was purchased, the name of the
stock, the quantity and the purchase price. Througl a New York bank and various
transfer agents, the certificates of stock are ultimately delivered to the New Jersey
custodian bank. A letter 1s also sent to the custodian bank by the Direclor transmit-
ting to the bank a copy of the purchase confirmation sent to the broker as well as a
check to cover the purchase cast. The letter instructs the bank to pay for ard receive
the securities from the broker and to hold said securities for the pension fund on
whose behalf the investment is made. Dividends rcceived by the bank are crediled to
the pension account and statements are furrushed by the bank to the Dircctor and
the boards of trustees of the respective pension systems.

The refationship of the custodian bank to the state and the pension systems is that
of an agent and custodian under contract. For some purposes, an agent or custodian
bears a fiduciary relationship to its principal, and owes the principal an obligation
of loyalty not unlike that of a trustee. See: Porter v. Woodrnff, 36 N.J. Eq. 174,
179-181 (Chan. 1882). Undoubtedly, au agreement reciting that the obligations im-
posed upon the custodian bark shall be deemed to be trust obligations and the bank
shall be deemed to be a trustee of the securities and assets deposited pursuant to the
agreement would establish the fduciary character of the relationship. In this sense,
the custodian bank would be a co-fiduciary with the board of trustees of each retire-
ment sysiem as to the funds and securities subject to the agreement, As such, the
Treasurer may provide by agrecment, with the consent of the boards of trustees of
the respective rctirement systems, that securities held by a custodian bank may be
registered and held in the namme of a nominee of the bank without disclosing the
fiduciary capacity. The authority lies in the power of the Treasurer (o determiue the
teris of the custodial agreement under N.J.S.A. 52:18A-8.1 et seq. and the provi-
sions of N.J.S. 3A :15-7 which permit banks acting as fiduciarics to register securities
in the names of their nominees.

The conditions impostd by this Jatter statute when sccurities are registered in the
name of a nominee are as {ollows:

"(1) the records of the fiduciary or fduciarics and all accounts rendered by
i1 or them shall at all times clearly show the ownership of the securi-
ties so registered,

(2) such securities shall at all times be kept separatc and apart from the
assetls of such bank, trust company, savings bank or national bank and

(3) the nomince shall not have possession of or access to the securities.”



68 OPINIONS

The statute further provides that “The corporate fiduciary shall be liable for any loss
occasioned by the acts of the nominee with respect to securities so registered.”

The State Investment Council has authorized the investment in common stocks
for the three pension systems mentioned above, the Teachers,” Public Employees’ and
Police and Firemen’s, The statute authorizing such investments limits the investment
in common stock to not more than 10% of the book value of any such fund. N.J.S.A.
52:18A-88.1. As a practical matter, we note that the sumns invested at the present
time in non-registered bonds greatly exceed the maximum investment in common
stock authorized for the three funds in question. These non-registered bonds are in
the possession of custodian banks. Their ownership by the respective funds is re-
flected solely in the books and records relating to each transaction, Non-registered
or bearer bonds may be transferred to a holder in due course by delivery alone. The
Legislature has required that custodial agreements impose liability upon the bank
for loss that may occur from the improper conduct of the bank, its officers, employees
and agents. N.J.S.A. 52:18A-8.3. The agreement under which stock certificates
would be registered in the name of the nominee should contain a similar provision.
No greater risk is entailed by the use of nominee registration.

You are therefore advised that under appropriate agreement between the State
Treasurer and custodian banks, {or the handling of securities by such banks in trust
for the specific purposes of such agreement, and with the consent of the boards of
trustees of the respective retirement systems, shares of common and preferred stock
of private corporations may be legally registered in the name of a nominee of such
banks. S ' '

Very truly yours,

TrEODORE 1. BOTTER
Assistant Attorney General

Novemser 7, 1960
HonorasLe DwIGHT R. G. PaLMex
Commissioner, State Highway Department
1035 Parkway Avenue
Trenton, New Jersey

FORMAL OPINION 1960—No. 29
DearR COMMISSIONER : '

You have requested an opinion whether the State Highway Commissioner may
sell air rights over State highways or State highway rights of way. You have indi-
cated that where State highways cut through land located in densely populated areas,
requests have been made to purchase air rights over such highways so as to make
available for use such locations for suitable development which will not interfere
with the highway.

It is our opinion that you have the power to sell such air rights. N.J.S.A, 27:12-1
authorizes the Commissioner to dispose of property not needed for public use. In part,
this section states that:

“When real estate or any right or interest therein has or shall have come
into the possession or control of the commissioner, or when he has or shall

ATTORNEY GENERAL 69

have taken real estate or any right or interest therein in the name of ghe
state for the use of the state in the improvement, betterment, reconstruction
or maintenance of a state highway, and the commissioner has or shall have
determined that the property so acquired is no longer required for such use,
he may * * ¥’

sell, jease or exchange such real estate or interest therein according to oth§r condi-
tions that do not need examination for the purpose of answering this question.
New Jersey, by statute, has codified the common law doctrine that the'owner
of the lands has exclusive control over the immediate reaches of the envglopmg at-
mosphere. Hyde v. Somerset Air Service, 1 N.J. Super. 346 (App. Div. 1948) ;
United States v. Gausby, 328 U.S. 256 (1946).
N.J.S.A. 46:3-19 states that:

“Estates, rights and interests in areas above the surface of the groun.d whe_ther
or not contiguous may be validly created in persons or corporations other
than the owner or owners of the Jand below such areas and shall be deemed
to be estates, rights and interests in lands.”

Air rights pass by descent and distribution as do other estates, N.].S..{’x..46:3—20,
and are subject to the same rights, privileges, incidents, .pc_;wers and restrictions per-
taining to other estates, N.J.S.A. 46:3-21. Laws pertaining to regular estates and
Jand also apply to areas above the surface of the ground, N.J.S.A. 46:3-22.

Therefore, subject to the terms of N.J.S.A. 27:12-1 relating to the procedure
‘o be followed regulating the manner of the sale or exchange o'f such la'nds, you are
authorized by statute to convey air rights above highways and highway rights of way
which are owned by the State.

Very truly yours,

Davip D. FURMAN
Attorney Generol

By: Davip M. Satz, Jr.
Assistant Attorney General

NoveMser 7, 1960
HonorarLE JoHN A. KERVICK
State Treasurer
State House
Trenton, New Jersey

FORMAL OPINION 1960—No. 30

Dear Mr. KERVICK:

You have asked whether certain taxes, penalties and interest which au:e owed
to the State pursuant to R.S. 54 :43-6 and R.S. 54:44-] et seq. may be written off
for accounting purposes when they have proved to be uncollectible.

Attorney General’s Formal Opinion, 1959—No. 9 considered the question whether
taxed costs owing to the Department of Labor and Industry pursuant to R.S. 34:11-67
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1;;;.boepi\:i:)l[t]te;‘)ic:](‘t‘f(:dfozu?c‘clf:tntmg.l'purpo;es when they have proved uncollectible.
-OF > t writing off an uncollectible -debt was a recognized
accounting practice, that it would not cance ! iabili 1
and t}_lat .it woul'd, therefore, not contravene lf’\tr}t‘e 3?;’;?r§53,lel)g:iarl. li;a:l}h!tl{e tI(\)Iet\:e_lestate
f(f)(:nf:etul:;zn ;Nhlch prphibits an."a\‘ppropriation of money . .. by the State. . . tc:SZ)r(-
P Eo a;:%' s(o;xety, association or cor.poration whatever.” See In re Voorhees,
(Ch. 1.943) (12.”?.d e rNerogiZ Ct. 1938) ; Wilenie v. Hendrickson, 133 N.J. Eq. 447
S 194,3 : J. Eq. 24.4 (E. & A. 1944) ; In re Wellhofer, 137 N.J.L. 165
o g o ) State v. Erie Railroad Co., 23 N.]J. Misc. 203 (Sup. Ct. 1945). The
.Tp ion held that, subject to the uniform system of accounting authorized by the
reasure_r pursuant to R.S. 52:27B-33, the Commissioner of Lahor and Indust
Fou{fi \.vnte off for accounting purposes taxed costs due under R.S. 34:11-6 pich
in his judgment were uncollectible. o 11767 which
The principles stated in Attorney General’s Formal Opinion, 1959—No. 9
applicable to your present inquiry as well as to the general prol;lem of ho»;/ d Zt‘)ie
owed to the State may be written off as uncollectible. The Director of the D'v'e' :
of Budget and Ac?ounting is authorized by law to *“provide and maintain a uxlli;:romn
S,S);s;izma oefnﬁccounun"g for the State, its departments, institutiots, courts and other
.,lion . gesra;sigh. ;c.couN._J.S.A. 52:27B-33. The D.irector, therefore, has the discre-
) _ nting procedures for reflecting the fact that items previousl
carried as receivables are no longer collectible, ' Y
© b'I‘I:ie facu'xal question of whether. a pacticular receivable is collectible is a matter
e et.ermmed by the State Auditor upon recommendation of the department
zla)g'er?c.y directly concerned, subject to procedures estéblished by the Director of tl(:
L ivision of Budget m"ld Accounting. The State Auditor is directed b); statute to
ex.amm.e and post-audit all the accounts, reports and statements and make -independent
verifications of all assets, liabilities, revenues and expenditures of the State, its d)
par!m.ents, ins.tilulions, boards, commissions, officers and any and all oth;r Sl f-
agencies now in existence or hereafter created. . . .” N.J.S.A, 52:244. The qu ?g
s.lalerf'nen't of the -duties of the State Auditor implies that if his inc.lepen.dent veqri(ﬁ) ;
tion mdxcates.that certain receivables are no longer collectible—and therefore c?(;
Loen%ve:'tz::sctsﬂ‘m' any mcjming(ul sense—the Auditor should direct that the rcceivab;es
itten off in accordanc i : i i
e e oo Acceo::lllli:gt'he procedures established by the Director of the

Very truly yours,

Davip D. FuRMAN
Attorney General

By: Murry BrocHin
Deputy Attorney General
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January 25, 1960

BownorasLe Joun A, Kervicx
State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-1

Dear SIR:

You have requesled our opinion as to whether an individual who is presently
employed by the County of Mercer and who, a number of years prior to his county
employment, was employed by the City of Trenton is entitled to prior service credit
under the Public Employees’ Retirement System for this service with the City of

Trentou.

The prior service for which credit is sought was rendered between February 1,

1941 and-June 30, 1943. You advise that this individual’s service with the County of
Mercer did not begin uatil approximately seven years thereafter, February 1, 1950.
The Public Employees’ Retirement System became effective in Mercer County on
July 1, 1955. At that time pursuant to N.J.S.A. 43:15A-75, he exercised his option
and joined the system. He was given a prior service certificate covering service
rendered to the county prior to the date the act became effective as required by
N.J.S.A. 43:15A-75.

The employee in question now takes the position that he is also entitled to prior-
service credit for his service with the City of Trenton. He cites in support of his
position R.S. 40:11-5 which reads in pertinent part as follows: :

“Whenever heretofore there has been or hereafter there may be effected
by appointment, transfer, assignment or promotion, of a municipal employee, to
any other department or position in the municipal employ, or to a position
or department of the county government; . . . in counties of the first or
second class, the period of such prior service in said county or municipal
employment, for any purpose, whatsoever, shall be computed as if the whole
period of employment of such employee had been in the service of the depart-
ment, or in the position, to which the said employee had been appointed,
transferred, assigned or promoted.” (Emphasis supplied.) ’

It is our opinion that said employee’s request for prior service credit for service
with the municipality should be denied. At the time of his appointment to a position
in county government, he was not a municipal employee and, in fact, had not been
for a number of years, hence he does not come within the class of persons protected
by R.S. 40:11-5. Had the service been continuous, he would be entitled to prior
service credit for his service with the municipality. See Memorandum Opinion, Janu-
ary 6, 1956 by Charles S. Joelson, Deputy Attorney General, addressed to George
Borden, holding that an individua) who had resigned from his position with a mu-.
nicipality to take a county position and who entered into the service of the county.
the day following the termination of his municipal employment was entitled to prior
service credit for his municipal service. In so holding, it was specifically noted that
“there was no hiatus in time between his municipal employment . . . and bis county..
employment . . .." Further, where the Legislature sought to provide service credit -
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for all service regardless of whether continuous or intermittent, it so stated. See
R.S. 43:15A-6] which provides service credit {for veterans based on years of public
employment “in the aggregate.”

You are accordingly advised that no prior service credit should be given for the

service rendered by this individual 10 the City of Trentoa prior to his employment
by the County of Mercer.

Very truly yours,

Davip D. Fugman
Attorney General

By: JunNe STRELECKI
Deputy Attorney General

Janyawy 29, 1960
Hownoraere Joun A. Kervick

State Treasurer
State House
Trenton, New Jersey

MEMORANDUM OPINION—P-2
Drar Mr. KEervick:

You have requested our opinion as to whether the estate of a deceased member

of the Public Employees’ Retirement System who iransterred from the Consolidated:

Police and Firemen’s Retirement System to the Public Employees’ Retirement Sys-
tem, and who died while in scrvice would be entitled to a return of contributions
made while he was a member of the Consalidated Police and Fireman’s Retirement
System in view of the language of N.J.S.A. 43:15A—41¢(1) which provides for a
return of the accumulated deductions of a member who dies while in service. This
question must be answered in the negative.

N.J.S.A. 43:15A-41c(1) reads as follows:

“Upon the receipt of proper proof of the death of a member in service -
on account of which no accidental deathy benefit is payable under section 49
there shall be paid to such person, if Jiving, as he shall have nominated by
written designation duly cxecuted and filed with the board of trustees, other-
wise to the executor or adiministrator of the member’s estate:

"(1) His accumulated deductions at the time of dcath together with regu-
lar interest; . . ."

Accumulated deductions are defined in N.J.S.A. 43:15A-6a as the “sum of all
the amounts, deducted from the compensation of a member or contributed by him,
standing ta the credit of his individual account in the annuity savings fund.” You
have advised that the amount standing to the credit of this individual's account at
the time of his death consisted of deductions from his compensation while he was a
member of the Public Employees' Retirement System. This amount has been paid
to the executor of said member's estate. It is contended, however, on behalf of said
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member’s estate that there should also have been credited to the member's individual
account the contributions made by him when he was a member of the Consolidated
Police and Firemen's Retirement System.

At the time of transfec the Actuary stated that the reserve necessary to transfer
full credit from the Consolidated Fund to the Public Employees’ Retirement Fund
was $6,202.00 which would establish 21 years, 6 months and 15 days of service credit.
In keeping with your regular administrative practice this entir¢ amount was trans-
ferred to the Contingent Reserve Fund in which Fund are credited contributions made
by the employer. N.J.S.A. 43:15A-24. This groccdure of crediting the entire amount
transferred to the employer’s account with no credit to the individual's account is
{ollowed becavse the Consclidated Police and Fireman's Retirement System has no
provision for the return of contributions to a member upon his withdrawal from that
fund. Thus, i{ this member had resigned {rom public employment, he would have
been entitled to no benefits. However, since he transferred to other public employment
he was permtted to fransfer his retirement credits pursuant to R.S. 43:2-1 et seq.

R.S. 43:2-2 deals with pension credits upon transfer and rcads in pertinent part
as follows:

*. .. Upon his entry into the other system or fund he shall be admitted
with the credit for prior service to which he was entitled in the system or
fund from which he shall have withdrawn and he shall be permitted to depasit
in the second retirement system or pension fund the total amount of his con-
iributions so withdrawn from the first rclirement sysiew, and the board or
administrative head of the first retirement system may transfer to the second
retirement system or fund the funds or credit to which the withdrawing
raember was eatitled, He shall, thercupon, as a member of the second re-
tirement system, be entitled to such credit in the way of pension and annuity
as is provided by law in the second retirement system or fund, with the prior
service ccedit to which he was originally entitled in the first retirement
system.”

Thus it is clearly mdicated that upon transfer from one fund to another, a member
1s to receive credit as an individual for only the funds which he was entitled to with-
draw. Here he was not entitled to withdraw any funds, s0 no credit could be given
to him in his individual account. The $6,202.00 transferred from the Consolidated
Police and Fireman’s Retirement System to the Public Employees’ Retirement System
was merely the actuacial computation of the value at that time of all payments to
be made on account of any pension or beneft.

It should be noted that Assembly Bill No. 539 of 1959, which would have al-
lowed members of the Consolidated Police and Fireman’s Retirement System to
withdraw all of the accumulated deductions credited to their individual accounts in
case of withdrawal, was vetoed by the Governor on Januvary 12, 1960. The Governor
stated in his Veto Message:

a

. this fund had become so lhopelessly insolvent that from 1944 no
new members have heen allowed to join it, and since 1952 a very expensive
salvage program has been under way, calling for payments by municipalities
and the state for 30 years to get this fund out of the red.

“The reason for the fund’s insolvency is that annual contributions were
too small to accumulate the reserves ineeded to pay benefits. It is these in-
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adequate contributions which this bill would allow a member 'to withdraw.
The proposal is unsound. The best simple analogy would be a b'l“ to allow a
policy holder to obtain repayment of his fire insurance premiums because
his house did not burn down. No pension or insurance system can operate
on that basis unless the right of withdrawal were taken into account in com-
puting the premium, which would have to be higher.

“The fact that the law.does not allow withdrawal was one of the factor.s
entering into the computation of the deficit now being made up, and this
bill would destroy the validity of that computation. Besides, the records 91
contributions were hopelessly incomplete when the fund was salvaged in
1952, and it would probably be impossible to establish the facts for individual
members.”

When the individual in question was a member of the Consolidated Police.and
Firemen's Retirement System he had no right to a withdrawal of his conlri?utxons.
His transfer to the Public Employees’ Retirement System did not g.ive him any
greater rights in the System from which he transferred. You are accordingly .adv'lse(l
that the estate of the deceased member is not entitled to a return of any contr.lbutlon's
made by him while he was a member of the Consolidated Police and Firemen's

Retirement System.
Very truly yours,

Davip D. FurMAN
Attorney General

By: JUNE STRELECKI
Deputy Attorney General

FeBrUARY 29, 1960

"HonoraBLE JoHN A. KERVICK
State Treasurer

State House

Trenton, New Jersey

MEMORANDUM OPINION—P-3

Dear Mr. KERVICK :

You have requested our opinion as to the taxability under the Corporation Busi-
ness Tax Act of the Farmers’ Cooperative Association of New Jersey, Inc. No.
3821-2750.

In your request for an opinion, you have stated the facts as follows: The above
named corporation was incorporated in New Jersey in 1915 under an act to incorpora.le
associations not for pecuniary profit. In 1936 the corporation by resolution of its
members became subject to the 1924 Act entitled “An act to Provide for the Incor-
poration and Regulation of Cooperative Agricultural Associations, either with or
without Capital Stock” (R.S. 4:13-1 et seq.) and it incorporated thereunder (R.S..
4:13-13). Until 1952 the corporation operated without capital stock; there_ait_er, it
issued capital stock which is now outstanding. The Cooperative claims that it is not
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legally obligated to pay taxes from 1946, the date upon which the statute by virtue
of which it claims an exemption became effective, through 1952, the date of the Co-
operative’s issuance of capital stock. The Corporation Tax Bureau has contended
that during the period in question, the corporation has regularly earned income and
made a profit which it has distributed to stockholders and patrons and that it is,
therefore, liable for taxes under the Corporation Business Tax Act.

The claimed exemption of the subject corporation from taxability under the
New Jersey Corporation Franchise Tax Act depends on the applicablity of R.S.
54:10A-3, the pertinent portion of which reads as follows:

“The following corporations shall be exempt from the tax imposed by this
act:
*r ok

“(d) Non-profit corporations, associations or organizations established,
organized or chartered, without capital stock, under the provisions of titles
15, 16 or 17 of the Revised Statutes, or under a special charter or under any
similar general or special law of this or any other state, and not conducted
for pecuniary profit of any private shareholder or individual;”

The C.C.H. New Jersey State Business Tax Reporter correctly summarizes the
requirements for tax exemption under this section as follows:

“In general there are four prerequisites for exemption under this section.
The organization must prove that it is:

(1) A non-profit corporation;
(2) organized without capital stock;

(3) established under Title 15, 16 or 17 of the Revised Statutes or
under a special law or special charter; and

(4) in actual practice is not conducted for profit.”” (Par. 5-225.)

Preliminarily, it should be noted that, as the subject corporation apparently
agrees, the second enumerated requirement of the statute makes the exemption in-
applicable to the Cooperative during any period when it was organized with capital
stock. As to the period prior to the issuance of capital stock, our opinion is that the
failure of the subject corporation to fulfill the fourth stated requirement renders it
ineligible for the tax exemption and therefore makes it unnecessary to consider any
of the other requirements for an exemption.

A section of the statute under which the subject corporation is incorporated,
R.S. 4:13-3 lists the permissible purposes of an Agricultural Co-Operative as follows:

“An association may be organized to engage in any or all of the follow-
ing activities for its members, and within the limitations hereinafter in this
chapter set forth, for non-members:

(a) The marketing or selling of agricultural products; or
(b) the production, manufacture, harvesting, preserving, drying, process-

ing, canning, packing, storing, handling, shipping, ginning or utiliza-
tion thereof;

(c) the manufacturing or purchasing for or hiring, selling or supplying
machinery, equipment or supplies including livestock;



76 OPINIONS

(d) the hirng or supplying of labor;

"(e) the Rnancing or any one or more of the above enumerated activilies;
or

(f) any one or mare of the activities specified in this section.”

The following sections of the statute are also pectineat. R.S. 4:13-32 provides:

“In the case of assaciations without capital stock after payment of ex-
penses and the establishment af the funds, as autharized in section 4:13-31
of this Title, and as sgon aftec the ead of the fiscal year as possible, the
whole balance cemaining shall be divided among those patcons, members
and nonmcembers, for whom the assgciation has macketed, provided markel-
ing facilities, processed or Ananced agricultural products, or for whom the
association has manufactured, hired, sold or supplied machinery, equipment
and supplies including livestock, during the fiscal year in the proportion
that the volume of business done for such patrons by the association during
the fiscal year bears to the total volume of business transacted by the as-
sociation during the fiscal year; . . ."

R.S. 4:13-11 provides:

- “"After liquidation of the assets of the association, payment of its debts
and of the reasonable expenses of dissolution, the balance remaining, if any,
shall be distributed and paid in the following order:

KR

(b) ... or i the association has no capital stock, first, among the per-
sons entitled to parlicipate in the patrons’ revolving capital fund,
whether evidenced by certificates of equity or otherwise, to the extent
of the amounts due to them, according to their respective earned
patronage margins retained therein, without relationship to the times
at which such margins accrued, with such interest, if any, as may be
due thereon; and

(¢) Then, among the members of the association in proportion lo the
amoumt ol business done by them with the association during the
five years of active operation nexl preceding the date of dissolution,
or such other period of lime as may be specified in the by-laws, the
entire balance, if any, then remaining undisiributed.”

In other words, the statute contemplales thal a cooperative organmized therevnder will
derive a net return from ils activities and that this excess of receipis over expends-
tures will be distributed among members or patrons in part from year to year, and
the balance upon dissolution.

Although thece are no judicial decisions construing the phrase “not conducted
for pecuniary profit of aany private shareholder or individual” in R.S. 54:10A-3,
there have been numerous decisions construing other statutes similarly fimiting tax
exemptions to corporations not conducted for profit.

Foc example in Fairmouni Hospilal, Inc. v. State Board of Tex Appeals, 122
N.J.L. 8 (Sup. Ct. 1939) aff'd. ob. 123 N.J.L. 20l (E. & A. 1939) the taxpayer
sought an exemption under R.S 54:4-3.6 which exempts from taxation “all buildings
actually and exclusively used in the work of associations and corporations organized
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exclusively for . . . hospital purposes . . . provided . . . the associalions, corporalions
or institutions using ond occupying then as aforesaid are not conducted for profit. . . ."
(Emphasis added.) The hospital in question had originally been organized by a group
of doctors as an ordinary stock corporation; they thereafter conveyed the hospital
to a corporation organmized under the act for the incorparation of corporations not
for pecuniary profit, retaining, however, a mortgage on the assets of the corporation
in an amount equal to their prior stockholdings. The daclors thus expected to receive
interest on their mortgage certificales and presumably the return of their capital.
The Court held that the hospital corporation, althovgh organizcd under the Act for
the incorporation of corporations nol for pecunmiary proft, was "conducled for a
proht” within the meaning of Lhe tax exemplion statute and was therefore not en-
titled to the exemption claimed.

In Consumers Rescarch Inc., v. Evans, 128 N.J.L. 95 (Sup., Ct. 1942) afi'd. ob.
132, N.J.L. 431 (E. & A. 1945), the Court considered the claim of a consuwiners’
research organization for exemption from the Unemployment Compensation Act as
“a corporation . . . organized and operated exclusively for . . . scientific . . . pur-
poses . . ., no part of the earnings of which bwres to the benefit of any private
shareholder or individuel” R.S. 43:21-19 (i-7). (Emphasis added.) The cacporate
structure did not provide for any distribution of profits to any individuals, whether
by dividends or otherwise during the operation of the business. During the course
of its existence, the corporation had accumulated substantial assets, but all of these
were, or would be, devoted to the acquisition, enlargement and maintenance of its
facilities. The court pointed out, however, that in the event of dissolution, the net
assets of the corporation would be transferred to the five stockholders of the corpo-
ration. For this reason, the court held that it was not a corporation, “no part of
the earnings of which inures to the benefit of any private shareholder or individual”

Numerous cases have dealt with the question of whether particular “colleges,
schools, academies or seminaries” were “not conducted for profit” within the meaning
of the exemption from the real property tax. R.S. $54:4-3.6. Compare I[nstitute of
Holy Angels v. Bender, 79 N.J.L. 34 (Sup. Ct. 1909) with Carteret Academy v.
Orange, 98 N.J.L. 868 (E. & A. 1923). Our present Supreme Court has stated that
the only test for determining the eligibility of a school for exemption under 54:4-3.6
is whether the school "is conducted for the purpose of making a profit.” In reaching
ils determination, the court will consider among other f{actors, the background and
nature of operalion of the schoo), the amount of its income as compared with its
cost of operation, the amount and purpose of its accumulated surplus, and the amount
of its tuilion charges. Kimberly School v. Town of Montclotr, 2 N.J. 28 (1948).

Finally, in applying the rules of the cited cascs, and numerous similar tax
exemption cases, 10 the facts upon which you have requested our opinion, it must
be remembered that i1 is an “accepted rule that since tax exemption statutes aflord
specia) privileges they are 1o be construed most strongly against the claimant.” Jersey
City v. Ligget & Myers Tobacco Co., 14 N.J. 112, 116 (1953).

The principles of the cited cases and other similac cases, may be summarized
as follows: In determining whether or not a particular corporation is conducted for
a proft, the actlual operation of the corporation, and not ils certificate of incorporation
or by-laws, must receive primary consideration. Whether or not the taxpayer op-
erates at a profit in a given year is irrelevant if, in fact, it "is conducled for the
purpose of making a proAt.” Conversely, even if the operations of the corporation
consistently produce a net excess of income over operaling expenses, but all such
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surplus is reinvested in the corporate activities withoul actual o¢ polential distribu-
tion [or the beneft of any private shareholder or individual, the corporalion is not
conducted for pecuniary profil within the meamng of the law. But if there is a dis-
wibution of profit, the particular form of distmbution is irrelevant; whether the
profits of operation are distribuied as interest on mortgage bonds or other fixed debt,
by salaries so large that they nccessarily constitule distrsbution of profits, or by any
other means, oc even if profts are undistributed, but accumulated with the poten-
tiality of distributian to shareholders or other persons intérested i the corporation
upon its dissolution, the taxpayer must be considered as conducted for a profit.

Applying these principles to the facts which you have presented to us, our
apinion is that the Farmers’ Cooperative Association of New Jecrzey, Inc. No. 3821-
2750 is subject to the New Jersey Corporation Business Tax Act for the years 1946
to 1952 because it contemplatcs making, and has made, a net return oc profit, part
of which is disiributed annually 10 patrons and members, and the remainder of wiich
will be distributed to members upon dissolution.

Very truly yours,

Davig D. Fuamaw
Attorney General

By : MUuURrrY BROGMIN
Depity Attorney General

Marcn 17, 1960
Hon. Georee C. SKiLemaN, Director
Division of Local Government
Department of Treasury
137 East State Street
Trenton, New Jersey

MEMORANDUM OPINION—F4

Dear Directox:

You bave asked whether a county board of chosen fcecholders may contribute
10 a first 2id, voluateer ambulance or rescue squad rendering service in less than all
of the municipalities in the county. R.S. 40:5-2 provides that:

“Any county or municipality may make a voluntary coatribution of not
more than three thousand dollars ($3,000.00) annvally to any duly incor-
porated first-aid and emergency or voluntecr ambulance or rescue squad
association of the counly, or of any municipality thecein, rendering service
generally throughout the county, or any of the municipaliues thereof.”

It has been suggested thal a county boacd of chasen f(reeholders is prohibited
from making coniributions 10 a particular squad unless it s organized and operates
on a counly-wide basis. The argument 15 that the placement of the disjunciive term
"or” conveys a direction that counties may only contribute to county squads and
municipalities are limited to supporting municipal squads operating within the par-
ticular borders of the municipality.
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11 is our opinion that such an interepretation is not correct. The emphasis must
be placed upon the term "any” as used in the section. In that regard, couatjes or
municipalities may make contributions to any squad in any municipality in the county.
This term clearly indicates the intention of the Legislature with respect to authorizing
the discretionary payments by municipal or county authorities to rescue squads serving
in part of or throughout the whole county. Had the Legislature intended otherwise,
the terin “respectively” could and should have been used.

The result conforms to the legislative policy of supporting squads rendering
benelicent services in the county. Soundness dictates that counly authorities be per-
mitled to contribute to locally orgamized squads if, in the discestion of the county,
it is found that the squad rendecs services beyond pacticular municipal borders. The
same is true with tmunicipalities which cely on the services of either a couaty-oriented
squad or squad in anather municipality. A liberal policy of authorizing contributions
of this type cncourages associations to organize and render services throughout the
county and, in turn, tessens the burden of government in both the county and munici-
palities.

Such an interpretation finds support in practice. In 1958, county boards provided
by agpropriations contributions of $28,250, ranging from $1,250 to $9,600 to wmuaici-
pally organized rescue squads. Thus, payroents of this type have been consistently
recognized 3s a2 legitimate expense by the Division of Local Government.

Very truly yours,

Davip D. Furman
Attorney General

Davee M. Sarz, Jr.
Deputy Attorney Genercl

Marck 30, 1960
HownorasLe JoHN A. Keavick
State Treasurey
State House
Trenton, New Jerscy

MEMORANDUM OPINION—P-5

Dear Mr. Kervick:

You have requested our opinion 3s to the proper snterpretation of N.|.S.A.
43 :15SA-12 with rcgard to the cost formula to be applied in the purchase of secvice
credit covering the period of time that an employee has been oa loan to the Federal
Government. This scction reads as follows:

“Any State employee who was a member of the [ormer ‘State Em-
ployees’ Retirement System’ and whose services were or have been made
available by this Statc to the Federal Government may, if and when he or
she has returned or sholl refurn fo service wnth this Siofe, or if he or she
has retired or been rebred uwnder the said sysiem, contribute to the apnwity
savings fund provided for in section 25 of this act, such sum or sums,
either in 1 paymeal or ia wstallments, as determined by the board of trusiees
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to be sufficient la cover the amount which would have been contcibuted by
sueh individual had he or she rensained a member of said system, together
with such interest thereon as shall be determined to be just by the board of
trustees; any board, bady or commission of Lhis State which has, had, ar
shall have, moneys coalributed by the Federal Government for thal purpose
shall pay into such system such amount o¢ amounts as wouwld have beea
contributed by 1t il account of said sérvices had not such sécvices beep made
available to the Federa)l Government, fogether with such anterest as shall
be determined 1o be just by the board of trustecs. The board of trustees is
hereby authorized and reqwred to receive saxd contributions, both fer annuuy
and pension purposes, it being the intention hereby 1o restore, ji and where
possible, alt relccement rights of such members lapsed or lost while rendering
services 1o the Federal Govermuent in and during the emergency of World
War I (Emphasis added.}

Thus Qt can be séen thaf N.J.S A, 43:15A-12 supra provides for the purchase of
secvice credil which could not be purchased otherwise, by cerian emoloyees, based
on a specifie cost {ormwla, However, this formula would apply to aa employse who
qualifies by makiag applicalian and payaient gromiplly upon his retuca <0 state service.

N J.S A 43:15A-12 requires that a state employee who desires to ohtaw pension
credit ja the Public Emplayees' Reticernent Syslea lor service ceadeced to the Federal
Government must do so “* * * when he or she has returned or shall return to secvice
with this State.” This language clearly coutempiates the purchase of such c¢redit at
the time an employee veturns or within 2 reasonable period thecealter. 1§ an emplayee
has rot applied or daes not apply lor the purchase of this credit within a reasonable
time after his retuen, he caangt qualify for any of the beaefits of this act. It necessanity
follows that only an emplayee who has been on loan to the Federal Government,
and who applies within a reaseonable time after his relurn to statc service for the
purchase of pension credit for the time of his federal service, wovld be entitled 1n
purchase this credit al 2 cost hased on the focmula set [arth in N.J.S.AL 43:15A-12.

Very truly yours,

Davio D. Fyaman
Attorney Ceneral

By: Juwg STRELECK!
Deputy Atiorney General

. Areri 7, 1960
Mr. THOMAS O, AMELIA
Siete Records Commitice
State House Annex
Tcenton, New Jersey

MEMORANDUM OFINION--P-6

Dear MR, AdELia .

You have requested our opimien whether or not the New Jersey Turnpike Au-
thority ¢ subject 1o Lhe provasions of the “Destruction of Puobhie Retords Law”
R.5. 47:3-15 et seq. as revised by L 1953, c. 410,
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The key section of the Yaw is gection 3 thereo( which reads as {ollows:

“No person shall destroy, sell or otherwise dispose of any public record,
archives or printed public documents which are under his control or in his
care or custody, whether or not they are in curreat use, without first having
advised the Bureau of Archives and History in the Depactment of Education
of their nature, and obrained the written consent of that buceau: which con-
sent anay be given by said bureau oaly if the same is in conlormance with
regulations governing the granting thereof which shall be wmade and promul-
gated by the State Records Committee established by section six of this act.”

The scope of the quoted seclion and hence of the succeeding sections of the Law,
which merely amphiy i1, is determined by the definition of “pubiic records” contained
m seciion 2. The latter section defines “public records” to include records received
by "any < * * outhority of the State or of any political subdivision thereof * * * in
connection with the transaciion of public business * * * (Emphasis added.)

When used together with other words decoling slale agences or insteumentalities,
the word “authovity” cefers tg a semi-public carporation such as the Mew Jecsey
Tucnpike Authocity {N.J.S A 27:2%3) cceated by the Slate to act as an instru-
inentality thereal Lo casry oul a public purpose

While the New jersey Turnpike Authocity iy an indegeadent entily for some
purpases, N.J. Turnpibe Authority v. Parsons, 3 N.J, 235 (1949), nevertheless it
3 a gublic authority far the purposes of the Publbc Records Law.

Very teoly youcs,

Davip D. Forman
Attarney Ceneral

By: Murey BrocHiv
Deprty Attorney Cenerel

ArriL 18, 1960
Howorases Joun A. Kervicx
State Treosurer
State House
Treaton 23, Wew Tersey

MEMORANDUM QFINION—F-7
Dear Mp. Kervicw :

You have requested aur advice concerning an agplication for aceideatzl death
benefits Aled with the Board of Trustees of the Police and Firemen's Reticement
System  N.J.S.A. 43:16A-1 et seq. An accidental death pension has been previously
granted the widow of a member bul was revoked in accordance with N.J.S.A.
43:16A-10(2} (L) wyon the widow's semarriage. Now a surviving ¢lnid of the de-
ceased momber seeks continued pension benefils, presumably i accordance with a
later clause of thal same section which reads:

"I there be such children and no widow, or 3 the widow dies, the pen-
sion which the widow would have recerved had she survived shall be paid
-te 1those childsen who have not rcached eighieen years of age * * +*
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N.J.S.A. 43:16A-10 provides for accidental death benefits which consist of ‘'the
member’s aggregate contributions” payable to a designated beneficiary and a $1,500
a year anoujty payable to the member's widow until death or remarriage, and if
there be children, such widow receives the annuity “for the use of herself and such
children” Thereafter follows the statutory language under which this surviving
child makes application for an annuity.

The question to be determined is whether the Legislature merely intended 1o
extend benefits under this Jaw to children of a deceased member until their mother's
remarriage or whether it intended to pravide such benefits absolutely to surviving
children during the period of their statutory dependency.

The law expressly authorizes payments to children of a member if they survive
and are not yet eighteen years of age: “[i]f there be * * * no widow.” In New Jersey
and elsewhere it has been held that the “familiar, well fixed and certain” meaning of
widow, both ‘‘popularly and legally,” is a woman who has lost her husband through
death and remains unmarried. Montclair Trust Co. v. Reynolds, 141 N.J. Eq. 276,
279 (Chan, 1948) ; Crocheron v. Fleming, 74 N.]J. Eq. 567, 568 (Chan. 1908); 45
Words and Phrases, Widows,; Cf. Hanson v. Brown and Stewart Co., 90 N.).L. 445,
447 (Sup. Ct. 1917). Since a child under the age of 18 does exist and there is no
longer any widow, by rcason of ber remarriage, the Board should allow payments
to the child in accordance with the legislative mandate to pay benehts during the
period of statutory dependency. N.J.S.A. 43:16A-10(b) (2).

A review of the legislative listory of the provision in guestion supports this
result. In 1897 the Legistature allowed municipalities to extend accidental death
benefits to a fireman’s widow "during her widowhood” or to dependent parents of
such fireman; however, if neither widow nor parents survived but there were children,
the law provided: “Such pension shalt be applied under the direction of the mayor
of such city to the support of such child or children until they have attained the age
of sixteen (16) years.” L. 1897, ¢. 148, sec. 2, p. 284. In 1902 beneficiaries of police-
men wecre granted accidental death benefits. The law similarly provided that the
annuity continue “so long as she remains unmarried and at hec death, unmarvied,”
to go to minor children vnder the age of fourteen. L. 1902, ¢. 165; R.S. 40:174-55.
However, accidental death henefits were latec provided for benchiciaries of county
policemen to be paid te “the widow or c¢hildren * * # so long as such widow remains
unmarried ar so long as such childeen or any of them remain under the age of 16
years.” L. 1914, c. 36, sec. 4. While the Legislature has consistently excluded pay-
meats to widows upon remarriage, vacious ather police and fireman pension laws
reveal divergent provisions concerning benefits to surviving children after such event.
Cf. N.JS.A. 43:10-25; N.J.S.A. 43:10-38; N.J.S.A. 43:12-18 (now repealed);
N.J.S. A 43:12-281; N.J.S.A. 43:13-22.2]1 to 22.28.

In 1920 the predecessor of the existing Police and Firemen's Pension laws was
enacted. Section 3, relating to pensions for dependents of a member who lost his life
while on duty, included the following provision:

“lf any widow entitled Lo a pension as aforesaid remarries, then such
pension shall cease and shall not be paid to such widow or her children.”
L. 1920, c. 160.

This proscriptive clause concerning death benefits remains in the law governing the
various police and firemen’s pension funds which were consolidated by L. 1944, ¢. 253.
N.J.S.A. 43:164. However in the same law annuities are provided for widows, de-
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pendent parents, and serviving children of a retired member without expressly termi-
nating payments to children of a remarried widow. N.J.5.A. 43:16-3. Recently the
Law Division of the Superior Court held that a minor child was enutled to receive
benefits under this section even though her widowed mather had remarried. Clancy
v. Consotidated Police and Firemen's Pension Commission, Docket No. 1.-9324-56,
decided March 24, 1958 (not officially reported).

On May 23, 1944, the same date the Legislature recnacted the express prohibition
against such payments quoted ahave, N.).S.A. 43:164, L. 1944, ¢. 253, it also
enacted the law establishing the new police and firemen’s relirement system, L. 1944,
c. 255, N.J.S.A. 43:16A-1 et seq, at the same time continuing the consclidated system
as 1o certain police and fAremen. N.JI.S.A. 43:16-1. The new law cantained the sec-
tion relating to accidental death benefits in question, in language almost identical to
N.J.S.A. 43:16-3 as interpreted by the Clancy case. N.J.S.A. 43:16A-10. In view
of this different legislative expression on the very same subject matter, and the sub-
sequent holding in the Clancy case, there is an intent to provide continued payments
to dependent children after the widow’s remarriage would be authorized. Cf. Key
Agency v, Contingntal Cas. Co., 31 N.J. 98, 105 (1959).

In recent years the Legislatvre has adopted this liberal view, without ambiguity
in other pension laws. In the revisions of the Teachers' Pension and Annuity Fund
Law, L. 1955, ¢. 37, and the Public Employees’ Retirement System law, L. 1954,
c. 84, §§46 and 49, respectively, N.J.S.A. 18:13-112.48, N.]J.S.A. 43:15A—49, the
Boards of Trustees are directed to pay an apnuity upon an accidental death of a
member :

“# % % 3{ fthere be) no widow, or in case the widow dies or remarries before
the youngest child of such deceased member attains age 18, or if the member
was a married female employee, then to the child or children of such mem-
ber vnder age 18, divided in such manner as the board in its discretion shalf
determine to continuve unti) the youngest surviving child dies or attains age
18

Thke pension Jaws concerning accidental death benehts are remedial, and accord-
ingly have been construcd in light of analogous principles governing the Warkmen’s
Compensation Act. Roth v. Board of Tristees, ctc, 49 N.J. Super. 309, 319 (App.
Div. 1958). It is clear that a dependent chjld does not lose suclt compensation by the
widow’s subsequent remarriage. N.J.S.A. 34:15-13(g).

In accordance with the liberal purpose of the pension laws, Salz v. Stele House

© Cominission, 18 N.J. 106, 111 (1955); Roth v. Bd. of Trustees, etc., supra, providing

accidental death benefits to beneficiaries of a policeman or fireman, the subject child
qualifies for benefits despite the widow’s remarriage. We therefore advise you that
the present application for dependency payments should be aliowed.

Very truly yours,

Davio D. Furman
Attorney Gereral

By: Lez A. Hotiey
Deputy Attorney General
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] Apxin 18, 1960
Honorabre KeNNETH H, CREVELING
Director, Division of Planning
and Development )
520 East State Street
Trenton, New Jersey

MEMORANDUM OPINION—P-8

Dear DIRECTOR :

You have asked whether a riparian grant may be made to an applicant who has
given six months’ notice of his application to the owner of the upland abutting the
area in the proposed grant where the owner thereafter conveys' his interest in the
uplands. It is our opinion that a conveyance by the upland owner whether before or
after the expiration of the six months’ period does not preclude the execution of the
grant.

R.S. 12:3-23 provides as follows:

“The board, with the approval of the governor, may lease or grant the
lands of the state below mean high-water mark and immediately adjoining
the shore, to any applicant or applicants therefor other than the riparian
or shore-owner or owners, provided the riparian or shore-owner or owners
shall have received six months’ previous notice of the intention to take said
lease or grant such notice given by the applicant or applicants therefor, and
the riparian or shore-owner or owners shall have failed or neglected within
said period of six months to apply for and complete such lease or grant;
the notice herein required shall be in writing and shall describe the lands
for which such lease or grant is desired, and it shall be served upon the
riparian or shore-owner or owners personally; and in the case of a minor
it shall be served upon the guardian; in case of a corporation upon any offi-
cer performing the duties of president, secretary, treasurer or director, and
in the case of a nonresident owner the notice may be by publication for four
weeks successively at least once a week in a newspaper or newspapers pub-
lished in the county or counties wherein the lands are situate, and in case of
such publication, a copy of such notice shall be mailed to such nonresident
owner (or in case such nonresident owner be a corporation, then to the
president of such corporation, directed to him at his post-office address, if
the same can be ascertained, with. the postage prepaid); but nothing con-
tained in sections 12:3-21 to 12:3-25 of this title shall be construed as re-
pealing, altering, abridging, or in any manner limiting the provisions and
power conferred upon the riparian commissioners and governor by sections
12:3-19 and 12:3-20 of this title.”

See also R.S. 12:3-7 (dealing with the Hudson River, New York Bay and Kill Von
Kull). The reference in R.S. 12:3-23 to a “board” is to the former Board of Com-
merce and Navigation whose powers under the section have been transferred to the
Planning and Development Council in the Department of Conservation and Economic
Development. N.J.S.A. 13:1B-13.

Though literal application of R.S. 12:3-23 might indicate that a conveyance by
the upland owner after receipt of notice defeats the grant, such a construction must
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be rejected. By Laws of 1894, c. 71 and Laws of 1903, c. I, § 168, codified as R.S.
18:10-5, all of the lands of the State then or formerly flowed by tidewater were
appropriated for the support of free public schools. R.S. 12:3-23 and R.S. 18:10-5
are in pari materia. Cf. Pabner v. Kingsley, 27 N.J. 425 (1958). .

A holding that a conveyance of realty by an upland owner defeats a grant to
the person serving notice would tend to limit the appropriate state officers from
aggrandizing the school fund and is therefore to be avoided. In the event that an
upland owner made a conveyance prior to ils issuance the grant would be invalid.
Moreover, this construction would permit successive upland owners to prevent the
issuance of a riparian grant by making repeated conveyances within each six month
period. Such a result-is not the kind of power afforded by the statute. The pro-
tection given by R.S. 12:3-23 to upland owners is to apply for a riparian grant on
their own behalf within the time specified.

While there is no provision for recording the service of a notice on an abutting
upland owner, his prospective grantee may protect himself by securing appropriate
warranties in the contract for sale and the deed. We therefore hold that proper notice
on an abutting upland owner is effective against his grantees or devisees.

Very truly yours,

Davip D. FurMAN
Atiorney General

By: Morton I. GREENBERG
Deputy Attorney General

ApriL 26, 1960
Hon. Joun W. TRAMBURG, Commissioner
Department of Institutions and Agencies
135 West Hanover Street
Trenton, New Jersey

MEMORANDUM OPINION—P-9

Dear CoMmISSIONER TRAMBURG:

You have raised the following questions on behalf of the State Parole Board:

1. What constitutes a “crime” within the meaning of N.J.S.4. 30:4-123.24?

2. Are disorderly person offenses and quasi-criminal offenses without
N.JS.A. 30:4-123.24>

3. Where a prisoner has been paroled to another state and the offense
occurs in that state, does the law of New Jersey or that of the other

state determine what constitutes a “crime” within N.J.5.4. 30:4-123.24?
N.J.S.A. 30:4-123.24 provides that:

“A prisoner, whose parole has been revoked because of a violation of a con-
dition of parole or commission of an offense which subsequently results in
conviction of a crime committed while on parole, even though such con-
__viction be subsequent to the date of revocation of parole, shall be required,
unless sooner reparoled by the board, to serve the balance of time due on
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his sentence 10 be compuied from the date of Bis original release on parole.
If parole is revoked for reasons other thar subsegquent conviction for c¢rime
while on parole then the parolee, unless sooner reparoled by the board, shall
be required to serve the balance of time due on his se¢ntence to be computed
as of the date that he was detlared delinquent gn parole.”

The importance of determining whal constitetes a “crime” in contemplation of
the aforesaid section is evident Lecause revocation of parole f{or conviction of ¢rime
committed while on parole obliges the parolee to suffer certain sanctions, namely,
service of additiona) time in confinement.

The answers to questions 1 and 2 are found in Sowran v. Lennon, 19 N.J. 606
(1955), where our Supreme Cauet Jealt with tlus same genecal subject matter and
at page 611 the court said:

"There is considerable confusion in gur law, both statutory and decisional,
as to the nature of the vacious kinds of public weongs which falt shact of
constituting crimes and as o the sanctions by which the law seeks to preveat
them, on the one hand, and erimes gn the other. Crimes are ceadily dis-
tinguished from ali other public officoses by the fact that iadictment by a
grand jury is a <onstitutignal prerequisite to proceedings ta punish tha de-
fendants therefor, Const. 1947, Act. ), par. 8, as 15 trial by jury, idem. Act. 1,
par. 9, ualess waived by the delendant, but the classes of offenses against the
public other than crimes differ markedly from each other. Thus disorderly
conduct, N.J.5. ZA 1 169-1 190 ZA :170-96, a class of offenses which has grown
extensively over the years, Store v. Maier, 13 N.J. 235 (1953) (especially
I, pp. 251-260) has always Leen deemed quasi-criminal in nature but net
strictly ¢riminal, and is punishable summarily without indictment or trial
by jury by fines or imprisonment, or both, These offenses find their origin
in stalules as above sel forlh, or in ordinances adopled pursuant o statute,
Paul v. Gloueester, 50 N.).L. 585 (E. & A. 1888) ; Sherman v. Paoterson,
BZ N.J.L. 345 (Sup. Ct. ¥RI2); Fred v. Moyor ond Council, Old Tappan
Borpugh, 10 N.J. 515, 30 (3052); 6 McQuillan, Municipal Cosposations
(378 ed.}, chops, 23, 24”7

Thus, it will appear Lhat a3 “crime,” as the term is used in eriminal jurisprudence
in New Jersey and within the provisions of N.J.5 4. 30:4-12324, is an indictable
offense and where the defendant is entitled to a icial by jury unless same is waived.
Also, by the same authority, “disordecly conduct” has always been deemed quasi-
criminal and persens guilty of this offense are not deemed guilly of “crime’” 2as this
word s vsed in NJ.S.A. 30:4-123.24.

Concerning your inquiry as to whether the "crime” contemplated by N.J.S.A.
30:4-123.24 relates te a “crirne” committed by the parclee in this state, or in some
olher state, there is ne judicial determination of this precise question by our eourts.
However, some light is shed on (be geaeral problem by In re Smith, 8 N.J. Super.
573 (Essex Co. Ct. [950) where Judge Harishorne was cailed upon fo determine
whether an individua) convicted of larceny in the State of Obip would be deprived
of the right of suffrage in New Tersey under that provision of ouc Constitietion,
(Art, 11, par. 7), which provides that “The Legislatuce may pass laws to deprive
persons of the right of sufirage who shall he convicted of such c¢rimes as it may
designate.”
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This constitutional provision, somewhalt like N.J.5.4. 30:4-123.24, did not speciiy
that the crimes shall be committed and conviction bad in New Jersey. Nor does
the implementing statute, R.S. 19:4-1, so provide. Judge Hartshorne reached the
decision that the phrase “conviclted of orime” in similac stalutes consistently has
been held in New Jersey to cover “conviclions of crime in any jurisdiction, federal
or state, domestic or foreign.” Reference was made to fn re Maring, 23 N.J. Misc.
159 (Co. Ct. 1945) wherein the court reviewed a long line of decisions which support
the conclusion reached in both Maring, fupra, and Smith, supra.

In Stefe v. Henson, 66 N.J. 601 (E. & A. 1901) dealing with the disqualification
of 3 withess because of a conviction of crime, the court said (p. 605) :

“Tt is the conviclion of crime which s to affect credibility. The word ‘crime’
being used without qualification, must be held 1o be used in its geneczl sense
ta include any ccime. Tt is aot 3 word of double meaning”

In State v. Rombols, 89 N.J. L. 565 {E. & A. 1918), the defendant in a criminal
trial, on his cross-examination, was asked if he had been convicted of the crime of
burglary in ane of the ¢riminal courts of Pennsylvania. The State was permitted
to produce the recocd ol his conviction from the sister jurisdiction and “offered it
in evidence for the purpose of impeaching the defendant's ¢redit as a witness.” See
also State v. Motelski, 116 NJ L. 543 (E. & A. 1936).

It is our opinion that the foregoing judicial decisions, which deprive a citizen
of the right af suffrage in New Jersey and affect his credibility as 2 witness here
for crimes committed elsewhere, apply with aqual force to the interpretation to he
placed upon the word “crime” as utilized in N.J.5.4. 30:4-123.24. Thus, if a parolee
is convicted of an offense in another jurisdiction and il such offense wauld consti-
tute a "erime” if conviction wers nad in our state caurts, then such parales must
suffer the sanctions imposed by N.JS.S A. 30:4-123.24. However, if the offense were
merely “disorderly person” in New Jersey {e.g., simple assault and battery as de-
fned in Steie v. Moier, supra) and the same offense were 2 “crime” in a sister
jurisdiclion, then the sanclions of N J 5.4, 30:4-123.24 should not apply following
conviction of such ofiense outside New Tersey. This i5 so hecause ¢f qualifying
fangvage in the opinion ip Smith, supro, where {he court said (p. 574) relerring to
Jnre Moring, supro:

"it was there held that one could nat vole in New Jersey, who was convicted
in the United States District Court for the District of New Jersey of a
crime which, 4f 1r the state courts, would disenfranchise him.” (Emphasis
supplied.)
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