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I. New Jersey’s first constitution—July 2, 1776
A. No separate declaration of rights—many other states had them:  e.g. Virginia (1776), Pennsylvania (1776), Massachusetts (1780).
1. Several rights in the body of the constitution

a. Jury trial

b. Right to vote (Blacks and women voted in New Jersey 1790-1807)

c. Right to counsel

d. Religious freedom and no discrimination against Protestants
Robert F. Williams, The New Jersey State Constitution:  A Reference Guide 1-5 (rev. ed. 1997)
B. First case of judicial review (jury trial)—years before a Marbury v. Madison:  Austin Scott, Holmes v. Walton:  The New Jersey Precedent, 4 Am. Hist. Rev. 456 (1889); Charles Erdman, Jr., The New Jersey Constitution of 1776 at 90-92 (1929).
C. No mechanism for amendment

II. Federal Bill of Rights—New Jersey first to ratify in November, 1789

Eugene R. Sheridan, A Study In Paradox:  New Jersey and the Bill of Rights, The Bill of 
Rights and the States:  The Colonial and Revolutionary Origins of American 
Liberties 247-273 (Patrick T. Conley and John P. Kaminski, eds., 1992).

A. New Jersey had ratified the Constitution in December, 1787 with no opposition—did not even call for a bill of rights

1. Federal Bill of Rights copied from state constitutional declarations of rights—not New Jersey (which did not have one)
Bernard Schwartz, The Great Rights of Mankind:  A History of the American Bill of Rights 53-54, 85-86, 90-91 (1977); Donald S. Lutz, The States and the Bill of Rights, 16 So. Ill. L.J. 251 (1992).
2. Virginia was one of the main models

B. Legally, Federal Bill of Rights only limited federal government not state governments
1. Recent research shows that New Jersey and other courts did, on occasion, apply the federal constitution to state activities in the first half of the nineteenth century.

2. Jason Mazzone, The Bill of Rights In The Early State Courts, 92 Minn. L. Rev. 1, 40-41, 55 (2007) (New Jersey cases)
III. New Jersey’s 1844 constitution—adopts a separate declaration of rights with an unenumerated rights clause

A. Basis for current state constitutional declaration of rights

B. Standard catalog of rights other than right to bear arms and protection against self-incrimination
C. Unenumerated rights clause—Art. I ¶ 21

IV. 1868—Fourteenth amendment to the United States Constitution

A. Limitations on the states
B. Selective incorporation of the bill of rights into the due process clause

C. Exceptions—Seventh amendment (jury trial in federal courts), Second amendment (right to bear arms—current case in U.S. Supreme Court), and the excessive fines clause of the Eighth amendment

D. State citizens now could invoke the protections of the Federal Bill of Rights against their own states
V. Federal Bill of Rights cases from New Jersey

A. Hague v. CIO, 307 U.S. 496 (1939); Benjamin Kaplan, The Great Civil Rights Case of Hague v. CIO:  Notes of a Survivor 25 Suffolk U.L. Rev. 913 (1991)
B. Boy Scouts of America v. Dale, 530 U.S. 640 (2000).
C. Apprendi v. New Jersey, 530 U.S. 466 (2000).
D. New Jersey v. T.L.O., 468 U.S. 1214 (1984).
E. Schad v. Borough of Mount Ephraim, 452 U.S. 61 (1981).
F. Everson v. Board of Education of Ewing Township, 330 U.S. 1 (1947).

G. Greer v. Spock, 424 U.S. 828 (1976).
VI. 1947 New Jersey Constitutional Convention adopts “modern” rights guarantees

A. Equal Rights Amendment—Art. I ¶ 1
B. No segregation in public schools or military—Art. I ¶ 5
C. Collective bargaining—Art. I ¶ 19
D. None of these rights appear in the federal constitution

VII. 1950s and 60s—Warren Court—Federalization of constitutional rights

VIII. 1970s—New Judicial Federalism—state courts interpreting their state constitutions to provide more rights than federal Constitution
Robert F. Williams, The Law of American State Constitutions 113-232 (2009)
A. New Jersey a leader in this major jurisprudential movement
B. New Jersey examples

1. State v. Hunt, 91 N.J. 338 (1982) (search and seizure).

2. In re Quinlan, 70 N.J. 10 (1976) (death with dignity).


3. Robinson v. Cahil, 62 N.J. 473 (1973)/Abbott v. Burke 
(education funding)
4. Right to Choose v. Byrne, 91 N.J. 287 (1982) (Abortion Funding).
5. Southern Burlington Co. NAACP v. Mt. Laurel, 61 N.J. 151 (1975).  (Mount Laurel prohibition on exclusionary zoning)
6. Planned Parenthood of Central New Jersey v. Farmer, 165 N. J. 609 (2000).  (Parental notification for abortion)
7. N.J. Coalition Against the War in the Middle East v. J.M.B. Realty Corp., 138 N.J. 326 (1994).  (Free speech on private property)
C. Possibility of overturn by state constitutional amendment—State v. Gerald, 113 N.J. 40 (1988) (barring death penalty for felony murder) overturned by 1992 amendment to Art. I ¶ 12.  Other such amendments have not been recommended by the Legislature but have been proposed.
D. Adequate and independent state ground—Michigan v. Long, 463 U.S. 1032 (1983).  State decisions based on state law are not reviewable by U.S. Supreme Court
a. TLO case—based only on federal law
b. Princeton University free speech case—based on state constitution—University’s federal rights not abridged
c. Boy Scouts case—The New Jersey state court case was based on state Law Against Discrimination but Boy Scouts’ federal rights were violated.
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