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New Jersey Department of Transportation
1035 Parkway Avenue, PO Box 600, Trenton, New Jersey 08625-0600

Baseline Document Change Announcement

ANNOUNCEMENT: BDC17S-12
DATE: September 1, 2017

SUBJECT: Civil Rights Requirements
- Revision to Subsections 101.03, 102.10, & 102.15 and addition of
Subpart 102.13.01 to the 2007 Standard Specifications for Road and
Bridge Construction.

Subsections 101.03, 102.10, & 102.15 have been revised and Subpart 102.13.01 has been added to the 2007
Standard Specifications to comply with the Code of Federal Regulations 49 C.F.R. 49 Part 26.53 requiring
bidders to submit their DBE Utilization Plan information at time of bid, or within five (5) days of receipt of
bids.

The following revisions have been incorporated into the Standard Input (SI 2007) as of September 1,
2017.

SECTION 101 - GENERAL INFORMATION

101.03 TERMS
THE FOLLOWING TERM IS ADDED:

Commercially Useful Function. Occurrences in which the subcontractor is be responsible for the execution of a
distinct element of the work of a contract and carrying out its responsibilities by actually performing, managing, and
supervising the work involved., and with respect to materials and supplies used on the contract, prepares the estimate,
negotiates price, determines quality and quantity, orders the material, arranges delivery, installs (where applicable), and
pays for the material and supplies itself for the project.

102.10 SUBMISSION OF BIDS
THE SECOND PARAGRAPH IS CHANGED TO:

The Bidder shall ensure delivery of its bid with all required components and attachments, including, but not limited to
the following:

Schedule of Items.

Proposal Electronic Bidding File with Bidder’s Certification.

For wholly State funded contracts, acknowledgement of compliance with the registrations specified in 102.01.
For wholly State funded contracts, acknowledgement of compliance with N.J.S.A. 19:44A-20.13, et seq.
Proposal Bond form.

Other related documents as specified in the Contract.

On the Disclosure of Investment Activities in Iran (Form DC-16) provided by the Department, certify
pursuant to N.J.S.A. 52:32-58, that neither the bidder, nor one of its parents, subsidiaries, and/or affiliates (as
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defined in N.J.S.A. 52:32-56(e)(3)), is listed on the Department of the Treasury's List of Persons or Entities
Engaging in Prohibited Investment Activities in Iran and that neither is involved in any of the investment
activities set forth in N.J.S.A. 52:32-56(f). If the bidder is unable to so certify, the bidder shall provide a
detailed and precise description of such activities to the Department.

For Federal Aid Projects exceeding a bid amount of $100,000 or more, Bidder shall certify to the Byrd Anti-
Lobbying Act requirements under 31 USC 1352.

102.13 CONSIDERATION OF BIDS
THE FOLLOWING SUBPART IS ADDED:

102.13.01 Bidder Pre-Award Requirements
A. Federal Aid Projects

1.

Contract DBE Goal. On projects having a Contract DBE goal, the Bidder shall ensure that DBEs have an
equal opportunity to receive and participate in the performance of contracts and subcontracts in Federal aid
projects with the Department. The Bidder shall take all necessary and reasonable steps in accordance with 49
CFR, Part 26 to ensure that DBEs are given equal opportunity to compete for and to perform on the
Department’s Federal aid projects. The Bidder shall not discriminate in the award and performance of any
Contract obligation including, but not limited to, its performance of its obligations on USDOT assisted
contracts as specified in Section 107.

a.  The Bidder shall demonstrate commitment of meeting the Contract DBE goal that is specified in the
Contract.

(1) Submit to DCR/AA at time of Bid, or within 5 days after bid opening as a matter of responsibility:

(i) a completed and signed Form CR-266 — Schedule of DB/ESBE/SBE Participation for each
DBE firm being used to meet the Contract goal. Revisions to the CR-266 will not be accepted
after its initial submission and before award of the Contract.

(i) a completed and signed Verification of DBE/ESBE/SBE Firm (Form CR-273) for each firm
listed on the CR-266 to demonstrate direct written confirmation from each DBE firm of
willingness to participate on the Contract, confirming the kind and amount of work that was
provided on the Contractor’s CR-266, and, if applicable,

(iif) a completed and signed DBE/ESBE/SBE Regular Dealer/Supplier Verification (Form CR-
272) for all Regular Dealers/Suppliers listed on the CR-266 form, and, if applicable,

(iv) a completed and signed DBE/ESBE/SBE Trucking Verification (Form CR-274) for all DBE
trucking firms listed on the CR-266.

Firms listed on the CR-266 will not be counted toward the Contract DBE goal unless completed
and signed CR-273 form(s), and applicable CR-272 and CR-274 form(s) are submitted to the
DCR/AA within the 5 days after bid opening. The CR-273, CR-272, and CR-274 forms must be
completed and signed by each respective DBE firm.

These forms must be submitted through a designated email - DOT-CR.Verifications@dot.nj.gov.

(2) If, at time of Submission, the commitment to meet the Contract DBE goal is not shown on the CR-
266, the Bidder must submit at time of Bid, or within 5 days after bid opening, documented
evidence of good faith effort(s) to attain the Contract DBE goal, for review and approval by the
DCR/AA. Submittal of such information does not imply DCR/AA approval. The Department’s
DCR/AA has sole authority to determine whether the Bidder met the Contract DBE goal or made
adequate good faith efforts to do so.

(i) Good faith efforts are actions taken to achieve a DBE goal or other requirement of the DBE
Program which, by their scope, intensity, and appropriateness to the objective, can reasonably
be expected to fulfill the program requirement, including affirmative action measures
designed to implement the established objectives of an affirmative action plan that a Bidder
may utilize to obtain DBE participation. Efforts to include firms not certified as DBEs in
New Jersey are consequently not good faith efforts to meet the DBE Contract goal. Good
faith effort actions include, but are not limited to:
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Conducting market research to identify small business contractors and suppliers and
soliciting through all reasonable and available means the interest of all certified DBEs
that have the capability to perform the work of the Contract. This may include
attendance at pre-bid and business matchmaking meetings and events, advertising and/or
written notices, posting of Notices of Sources Sought and/or Requests for Proposals,
written notices or emails to all DBEs listed in the State's directory of transportation firms
that specialize in the areas of work desired (as noted in the DBE directory) and which
are located in the area or surrounding areas of the project. The Bidder shall solicit this
interest as early in the bidding process as practicable to allow the DBEs to respond to the
solicitation and submit a timely offer for the subcontract. The Bidder should determine
with certainty if the DBEs are interested by taking appropriate steps to follow up initial
solicitations.

Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goals will be achieved. This includes, where appropriate,
breaking out Contract work items into economically feasible units (for example, smaller
tasks or quantities) to facilitate DBE participation, even when the Bidder might
otherwise prefer to perform these work items with its own forces. This may include,
where possible, establishing flexible timeframes for performance and delivery schedules
in a manner that encourages and facilitates DBE participation.

Providing interested DBEs with adequate information about the Plans, specifications,
and requirements of the Contract in a timely manner to assist them in responding to a
solicitation with their offer for the subcontract.

Negotiating in good faith with interested DBEs. It is the Bidder's responsibility to make
a portion of the work available to DBE subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available DBE subcontractors
and suppliers, so as to facilitate DBE participation. Evidence of such negotiation
includes the names, addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and specifications for the
work selected for subcontracting; and evidence as to why additional Agreements could
not be reached for DBEs to perform the work.

Bidder using good business judgment would consider a number of factors in negotiating
with subcontractors, including DBE subcontractors, and would take a firm's price and
capabilities as well as Contract goals into consideration. However, the fact that there
may be some additional costs involved in finding and using DBEs is not in itself
sufficient reason for a Bidder's failure to meet the Contract DBE goal, as long as such
costs are reasonable. Also, the ability or desire of a Bidder to perform the work of a
Contract with its own organization does not relieve the Bidder of the responsibility to
make good faith efforts. Bidders are not, however, required to accept higher quotes
from DBEs if the price difference is excessive or unreasonable.

Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry,
membership in specific groups, organizations, or associations and political or social
affiliations (for example union vs. non-union status) are not legitimate causes for the
rejection or non-solicitation of bids in the Bidder’s efforts to meet the Contract DBE
goal. Another practice considered an insufficient good faith effort is the rejection of the
DBE because its quotation for the work was not the lowest received. However, nothing
in this paragraph shall be construed to require the Bidder to accept unreasonable quotes
in order to satisfy the Contract goals.

A Bidder’s inability to find a replacement DBE at the original price is not alone
sufficient to support a finding that good faith efforts have been made to replace the
original DBE. The fact that the Bidder has the ability and/or desire to perform the
Contract work with its own forces does not relieve the Bidder of the obligation to make
good faith efforts to find a replacement DBE, and it is not a sound basis for rejecting a
prospective replacement DBE's reasonable quote.

Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or
insurance as required by the recipient or Bidder.
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(g) Making efforts to assist interested DBES in obtaining necessary equipment, supplies,
materials, or related assistance or services, but not directly or indirectly providing
equipment, supplies or materials to the DBE.

(h) Effectively using the services of available minority/women community organizations;
minority/women contractors' groups; local, State, and Federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of DBEs.

(3) If the Department determines that the apparent lowest responsive Bidder has failed to meet the
Contract DBE Goal and made adequate good faith efforts to do so, the Department must, before
awarding the Contract, provide the Bidder an opportunity for Administrative Reconsideration.

The apparent lowest responsive Bidder will have the opportunity to provide written documented
evidence or argument concerning the issue of whether it met the Contract DBE goal or made
adequate good faith efforts to do so to an official who did not take part in the original determination
that the Bidder failed to meet the Contract DBE goal or made adequate good faith effort to do so,
pursuant to 49 C.F.R. 26.53(d). The apparent lowest responsive bidder has the opportunity to meet
in person with the Reconsideration Official to discuss the issue of whether it met the Contract DBE
goal or made adequate good faith efforts to do so.

Within 1 State business day of being notified by the Department that it is not a responsible bidder
because it failed to meet the Contract DBE goal and made adequate good faith efforts to do so, a
Bidder may make a request for administrative reconsideration in writing to the New Jersey
Department of Transportation, Director, Division of Procurement, PO Box 605, Trenton, New
Jersey, 08625-0605. The Bidder must specify one of the following types of administrative
reconsideration in its request:

(i)  Written Review by the Department. If the Bidder seeks written review by the Department
it must submit written documented evidence or argument proving the Bidder met the Contract
DBE goal at time of Bid, or submitted adequate good faith efforts to do so within 5 days after
bid opening, to the Department within 2 State business days of the Bidder’s request for
Administrative Reconsideration.

(if) In-Person Meeting. If the Bidder seeks an in-person meeting by the Department it must
submit written documented evidence or argument proving the Bidder met the Contract DBE
goal at time of Bid, or submitted adequate good faith efforts to do so within 5 days after bid
opening, to the Department within 2 State business days of the Bidder’s request for
Administrative Reconsideration. The in-person meeting will be scheduled by the Department
as soon as time permits.

If the timeframe for a Bidder’s request for Administrative Reconsideration, or submission of
written documented evidence or argument proving the Bidder met the Contract DBE goal or
submitted adequate good faith effort to do so falls on a weekend or holiday, the written requests are
due to the Department on the next State business day. The Department, at its discretion, may not
review or consider any documentation or argument in its administrative reconsideration that was
not contained in the Bidder’s request for written review or in-person meeting with the Department.

Once the Reconsideration Official has made a determination, the Department will send the Bidder a
written decision on reconsideration, explaining the basis for finding that the Bidder did or did not
meet the DBE goal or make an adequate good faith effort to do so.

Failure to follow this request procedure may result in the Bidder’s waiver of the right for
Administrative Reconsideration under this Section.

The result of the reconsideration process is not administratively appealable to the USDOT.

2. Contract ESBE Goal. Where a Contract ESBE goal is set, the Bidder shall follow all requirements and the
same administrative reconsideration procedures of Section 102.13.

B. State Funded Projects
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Contract SBE Goal. On wholly State funded contracts having a Contract SBE goal, the Bidder shall ensure
that SBEs have an equal opportunity to receive and participate in the performance of contracts and
subcontracts financed in whole with state funds in performing work with the Department. The Bidder shall
take all necessary and reasonable steps to ensure that SBEs are given equal opportunity to compete for and to
perform on the Department’s wholly state funded projects. The Bidder shall not discriminate in the award and
performance of any Contract obligation including, but not limited to, its performance of its obligations on
wholly state funded contracts as specified in Section 107.

a.  The Bidder shall demonstrate commitment of meeting the Contract SBE goal that is specified in the
Contract.

(1)

()

Submit to DCR/AA at time of Bid, or within 5 days after bid opening as a matter of responsibility:

(i) acompleted and signed Form CR-266 - Schedule of DBE/ESBE/SBE Participation for each
SBE firm being used to meet the Contract goal. Revisions to the CR-266 will not be accepted
after its initial submission and before award of the Contract.

(if) a completed and signed Verification of DBE/ESBE/SBE Firm (Form CR-273) for each firm
listed on the CR-266 to demonstrate direct written confirmation from each SBE firm of
willingness to participate on the Contract, confirming the kind and amount of work that was
provided on the Contractor’s CR-266, and, if applicable,

(iif) a completed and signed DBE/ESBE/SBE Regular Dealer/Supplier Verification (Form CR-
272) for all Regular Dealers/Suppliers listed on the CR-266 form, and, if applicable,

(iv) a completed and signed DBE/ESBE/SBE Trucking Verification (Form CR-274) for all SBE
trucking firms listed on the CR-266.

Firms listed on the CR-266 will not be counted toward the Contract SBE goal unless completed and
signed CR-273 form(s), and applicable CR-272 and CR-274 form(s) are submitted to the DCR/AA
within the 5 days after bid opening. The CR-273, CR-272, and CR-274 forms must be completed
and signed by each respective SBE firm.

These forms must be submitted through a designated email: DOT-CR.Verifications@dot.nj.gov.

If, at time of Submission, commitment to meet the Contract SBE goal is not shown on the CR-266,
the Bidder must submit at time of Bid, or within 5 days after bid opening, documented evidence of
good faith effort(s) to attain the Contract SBE goal, for review and approval by the DCR/AA.
Submittal of such information does not imply DCR/AA approval. The Department’s DCR/AA has
sole authority to determine whether the Bidder met the Contract SBE goal or made adequate good
faith efforts to do so.

(i) Good faith efforts are actions taken to achieve a SBE goal or other requirement of the SBE
Program which, by their scope, intensity, and appropriateness to the objective, can reasonably
be expected to fulfill the program requirement, including affirmative action measures
designed to implement the established objectives of an affirmative action plan that a Bidder
may utilize to obtain SBE participation. Efforts to include firms not registered as SBEs in
New Jersey are consequently not good faith efforts to meet the SBE Contract goal. Good
faith effort actions include, but are not limited to:

(@) Conducting market research to identify small business contractors and suppliers and
soliciting through all reasonable and available means the interest of all certified SBEs
that have the capability to perform the work of the Contract. This may include
attendance at pre-bid and business matchmaking meetings and events, advertising and/or
written notices, posting of Notices of Sources Sought and/or Requests for Proposals,
written notices or emails to all SBEs listed in the State's directory of transportation firms
that specialize in the areas of work desired (as noted in the SBE directory) and which are
located in the area or surrounding areas of the project. The Bidder shall solicit this
interest as early in the bidding process as practicable to allow the SBEs to respond to the
solicitation and submit a timely offer for the subcontract. The Bidder should determine
with certainty if the SBEs are interested by taking appropriate steps to follow up initial
solicitations.
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(b) Selecting portions of the work to be performed by SBEs in order to increase the
likelihood that the SBE goals will be achieved. This includes, where appropriate,
breaking out Contract work items into economically feasible units (for example, smaller
tasks or quantities) to facilitate SBE participation, even when the Bidder might
otherwise prefer to perform these work items with its own forces. This may include,
where possible, establishing flexible timeframes for performance and delivery schedules
in a manner that encourages and facilitates SBE participation.

(c) Providing interested SBEs with adequate information about the Plans, specifications,
and requirements of the Contract in a timely manner to assist them in responding to a
solicitation with their offer for the subcontract.

(d)i Negotiating in good faith with interested SBEs. It is the Bidder's responsibility to make
a portion of the work available to SBE subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available SBE subcontractors
and suppliers, so as to facilitate SBE participation. Evidence of such negotiation
includes the names, addresses, and telephone numbers of SBEs that were considered; a
description of the information provided regarding the plans and specifications for the
work selected for subcontracting; and evidence as to why additional Agreements could
not be reached for SBEs to perform the work.

(d)ii A Bidder using good business judgment would consider a number of factors in
negotiating with subcontractors, including SBE subcontractors, and would take a firm's
price and capabilities as well as Contract goals into consideration. However, the fact
that there may be some additional costs involved in finding and using SBEs is not in
itself sufficient reason for a Bidder's failure to meet the Contract SBE goal, as long as
such costs are reasonable. Also, the ability or desire of a Bidder to perform the work of
a Contract with its own organization does not relieve the Bidder of the responsibility to
make good faith efforts. Bidders are not, however, required to accept higher quotes
from SBE:s if the price difference is excessive or unreasonable.

(e)i Not rejecting SBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry,
membership in specific groups, organizations, or associations and political or social
affiliations (for example union vs. non-union status) are not legitimate causes for the
rejection or non-solicitation of bids in the Bidder’s efforts to meet the Contract SBE
goal. Another practice considered an insufficient good faith effort is the rejection of the
SBE because its quotation for the work was not the lowest received. However, nothing
in this paragraph shall be construed to require the Bidder to accept unreasonable quotes
in order to satisfy the Contract goals.

(e)ii A Bidder’s inability to find a replacement SBE at the original price is not alone
sufficient to support a finding that good faith efforts have been made to replace the
original SBE. The fact that the Bidder has the ability and/or desire to perform the
Contract work with its own forces does not relieve the Bidder of the obligation to make
good faith efforts to find a replacement SBE, and it is not a sound basis for rejecting a
prospective replacement SBE's reasonable quote.

(f) Making efforts to assist interested SBEs in obtaining bonding, lines of credit, or
insurance as required by the recipient or Contractor.

(g) Making efforts to assist interested SBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services, but not directly or indirectly providing
equipment, supplies or materials to the SBE.

(h) Effectively using the services of available minority/women community organizations;
minority/women contractors' groups; local, State, and Federal minority/women business
assistance offices; and other organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of SBEs.

The above pre-award requirements shall be followed on projects where a Contract SBE goal is set.

102.15 DISQUALIFICATION OF BIDDERS
ITEM 3 LISTED UNDER PARAGRAPH 2 IS CHANGED TO:



BDC17S-12 Page 7 of 7

3.  Failure to submit at time of bid or within 5 days of bid opening, a completed and signed CR-266 — Schedule
of Disadvantaged Business Enterprise/Emerging Small Business Enterprise/Small Business Enterprise
Participation.

Implementation Code R (ROUTINE)

Changes must be implemented in all applicable Department projects scheduled for Final Design Submission
at least one month after the date of the BDC announcement. This will allow designers to make necessary
plan, specifications, and estimate/proposal changes without requiring the need for an addenda or
postponement of advertisement or receipt of bids.

Recommended By: Approved By:
- . .
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Paul F. Schneider Eli D. LamberV111, P.E.
Director ' Assistant Commissioner
Capital Program Support Capital Program Management
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