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David Rizzo, a Principal Physical Therapist with New Lisbon Developmental
Center, appeals the determination of his layoff rights.

By way of background, the Department of Human Services submitted a layoff
plan to the Division of Classification and Personnel Management (CPM) to lay off
employees in various titles, including employees of New Lisbon Developmental
Center, due to the closure of the Woodbridge Developmental Center, effective
January 9, 2015. Various positions in various titles at various institutions will be
affected. A review of official records indicates that, as a result of the layoff of
Adrian Cabunag from his permanent title of Principal Physical Therapist (class
code 25) at the Woodbridge Developmental Center, the appellant will be bumped
and is scheduled to laterally displace a provisional Principal Physical Therapist at
Ancora Psychiatric Hospital.

On appeal, the appellant argues that another Principal Physical Therapist
with less seniority than he, Elizabeth Hutchinson, was on training for her position
in the National Guard on September 30, 2014, when he was interviewed. He states
that she was only off for several days, and had the interviews been held when she
had returned, she would have been bumped instead of him. Also, the appellant and
another individual were tied in seniority and he was selected second, while the
other person was first. As such, he was bumped instead of the other person, and he
argues that sick time usage should not have been factored into the decision. He also
believes that the other person’s leaves of absence should reduce his seniority.
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N.J.A.C. 4A:8-1.1(d) states that at no time shall any employee be subject to
any layoff action if the employee is on a military leave of absence for active service
in the Armed Forces of the United States in time of war or emergency.

CONCLUSION

In an appeal of this nature, it must be determined whether CPM properly
applied the uniform regulatory criteria found in N.J.A.C. 4A:8-2.1 et seq., in
determining layoff rights. It is an appellant’s burden to provide evidence of
misapplication of these regulatory criteria in determining layoff rights and the
appellant must specify a remedy.

In this case, the appellant and another individual have 8 years, 1 month and
3 days of seniority. Another Principal Physical Therapist, Elizabeth Hutchinson,
has 3 years, 7 months and 8 days of seniority. She is in the National Guard, and
was on military leave from September 29 to October 1, 2014, Monday through
Wednesday, when interviews for class code 25 were held. It is noted that she also
has been on military leave from October 17 to 18, 2014, Friday and Saturday;
November 7 to 11, 2014, Friday to Tuesday; and went out on military leave
November 17, 2014, and is scheduled to be out until February 27, 2015. Her
military orders for September 29 and 30, 2014 indicated that the purpose was for
“medical records scanning” and that it was a special project. Her military orders for
November 17, 2014 to February 27, 2015 do not specify a purpose.

As noted above, N.J.A.C. 4A:8-1.1(d) states that no employee on a military
leave of absence for active service in the Armed Forces of the United States
in time of war or emergency shall be subject to any layoff action. This rule was
adopted to implement a statute, P.L. 2007, Chapter 239, which was enacted
January 3, 2008. This law amended several statutes, including provisions in Title
11A governing layoffs, for the purpose of protecting employees in active military
service in the case of layoffs. In this case, Ms. Hutchinson’s military leave on the
interview date is not the controlling factor.. She is on a four month military leave of
absence for active service in the National Guard, from November 17, 2014 to
February 27, 2015, and the layoff date is January 9, 2015. As such, she is
scheduled to be on active duty on the effective date of the layoff.

As to the tie, the layoff team did an analysis of the employment records of the
appellant and this other employee, and the tie breaker factors one through ten were
equal, i.e., one employee over another could not be selected based on this criterion.
As such, the factor that was used in this instance was N.J.A.C. 4A:8-2.4(h)11, other
factors as may be determined by the Chairperson or designee. With all other factors
as equal, the layoff team decided that that the choice would be random, and the
appellant’s name was selected by chance. Sick leave usage was not a factor. The
appellant had a 50% chance of being selected, and he was selected by random



- chance instead of the other employee. When other tie breaker factors are not
available, random choice is an accepted factor. See In the Matter of Marilyn
Majewski (CSC, decided September 17, 2014). In addition, N.J.A.C. 4A:8-2.4 states
that voluntary furloughs and leaves without pay for the following purposes:
military, educational, gubernatorial appointment, unclassified appointment,
personal sick, disability, family, furlough extension, and voluntary alternative to
layoff, shall not be deducted from seniority. With respect to his placement in the
tiebreaker, he has failed to uphold his burden of proof.

ORDER
Therefore, it is ordered that this appeal be denied.

This is the final administrative determination in this matter. Any further
review should be pursued in a judicial forum.
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