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RULE ADOPTIONS

COMMUNITY AFFAIRS
(a)

NEW JERSEY HOUSING AND MORTGAGE FINANCE
AGENCY

Housing Affordability Controls

Readoption of Specially Adopted Proposed
Amendments: N.J.A.C. 5:80-26.1, 26.2, 26 .4, 26.5,
26.7,26.8, 26.9, 26.10, 26.11, 26.13, 26.14, 26.15,
26,16, 26,17, 26,18, 26.19, 26,20, 26,21, and 26.25;
and 5:80-26 Appendices A, B, C, E, G through O,
and Q

Readoption of Specially Readopted New Rule with
Recodification: N.J.A.C. 5:80-26.28 as 26.23

Adopted Repeals and New Rules: N.J.A.C. 5:80-26.6
and 26.12

Adopted Repeals: N.J.A.C, 5:80-26,21, 26.22, 26.23,
26.24, 26.26, and 26.27; and 5:80-26 Appendices
D,F,and P

Adopted New Rules: N.J.A.C. 5:80 Appendices D-1,
D-2, D-3, D4, F-1, F-2, P-1, and P-2

Proposed: July 21, 2025, at 57 N.LR. 1470(a}.

Adopted: November 6, 2025, by the New Jersey Housing and
Mortgage Finance Agency, Melanie R. Walter, Executive
Director.

Filed: November 6, 2025, as R.2025 d.151, with non-substantial
changes not requiring additional public notice or comment (see
N.JA.C. 1:30-6.3).

Authority: N.J.S.A. 55:27D-321.f and 55:14K-5.8.

Effective Date: November 6, 2025,
Expiration Date: May 30, 2031.

Pursuant to N.ES.A. 52:27D-321.f, the New Jersey Housing and
Mortgage Finance Agency (Agency), after consultation with the New
Jersey Department of Community Affairs, promulgated speciatly adopted
amendments, new rules, repeals, and recodifications to its Housing
Affordability Controls rules at N.J.A.C. 5:80-26 (UHAC) to effectuale the
provisions of the Fair Housing Act, N.J.S.A. 52:27D-301 et seq., as
amended by legislation commonly known as A4, (P.L. 2024, ¢. 2). In
accordance with section 27 of A4, the specially adopted rules became
effective immediately upon fiting with the Office of Adminisivative Law
(OAL) on December 20, 2024, for a period not to exceed one year from
the date of the filing (that is, until December 20, 2025). The Agency was
directed by the Legislature to “thereafier amend, adopt, or readopt the
regulations in accordance with the [New Jersey Administrative Procedure
Act, N.J.S.A. 52:14B-1 et seq. (APA)].” Id.

On July 21, 2025, the Agency published, in the New Jersey Register,
and otherwise provided public notice pursuant to the Administrative
Procedure Act, a notice of the proposed readoption of the specially
adopted rulemaking with additional repeals, new nules, and amendments
to the UHAC (see 57 N.LR. 1470{a}).

Summary of Public Comments and Agency Responses:

The Agency received comments in response to the notice of proposal,
as follows. The Agency thanks each of the commenters for their
cominents. The numbers in parentheses following each comment identify
the commenters, as listed below.

1. Shalom Landman, Project Director, N} HAND, Inc.;

2. Ronald Brown, EMET Realty;

3. Cynthia Hoffman,

4. Elizabeth McManus, PP, AICP, LEED AP, Kyle + McManus
Associates;
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5. Michael Flippin, CMCA, AMS, PCAM, Integra Management
Corp.;

6. Richard Guerrero;

7. Mary MacDonald, CMCA, Regency Management Group,

8. Judith Mavrakes;

9. Trevor Mulhall, Community Associations Institute-New Jersey
{CAI-NJI);

10. Darlene A. Green, PP, AICP, Colliers Engineering & Design
(submitted on behalf of Borough of Woodland Park, Township of East
Hanover, Borough of Montvale, Township of Bridgewater, and Township
of Mahwal);

L1, Ellen Boylan, Summit, New Jersey,

2. Kate Kelly, Execulive Director, Supportive Howsing Association
of New Jersey;

13. Steve Schoch, AIA, Principal, Thriven Design;

14, Christopher S. Tarr, Esq,, Stevens & Lee;

15, Peter M. Flannery, Esq., Bisgaier Hoff, LLC;

16. Sharon M. Clark, Execulive Director, Centrai Jersey Housing
Resource Center Corp.;

17. Mare Leckington, Leckington Advisors, LLC, Vice-President,
Affordable Housing Professionals of New Jersey;

18. Gail Pfister, MHL/AA, Robbinsville Township, New Jersey;

19. Fred Semrau, Esq. and Jonathan Testa, Esq., Dorsey & Semrau;

20. Sarah Carbone, Municipal Services Director, Community Grants,
Planning & Housing;

21. Anonymous;

22, Jeffrey R, Surenian, Esq., Surenian, Edwards, Buzak & Nolan LLC
{on behalf of Township of Mahwah);

23. Dorothy S. Hicks, RMC, MBA, Borough Administrator, Borough
of Far Hills, New Jersey;

24, Amy Wilczynski, Mayor, Borough of Allendale, New Jersey;

25. Frank Piazzs, Piazza & Associates, Inc.;

26, Michael Cerra, Executive Director, New Jersey State League of
Municipalities;

27. Nicholas J. Kikis, Vice President, Legislative & Repgulatory A fTairs,
New Jersey Apartment Association;

28. William Patatucci, Esq., McCarter & English;

29. Adam Gordon, Executive Director, Fair Share Housing Center;

30. Jonathan E. Drill, Esq., Stickel, Koenig, Sullivan & Driil, LLC;

31. Busols;

32, Jalimila Duncan;

33. Michele Scantlebury, President, Society Hill I, Newark; and

34. Jeff Kolakowski, Chief Executive Officer, New Jersey Builders
Association.

1. COMMENT: The commenter expresses support for the new
provision at N.J A.C, 5:80-26.6(c) by which, prior to issnance of the initial
certificate of occupancy (CO) for a restricled ownership unit developed
by a nonprofit emity without Agency or State funding and upon each sale
of such a unit during the period of restricted ownership, the purchaser
must execute a recapture note and recapture mortgage lien in favor of the
nonprofit entity. The commenter observes that the provision “is clearly an
opportunity to enable nonprofits to have the means with which to develop
additional affordable housing units[,]” but suggests that modifications be
made in order for nonprofits to maximally benefit from the concept. (1)

RESPONSE: The Agency thanks the commenter for the expression of
support and will address the expressed concems and suggested
modifications below.

2. COMMENT: At existing N.JA.C. 5:80-26.6(f) and at proposed
N.JLA.C. 5:80-26.6(h), the applicable municipality has a right to extend
the wmit’s affordability restrictions and a right of first refusal. The
commenter contends that these provisions negate the opportunity
otherwise afforded to nonprofits pursuant to N.JAC. 5:80-26.6(c)
because the nonprofit will be unable to recapture the funds it invested in
the unit. The conunenter opines that if the municipality exercises either of
its options, the unit’s allowable maximum price will no longer be
affordable to a low- or moderate-income family after the extended period,

(CITE 57 N.LR. 2743)
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and posits that a preferable resolution would be to let the controls expire
and return the recapture funds to the nonprofit, allowing it {o use those
funds to develop new housing at & more affordable price. (1)

RESPONSE: The Agency supports the right of municipalities to invest
in existing affordable housing units to unifaterally extend affordability
controls, as such extensions serve as a critical mechanism in maintaining
the State’s stock of affordable units. The favoring of nonprofit
organizations on recapture liens represents a significant step in
recognizing nonprofits’ contributions. The Agency recommends
nonprofits address extension concemns with raunicipal officials. The
Agency disagrees with the suggestion that affordability extensions result
in unaffordable deed-restricted units. New N.JA.C. 5:80-26.7(c) details
the maximum resate price formula, stating “the maximum resale price is
the original purchase price increased to reflect the cumulative annuat
percentage increases to the regional median incomef.]” By definition, the
maximum resale price is targeted to household income growth in the
region and, thus, remains affordable,

3. COMMENT: In order to remedy the situation contemplated in
Comment 2, the commenter recommends modifying N.JAC. 5:80-
26.6(a), (f), and (h) to include a clause that would exclude units developed
by nonprofit entities from the scope of the respective subsections,
Specifically, the commenter suggests that, at N.J.A.C. 5:80-26.6{a) and
(h), a clause be inserted stating, “with the exception of a unit developed
by a nonprofit entity,” and at N.JLA.C, 5:80-26.6(f, a clause be inserted
stating, “with the exception of a unit that was developed by a nonprofit
entity.” (1)

RESPONSE: The Apency notes that the commenter’'s reference to
N.JA.C. 5:80-26.6{f) appears to be to that subsection as it was in effect
following the December 20, 2024 special adoption; subsection (f), as
referenced by the commenter, was not proposed for readoption in the
current rulemaking, As stated in the Response to Comment 2 and for the
reasons expressed therein, the Apgency is supportive of allowing
municipalities to extend affordability controls. The UHAC rufes are
intended to carry out the infent of the Legislature in enacting the Fair
Housing Act (FHA), including A4, The Agency, therefore, declines the
commenter’s invitation to carve out exceptions to such opporfunities for
units developed by nonprofits.

4, COMMENT: The commenter objects to the wording at new
N.J.A.C. 5:80-26.6(c), which states that the recapture note and recapture
mortgage lien required to be executed and delivered to the administrative
agent by the purchaser are to be “in favor of the nonprofit if the unit was
developed by a nonprofit entity without Agency or Siate funding,”
contending that the subsection should be rewritten to allow a nonprofit
developer to participate proportionally with the Agency and/or Stale in
the recovery of any recapture Hen amount where those entities have jointly
contributed to the development of the unit, (1)

RESPONSE: The Agency notes that the commenter’s reference to
NJ.A.C. 5:80-26.6(c) appears to be to that subsection as it was in effect
following the December 20, 2024 special adoption; the provision
referenced by the commenter has been recodified at NJ.A.C. 5:80-
26.6(d)1i in the current rulemaking. As stated in the Response to
Comment 2 and for the reasons expressed thercin, the Agency is
supportive of allowing municipalities to extend affordability controls. The
UHAC rules are intended to carry out the inteni of the Legislature in
enacting the FHA, inciuding Ad. The Agency, therefore, declines the
commenter's invitation to carve out exceptions {o such opportunities for
units developed by nonprofits. {(The Agency notes that the commenter’s
reference to N.LA.C. 5:80-26.6(f) appears to be to that subsection as it
was in effect following the December 20, 2024 special adoption; that
subsection, as referenced by the commenter, was not proposed for
readoption in the current rulemaking. )

5. COMMENT: The commenter states that real estate development is
subject to volatility, especially with respect to construction costs and
interest rates, both construction loan rates and permanent financing rates.
However, when developers-especially nonprofit developers-plan
affordable homeownership projects, they are expected to project future
costs of construction based on current interest rates and construction costs,
which is problematic, given that those factors do not remain constant. This
“risk and uncertainty” has resulted in “more pushback and lawsuits in
order to kick the municipality’s and developers’ obligations down the road

{CITE 57 N.J.R. 2744)
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rather than to actually produce meaningful numbers of affordable housing
in a timely manner,”

The commenter proposes changes to the rules to “result in drastically
increasing financial feasibility, minimizing financial uncertainty and risk,
and therefore [increasing] municipal and builder cocperation,” by
“making the requirements for for-sale restricted ownership units more
flexible in order to shrink the gap between the extremely high construction
cost per unit and the maximum sales price.” The commenter offers
specific modifications as follows:

I At NJAC, 5:80-26.4(d), delete the second sentence (“Each
affordable development must achieve an affordability average of no more
than 55 percent for restricted ownership units.”) and the introductory
clause to the succeeding sentence (“In achieving this affordability
average™), 5o the subsection will read (according to the commenter) as
follows: “The maximum sale price of restricted ownership units within
cach affordable development must be affordable to households eaming no
more than 70 percent of regional median income. Moderate-income
ownership units must be available for at Ieast three different prices for
each bedroom count, and low-income ownership units must be available
for at least two different prices for each bedroom count.”

2. AfN.JAC. 5:80-26.4(g)! through 5, replace “50 percent” with “25
percent” in each paragraph.

3. At NJLALC. 5:80-26.7(b): {i) Provide that the initial purchase price
for all restricted ownership units be caiculated so that the mortgage
interest portion of the prospective carrying costs is based on the past
“several” (assumed to be five) year average of the FreddieMac 30-year
fixed rate, rather than the proposed static FreddieMac interest eate in effect
at the planning stage; (i) remove the cost of private mortgage insurance
(PMI} as an clement in calculating the prospective carrying costs of
restricted ownership units since, based on the commenter’s information
and experience, PMI is rarely paid on the sale of such units; and (iii}
increase the aifordability standard for restricted ownership units from 28
percent to 35 percent of eligible household monthly income, rather than
the proposed increase to 33 percent of eligible household monthly income.
(1)

RESPONSE: In response io the commenter’s suggestions 1 and 2, the
Agency notes that A4, at N.JS.A. 52:27D-321.1, requires that the Agency
maintain the existing affordability average and bedroom distributions
when updating the UHAC. The requirement that 50 percent of each
bedroom type be very-low-income or low-income existed in previous
versions of the UHAC, as did the affordability average, which may not
exceed 52 percent of area median income.

In response to the commenter’s suggestion 3, the average interest rate
af the time of sale will be the most accurate estimate of the affordable
homebuyer's morigage rate. Additionaily, these rules regulate ownership
units restricted to low- and moderate-income homebuyers and, therefore,
realistically factor in a five-percent downpayment, meaning that private
mortgage insurance will be required. Finally, the Agency has increased
the percentage of monthly income that an ownership household may
spend on housing costs in the current proposal, which was published in
the New Jersey Register at 57 N.JLR. 1470(a}. Pursuant to N.J.A.C. 5:80-
26.7(b), the Agency proposes capping total housing costs for ownership
unifs at 35 percent of eligible monthly income, an increase from 33
percent set forth in the previously issued rules.

6. COMMENT: The commenter, “{o]n behalf of homeless service
providers, affordable housing developers, nonprofit organizations, and
advocates across New Jersey,” opines that certain proposed UHAC
provisions, although “well-intentioned,” impede housing solutions for the
homeless and extremely low-income persons. The commenter points
specifically to “[r]igid unit size requirements, bedroom mix quotas, and
income tier blending” as limitations on funding for altesnative housing
options, such as microunits, single room occupancy units (SROs), tiny
homes, and modular housing, stating that there are 1,066 HUD Project-
Based Section 8 SRO and microunit units in the State facing the loss of
low-income housing tax credit (LIHTC) or other funding because they do
not comply with UHAC minimum size and unit-mix requirements. The
commenter also references 1,290 licensed rooming and boarding faciities
serving 26,819 persons in the State, the loss of funding which would result
in uprooting vulnerable residents and placing “enormous strain” on
shelters and emergency housing resources. (2}
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RESPONSE: The purpose of the proposed rulemaking is to carry out
the intent of the Legislature in enacting the FHA, including A4. The
statute, as presently constituted, does not address the goals of, or the
concems expressed by, the commenter; specifically, the FHA does not
include any reference to SROs, microunits, or rooming/boarding houses,
nor does it address residency for the homeless or extremely-low-income
persons. The Agency, therefore, declines the commenter’s well-
intentioned suggestion.

7. COMMENT: The commenter submits that the provision at
“N.JA.C. 5:80-26.4{b)2" stating that “[t]he minimum net habitable Hoor
area of a one-bedroom unit shalt be 550 square feet” should be removed
or the minimum square footage reduced, as it blocks smaller microunits,
SROs, and tiny homes. (2)

RESPONSE: Initially, the Agency notes that neither existing nor
proposed N.JA.C. 5:80-26.4(b), nor any other curment or proposed
provision of the UHAC, includes the language quoted in the comment.
The commenter appears to be referencing a prior version of N.JA.C. 5:80-
26.4(b)2 that was replaced by the December 20, 2024 filing, which was
published in the February 18, 2025 New Jersey Register (see 57 N.LR.
389(a)). However, the Agency welcomes the opportunity to address the
commenter's concerns. The nules specifically state, at NJ.A.C. 5:80-
26.5(a), that the occupancy standards are not applicable to existing
affordable units. The SRO program administered by HUD is no longer an
active program and, therefore, is not creating any new units. Additionally,
transitional enits, several HUD-sponsored units, and fow-inconte housing
tax credit (LIHTC) units are exempt from the UHAC rules, except that
newly created LIHTC units must comply with the affirmative marketing
requirements at N.JLA.C. 5:80-26.16. Also, the rules do not prohibit the
creation of microunits or SROs, but only determine that the creation of
permanent deed-restricted affordable microunits or SROs are not eligible
for credit toward a municipality’s affordable housing cobligation. The
adopted rules provide that affordable units must meet the minimum square
footage required for the number of inkabitants and for each bedroom, as
set forth in the applicable municipal code or the Neighberhood
Preservation Balanced Housing rules at NJ.A.C. 5:43-2.4, whichever is
greater (see N.J.A.C. 5:80-26.5(b)1i).

8. COMMENT: The commenter proposcs allowing 100 percent low-
income or deeply affordable projects when stich projects are paired with
HUD subsidies, They suggest inserting a provision to exempt the income
mix requirements at N.J.A.C. 5:80-26.3 from developments funded with
Project-Based Section 8 or HOME Investment Partnerships Program
funds, or Rental Assistance Demonstration (RAD) programs serving
formerly homeless or special needs populations or developments funded
pursuant to Federal affordability contracts. {(2)

RESPONSE: The Agency does not believe the suggested provision is
necessary, as the rules do not prohibit the creation of 100-percent low-
income affordable developments; the rules provide only a maximum, not
a minimum, affordability average. Additionaily, the rules do not require
that every development include very-low-income units; thus, a
development can be in compliance with the affordability average
requirements with all units priced as low-income units,

9, COMMENT: The commenter advocates for flexibility in the
bedroom mix and phasing standards for supportive housing and
transitional housing for homeless persons, suggesting the potential waiver
of unit mix and integration phasing requirements for such units. (2)

RESPONSE: Based on its own analysis and feedback from supportive
housing advocates, the Agency is satisfied that the distribution of
supporlive housing wnits throughout a development is appropriate.
Supportive housing units are exempt from the bedroom-mix requirements.
See N.LA.C. 5:80-26.4(¢) and (f). The UHAC mles do not govern
transitional housing units.

10. COMMENT: The commenter advocates adding definitions of
“SROs” and “microunits” to specifically account for such models. (2)

RESPONSE: The Agency is satisfied with the rules’ approach to
accounting for various housing models. The UHAC rules are intended to
carry out the intent of the Legislature in enacting the FHA, including A4,
which does not provide for SROs or “microunits.” The Agency, therefore,
declines to make the commenter’s suggestion.

11. COMMENT: The commenter, “a fong]-ltime resident of [New
Jersey], lving in a town home community,” quotes with approval, a
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passage discussing the purported “significant impact” of the UHAC rules
on community associations in the State. The passage provides specifically
that the rules “would cap fees on affordable units, restrict the use of special
assessments, and require associations to calculate affordability caps for
individual owners, among other burdensome requirements ...” as well as
“mandate square footage-based assessments and allow municipalities to
extend affordability controls without asscciation consent, potentially
increasing financial strain on market-rate owners for decades to come,”
Citing an obligation of community boards to manage the affairs of their
communities by treating all residents “equally with respect,” the
commenter directs “the State of [New Jersey]” to cease involving ifself in
the affairs of existing communities and to respect the binding rature of
existing documents governing such affairs, (3)

RESPONSE: The Agency acknowledges the concerns expressed by the
commenter and is not adopting the amendments proposed at N.JA.C.
5:80-26.7(e), which would have provided that condominivm and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordabte.

12, COMMENT: The commenter questions wiether, as a senior citizen
residing in a townhome community containing affordable housing units,
their homeowner association fees wil! be capped. (3)

RESPONSE: The Agency is not adopting the amendments proposed at
N.J.A.C. 5:80-26.7(e), which would have provided that condominium and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable.

13, COMMENT: The commenter quotes N.JA.C. 5:80-26.5(a)3iii,
which provides that “{r]estricted units may be of different housing product
types than market-rate units, provided that developments containing
market-rate duplexes, townhomes, and/or single-family homes offer
restricied housing options that also include duplexes, townhomes, and/or
single-family homes[.]” The commenter gueries whether an inclusionary
development would be compliant if the market-rate units are conventional
townhouses and the affordable units are stacked townhouses. (4)

RESPONSE: An inclusionary development in which the market-rate
units are offered only as conventional townhouses and the affordable units
are offered only as stacked townhouses would not be consistent with
N.JA.C. 5:80-26.5(a)3iii, as there must be a restricted option available for
cach market-rate housing type, The proper ratio for restricted to market-
rate building types within the plan is subject to the determinations of
stakeholders in the planning processes, as ong as there are restricted units
for each type. Pursuant to N.J A.C. 5:80-26.5(a)3v, penthouses and higher
priced end unit townhouses may be exempted from this final requirement.

I4. COMMENT: The commenter states that both NLJLA.C. 5:80-26.4(1)
and 26.5{(a)5 provide that “waivers for or alteration of bedroom
distribution, income distribution, design requirements {windows in
bedrooms, etc.) and phasing may be granted by the Division [of Local
Planning Services} if the change would not create a material deviation in
the municipal housing plan or by the [Dispute Resolution] Program or
[clounty[-l]evel [fh]ousing fjludge if a material deviation from the
housing ptan would be created.” (4)

RESPONSE: The Agency disagrees in part with the commenter's
surnmary. The Agency notes that by the time of the February 2025 notice
of proposal, the Dispute Resolution Program (Program) was removed
from proposed involvement in the waiver/alteration approval process;
therefore, pursuant to either N.JLA.C. 5:80-26.4(1} or 26.5(a)5, a proposed
waiver or alteration that would result in & material deviation from the
municipal housing element and fair share plan must receive writien
approval from a county-level housing judge, not from the Program,
regardless of whether the subject municipality participates in the Program
or not.

15. COMMENT; The commenter asks what factors the Division will
rely on in making a decision to grant or deny a waiver or alteration as
contemplated at Comment ¥4 and what information will be relied upon,
Q)

RESPONSE: The Division is responsible for developing and
administering the waiver process. The Agency defers to the expertise of
the Division,
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16, COMMENT: Wiih respect to a request for relief as contemplated
at Comment 14, the commenter asks whether the developer or the
municipality will submit the request. (4)

RESPONSE: That decision is to be made by the developer and/or the
municipality, unless otherwise specified by the Division in its rules
governing the waiver process. The Agency does not take a position on the
decision.

17. COMMENT: The commenter asks what rofe the municipality plays
in the decision making (presumably with respect to a request for relief as
contemplated at Comment 14) and whether the municipality will weigh in
on whether the proposed change or alteration would result in a material
deviation from the municipal housing clement and fair share plan. (4)

RESPONSE: The Division is responsible for developing and
administering the waiver process. The Agency cannot know the “role” of
the municipality in any given proceeding before, and governed by, another
department or branch of government,

18. COMMENT: The commenter asks if a waiver is granted by the
Division, does the municipality not have to “make up” for the
“noncompliant units,” The commenter presents, as an example, the
approval of a project without any three-bedroom umits and queries
whether the municipality will have to compensate for the lack of such
units in the project by imposing additional bedroom-count requirements
on another developer or “otherwise,” opining that it would be
“unreasonable” for the Division to grant such a waiver without input from
the mumicipality or over the objection of the municipality if the
municipality must otherwise provide for those units. {4)

RESPONSE: The Division is responsible for developing and
administering the waiver process. The Agency cannot know the result of
any given proceeding before, and govemed by, another department or
branch of government,

19. COMMENT: The commenter opines that the UHAC rules are
“confradictory, overburdensome and vague in some areas” and
unconstitutionai pursuant te both the State and Federal Constitution. (35)

RESPONSE: The commenter is vague and does not refer to any
specific provision of the UHAC. The Agency does not find that the rules,
or any provisien thereof, are as characterized by the commenter,

26. COMMENT: The commenter asseris—vithout reference o a
specific rule but presumably directed to proposed amendments at N.JLA.C.
5:80-26.7{e}-~that the rules “will have a major impact on the middle class
by shifting the financial burden from Affordable Unit Owners to those
who own Market Rate [Units].” The commenter claims that community
associations are already being impacted by increases in insurance
premiums, reserve confributions, and confracted services and, among
other things, claims that market-rate unit owners are already frustrated by
the need to subsidize affordable units, contributing to greater “discourse”
[sic: discord?] among communities. {5)

RESPONSE: The Agency acknowledges the concerns expressed by the
commenter and is not adopting the amendments proposed at N.J.A.C.
5:80-26.7(¢), whichk would have provided that condominium and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable,

21. COMMENT: The commenters express concern over unspecified
rules that would: (1) require condominium associations to calculate and
enforce affordability caps for individual unit owners; (2) mandate an
assessment structure based on unit size as measured by square footage;
and (3} allow municipalities to unilaterally extend affordability controls.
The commenter cites o potential “financial and administrative burdens on
condominium associations and their homeowners,” specifically, the
limiting of unit resale values, thereby depressing investment and the
financial equity of current owners; the “unfair[]” shifting of maintenance
and reserve funding responsibilities among unit owners; and the
undermiining of basic govemance rights by ceding the term of
affordability controls to municipalities. (6 and 7)

RESPONSE: The Agency acknowledges the concerns expressed by the
commenters and is not adopting the amendments proposed at N.JAC.
5:80-26.7{¢), which would have provided that condominium and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable. The Agency supports the right of
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municipalities fo invest in existing affordable units and thereby
unilaterally extend affordability contrels, as doing so serves to help
maintain the State’s stock of affordable housing units. The UHAC rules
as in effect since 2004 have allowed municipalities to unilaterally extend
affordability controls by following certain procedures. See 36 N.J.R.
5713(a) (response to comment regarding the operation of control period
provisions of then-codified N.J A.C. 5:80-26.5).

22. COMMENT: The State currently has no agency to monifor or
follow up on the compliance of existing affordable housing units and their
cccupants. Such an agency is needed to minimize exploitation of such
onits. (7)

RESPONSE: The comment does not relate to any identifiable
provision of the rulemaking, and is, therefore, beyond the scope of the
rulemaking.

23. COMMENT: Many of the affordable housing units in the State are
owned by private individuals or organizations that should be able to pay
their fair share, With regard to condominiums, the burden of supporting
the upkeep of a praject should not fali more heavily on the market-rate
unit owners, especially where the affordable units are owned by entities
that are not low-income families. The costs of operating a condominium
association are based on the number of units and residents in the
association and these numbers have already been factored into the
association’s governing documents. Therefore, the rulemaking that would
require associations fo “caloulate affordability caps for individual owners”
should be removed as that calcufation has already been done in the
existing goveming documents; it is “absolutely impractical and
unreasonable to expect an established condo{minium] association to do
fthat].” (7}

RESPONSE: As noted in the responses to previous comments, the
Agency is not adopting the amendments proposed at N.JA.C. 5:80-
26.7(e), which would have provided that condominium and homeowner
association fees be based on the common inferest percentage of
homeowners and would have prohibited increases in fees that would make
a unit no longer affordable,

24, COMMENT: The “middle class” (presumably market-rate unit
owners) cannot sustain the bucden of maintenance fees imposed by A4
and the UHAC rules, thereby resulting in condominium associations with
affordable units lacking the funds needed to operate, which will, in turn,
cause those asseciations to go bankrupt, resuiting in the State having to
“step in” and, ultimately, all residents of the State being financially
responsible to “bail out the failed [a]ssociations.” (7)

RESPONSE: The commenter does not relate to any identifiable
provision of the mlemaking. As noted in the responses to previous
comments, the Agency is not adopting the amendmenfs proposed at
N.JA.C. 5:80-26.7(¢), which would have provided that condominivm and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordabie.

25, COMMENT: With regard to homeowner association (HOA)
communities, all homeowners should pay the same HOA fee to resolve
“the issue that services [are] not equally provided to all owners in a
community.” Deviation from that stricture “will create a gap in funds that
will deteriorate all homes, not just affordable housing.” ()

RESPONSE: As noted in the responses to previous comments, the
Agency is not adopting the amendments preposed at N.LA.C. 5:80-
26.7(e), which would have provided that condominivm and HOA fees be
based on the common interest percentage of homeowners and would have
prohibited increases in fees that would make a unit no longer affordable.

26, COMMENT: The (unspecified) rules reflect “an assumption that
the market rate homeowners can cover the funding gap ... The proposed
30 [percent] of remaining income afier taxes and morigage payments
would add a minimum of $150 - $200 to already market rates of $350 per
month across the community-and require a reduction of line items in the
budget to make ends meet.” (8)

RESPONSE: The commenter’s statement is premised on a hypothetical
situation to which the Agency cannot respond. The Agency points out that,
as noted in the responses to previous comments, the Agency is not
adopting the amendments proposed at N.JLA.C. 5:80-26.7(e), which
would have provided that condominium and HOA fees be based on the
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common interest percentage of homeowners and would have prohibited
increases in fees that would make a unit no longer affordable,

27. COMMENT; The commenting entity, a nonprofit organization
dedicated to protecting and advancing the interests of New Jersey
common-interest communities (CICs), expresses concern that the UHAC
ruies will have a “drastic impact on the ‘missing middle™ in the Siate
“and, in turn, will substantially worsen the affordability issue in New
Jersey.” The rules will force “middle income” owners and residents of
CIC units “to significantly subsidize the affordable unit owners to a wildly
disproportionate degree,” although all unit owners receive the same
benefits and protections. This will result in the negative repercussions of
a share of middie-income CIC unit owners no longer being able to afford
their units, forcing a decrease in market values as lower-income
households are confronted with an inability to obtain morigages adequate
to pay the current market value of middle-income housing, which, in tum,
will deprive existing middle-income housing owners of expected
generational equity, (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.LA.C. 5:80-26.7(e), which would have provided that condominium and
HOA fees be based on the comumon interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable.

28. COMMENT: Adoption of the amendments proposed at N.J.A.C.
5:80-26.7{e} will cause significant financtal damage to CICs and will
create safety hazards, The “only way” to comply with the requirements
that there be no distinction between assessments to market-rate unit
owners and affordable unit owners and that the payment of affordable unit
owners be capped would limit an association’s capacity to raise the funds
necessary to operate without passing shortfalls on to the market-rate
owners. Among other “adverse and devastaling consequences,” an
inability of CICs to pay insurance premiums and to fund needed capital
repairs and improvements will result in safety issues. (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.J.A.C. 5:80-26.7(¢), which would have provided that condominium and
HOA fees be based on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordabie.

29. COMMENT: The rules exceed the Agency’s authority as granted
pursnant fo Ad (NJ.S.A. 52:27D-321.f) and by the Agency’s enabling
statute (N.J.S.A. 55:14K-5.2). The commenter contends that N.J.S.A.
52:27D-321.f does not authorize the Agency to make certain changes and
that the Agency has, in violation of that provision, made changes that are
not “consistent with the controls as in effect immediately prior to the
effective date of P.L.2024, ¢.2 [Ad].” Also, the changes are not authorized
pursuant to N.J.S.A. 55:14K-5.g, which deals with a different statutory
scheme. (9)

RESPONSE: The Agency notes that it is not adopting the amendments
proposed at N.JLA.C. 5:80-26.7(e), which would have provided that
condominium and HOA fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable.

30. COMMENT: The rule violates the New Jersey Condominium Act,
specifically N.J.S.A. 46:88-17, which provides that, in addition to
charging common expenses to unit owners according to their respective
interests in the common elements of a condominium, common expenses
may be charged “in such other proportions as may be provided in the
master deed or by-laws.” Proposed N.J.A.C. 5:80-26.7{(c) is contrary to
that provision in that it mandates that condominium and HOA fees be
based on the common interest percentage of unit owners, contrary to the
statutory allowance to New Jersey CICs to implement “various
methodologics that are suitable to the property in question.” (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.JA.C. 5:80-26.7(e), which would have provided that condominium and
HOA fees be based on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
fonger affordable.

31, COMMENT: Prohibiting associations from specially assessing
affordable unit owners is unfair, inequitable, and violative of the
Condominium Act. The new text at N.J.A.C. 5:80-26.7(e), which provides
“[i]f renovations or charges refated to a special assessment do not impact
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or benefit affordable units, affordable unit owners may not be subject to
the special assessment charge,” is unclear; at the least, clarity is needed as
to what constitutes an “impact” or “benefit” on affordable units. The
commenter presents the case that all expenditures by an association that
are validly authorized by the master deed or declaration impact and benefit
all CIC unit owners, (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.JA.C. 5:80-26.7(e), which would have provided that condominium and
HOA fees be hased on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable.

32. COMMENT: Proposed N.J.A.C. 5:80-26.7{(¢) violates the Contract
Clauses of both the United States and New Jersey Constitutions, U.S,
Constitution Article 1, § 10, clause 1; New Jersey Const. Article [V, § 7,
4 3, as it applies to existing CICs in that it would overrule provisions of
the master deeds or declarations governing those communities, (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.JA.C. 5:80-26.7(c), which would have provided that condominium and
HOA fees be based on the commeon interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable.

33. COMMENT: Proposed N.LA.C. 5:80-26.7(e) violates the
prohibition on special legislation relating to taxation of Article IV, § 7, §
9 and the taxation pursuant to general laws and by uniform rules mandate
of Article VIH, § 1 of the New Jersey Constitution. The proposed rule is
unlawful in that it would require only owners of market-rate units in CICs,
not the public at large, to subsidize the cost of affordable housing. (%)

RESPONSE: The Agency is not adopting the amendments proposed at
NJ.A.C. 5:80-26.7(e), which would have provided that condominium and
HOA fees be based on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit ro
longer affordable.

34. COMMENT: If proposed N.J.A.C. 5:80-26.7(e) is not an unlawfal
tax, it violates the Fifth Amendment to the United States Constitution and
Article 1, § 20 of the New Jersey Constitution in that it constitutes an
unlawful taking of the personal property (money) of the owners of market-
rate units to pay the legal obligations of affordable unit owners in those
circumstances where the proportional share of common expenses of a
CIC, as set forth in the association’s master deed or declaration would
cause affordable unit owners to pay common expenses that exceed the 28-
or 33-percent of income limitation applicable when the affordable unit
owners were approved to purchase their units. The recitals clause of A4
establishes that the Act was intended to address not only a public issue,
but also the constitutional issue of providing housing for all citizens of the
State, as enunciated in Mount Laurel I and its progeny; “[ajny attempt by
the government to transfer a portion of its constitutional obligation to a
subset of the New Jersey citizenry must be avoided as creating yet another
governmental violation of the U.S. and N.J. Constituticns.” (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.J.A.C. 5:80-26.7(¢), which would have provided that condominium and
HOA fees be based on the commeon interest perceniage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable.

35, COMMENT: Proposed N.J.A.C. 5:80-26.7(e) will creale tensions
between market-rate and affordable unit owners, which will undermine
the necessary “spirit of collaboration” and create an “us vs. them”
atmosphere. (9)

RESPONSE: The Agency is not adopting the proposed amendment at
NJ.A.C. 5:80-26.7(c).

36. COMMENT: CiCs and their management companies are not
equipped to perform the calculations that would be mandated pursuant to
N.J.A.C. 5:80-26.7(e), as they [ack the experience to do so and would
likely be met by resistance from affordable-unit owners required to submit
sensitive financial information on an annval basis, The proposed
administrative burden will increase common expenses for CIC
associations. (9)

RESPONSE: The Agency is not adopling the amendments proposed at
N.JAC. 5:80-26.7(¢), which would have provided that condominium and
homeowner asscciation fees be based on the coninton interest percentage
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of homeowners and would have prohibited increases in fees that would
inake a unit no longer affordable,

37. COMMENT: Proposed N.JLA.C. 5:30-26.7(¢) is contradictory and
vague. Tt is contradictory in that it retains the existing provision that
association fees and assessments not be distinguished between market-
rate and affordable unit owners, but proposes amendments that would
make it “impossible™ for such fees to be indistingurishable, 11 is vague in
that it: (i) does not specify whether it would apply to existing associations
with current master deeds and declarations or would have prospective
effect only; (it) does not specifyy what constitutes an “impact or benefit to
affordable owners™; and (iii) insufficiently addresses whether it
supersedes contrary provisions of existing master deeds and declarations.
®

RESPONSE: The Agency is not adopting the amendments proposed at
N.JLA.C. 5:80-26.7(¢), which would have provided that condominium and
homeowner association fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable.

38. COMMENT: If required pursunant to proposed N.JAC. 5:80-
26.7(e), it would be unlikely or impossible for existing association master
deeds and declarations to be amended. Most CICs require a supermajority
of ail unit owners to approve amendments to goveming documents and
many require the approval of mortgage holders within the assoeiation; if
required by the proposed rule, it is unlikely that approval would be
obtained. (9)

RESPONSE: The Agency is not adopting the amendments proposed at
N.JA.C. 5:80-26.7(¢), which would have provided that condominium and
HOA fees be based on the commoen interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable.

39. COMMENT: The Economic Impact statement of the notice of
proposal does not consider or analyze the cost to municipalities to pay the
“equity share amount” to affordable unit owners if and when a
municipality seeks to extend affordability controls. Further, this statement
does not consider that municipalities with certain types of 95/5 units do
not currently have to pay anything fo extend affordability controls, but,
pursuant to the proposed rules, would have to pay the “equity share
amount.” “The rule as written is misicading and neglects to discuss the
increased costs to municipalities {o extend control periods.” (10)

RESPONSE: The Agency expresses disagrcement that the Economic
Impact statement fails to address the cost of the equity share to the
municipality. The statement highlights that extension of affordabilicy
controls with compensation atlows municipalities to not only eam Round
Four credits, but to also earn bonus credits, at a much lower cost than
would be required to create an entirely new unit or to convert a market-
rate unit to an affordable unit.

40. COMMENT: N.J.A.C. 5:80-26.1 provides that “[ujnless expressly
stated otherwise herein, this subchapter [N.J.A.C. 5:80-26] applies to all
restricted units described in the foregoing sentence, regardless of the date
on which the units were created[.]” New rules and regulations cannot be
retroactively applied to previously built or approved affordable units;
therefore, the provision must be amended to restrict its application to “new
affordable housing units created after the effective daie of the
regulations.” {16}

RESPONSE: The Agency notes that prior round units are not subject
fo cerain rule changes due to an innate inability to comply with the
changes. For example, prior round units are exempted from the
affordability average and bedroom distribution requirements at N.JLA.C.
5:80-26.4. The adopted rules are, however, to be applied to the
administration of all affordable housing units, including existing units,
unless specifically exempted by the rules.

41, COMMENT: The new definitions of “equity share” and “price
differential” proposed at NJA.C. 5:80-26.2 should be deleted.
Municipalities cannot be expected to reserve for the potentially varying
amounts of equity share amounts required to be paid to extend
affordability controls on restricted units, Furthermore, that municipat
taxpayers might have to fund “windfalls for affordable homeowners who
have reaped the benefit of reduced taxes and lower HOA fees” is
“troubling™ and raiscs issues of equity. To the extent these “windfall
payments” to extend affordability controls—with no requirement that the
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payments be used to maintain or update the housing units—would result
in municipalities being financially unable to extend restrictions or deplete
municipal funds that might otherwise be used to invest in affordable
housing, it is questionable whether the payments will actually result in
extended controls on affordable units or in additional units being added to
the municipality’s housing stock: “[ijnstead, these ... payments appear to
serve a narrow group of homeowners who seek a payout on the backs of
taxpayers.” (10)

RESPONSE: Pursuant to the previous UHAC, a municipality would
only be able to recapture the “recapture amount,” defined as the difference
between the maximum restricted sale price at purchase and the
unrestricted market value at purchase. This provision applied even if the
affordable owner only lived in the unit for a short time. The equity share
provision actually increases the amount of sale proceeds recaptured by the
municipality. Pursuant to the equity share model, the municipality is
entitled to a share of sale proceeds ranging from 70 percent to 95 percent
of the difference between the maximun resale price at the time of exit sale
and the contract price at exit sale, The precise share is determined by the
lengih of tenure of the affordable owner. In addition, municipalities were
and still are able to extend affordability controls even if the deed-restricted
control period expires. The new rules, incorporating the definitions
referenced by the commenter, only require that a percentage of the
appreciation of the wnit be provided to the affordable unit owner in
exchange for the extension of controls.

In summary, the equity share formula improves the division of
proceeds from the sale of restricted ownership units to market-rate buyers
for both municipalities and unit owners.

42, COMMENT: MN.JA.C. 5:80-26.4(c) mandates that each
municipality adopt an ordinance regarding rental affordability
requirements, but no form of ordinance is provided in the appendices. To
promote consistency, a iemplate should be included as an appendix item.
(19

RESPONSE: The Agency declines to provide a template in the current
rules or appendices, but will consider providing one in a future manual
summarizing UHAC, if deemed necessary.

43, COMMENT: N.J.A C. 5:80-26.4(f) regulates bedroom distribution
requirements for, among other types of housing, supportive housing, but
the tules do not include a definition of “supportive housing.” It is
uncertain if the term includes group homes, {10)

RESPONSE: The Agency notes that the FHA, at N.J.S.A. 52:27D-
311.k(1}, references an established definition for “permanent supportive
housing” at N.J.S.A. 34:1B-21.24, upon which the Agency will rely.
Creating a new definition is beyond the scope of the UHAC rules.

44. COMMENT: N.J.A.C, 5:80-26.4(]) provides that all restricted units
in a municipality must satisfy N.JA.C. 5:80-26.4e), (f), and (g). As
proposed, subsections (e), (f), and (g) apply to “each affordable
development.” Units created through a market-to-affordable program, an
accessory apartment program, or an extension of controls program are not
an “affordable development.” Therefore, subsections {e), (f), and (g) do
not apply fo restricted wnits created through those programs,
consequently, subsection {l), as proposed, cannot apply to all restricted
units in a municipality and must be revised. (10)

RESPONSE: The Agency disagrees with the premise of the commenter
that naits created through a market-to-affordable program, an accessory
apartment program, or an exfension of controls program are not
“affordable developments.” Such units are subject to N.LA.C. 5:80-
26.4(b)1, which provides that affordability averages and bedroom
distributions for “small developments,” defined as affordable
developmenis with four or fewer restricted unils, “may be calculated
based on the aggrepate of all the restricted units within small
developments within the municipality.” Thus, all “developments” with
four or fewer restricted units (including as few as one unit) may be
aggregated at the municipal level to determine compliance with the
provisions at subsections {e), (f), and {g) and, consequently, are subject to
subsection (1).

45, COMMENT: NJAC. 5:80-26.4(1) provides that the bedroom
distribution and income standards at N.JLA.C. 5:80-26.4(¢), (f), and (g)
must be considered in the aggregate. Income distribution cannot be
considered in the aggregate for the Prior Round or the Third Round as
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very-low-income unit requirements were not effective untif July 17, 2608,
P.L. 2008, c. 46. (10)

RESPONSE: The provisions at N.JLA.C, 5:80-26, including N.JA.C.
5:80-26.4(e), (B, and {g), do not apply lo prior round units. See N.LA.C.
5:80-26.4(a).

46, COMMENT: The number of restricted units actually constructed
in a municipality may vary over the course of a 10-year affordable housing
round from that preseribed in the municipality’s housing element and fair
share plan (HEFSP), which will skew aggregate calculations. The first
sentence at NJA.C. 5:80-26.4(1) should be deleted or substantially
revised as it does not specify what would happen under such a situation,
(10)

RESPONSE: The Agency understands that municipalities’ HEFSPs
are designed to create a realistic opportunity for development, but may not
be implemented exactly as planned due to a variety of factors, With that
in mind, NJ.A.C. 5:80-26.4(]) provides the income and bedroom
distribution guidance that municipalities must include when designing
their HEFSPs and planning the developments therein,

47. COMMENT: It is unclear who can apply for a waiver from the
requirements at N.JA.C. 5:80-26.5(a)5. Developers should not be
permitied to apply for waivers unless supported by the municipality. {10}

RESPONSE: The Division is responsible for developing and
administering the waiver process. The Agency cannot know the procedure
in any given proceeding before, and governed by, another department or
branch of government.

48. COMMENT: N.J.A.C. 5:80-26.6 cannot be applied retroactively to
affordable units, the controls on which were previously extended pursuant
to the affordable housing regulations, at N.J.A.C. 5:93-9.9 and/or 5:97-
6.14, that were in effect at the time of the extension. N.JJ.A.C. 5:80-26.6
must be rewritten to apply only to the extension of controls that occur after
the effective date of the new UHAC rules, (10)

RESPONSE: The Agency agrees with the commenter. Upon adoption,
the rules will apply to newly constructed units and fo existing units for
witich extensions of affordabitity controls occur afier the effective date of
the rulemaking. See N.J.A.C. 5:80-26.6(I)1iii.

49, COMMENT: N.JAC. 5:80-26.6, “impose[s] new and
supplementary financial and procedural obstacles on municipalities which
make it extremely difficult and unworkable to preserve existing affordable
sale units in a consistent and fair manner” and, “{ijn many instances,”
contradicts A4. (10)

RESPONSE: The Agency acknowledges that N.J.A.C. 5:80-26.6, as
amended, sets forth financial and procedural provisions to promote the
preservation of affordable ownership units, but disputes that it imposes
any “obstacles” that obstruct the preservation of existing units. The
Agency declines to respond further regarding the comment as no specific
provisions are cited therein,

50. COMMENT: N.J.A.C. 5:80-26.6(c) implies that a municipality
cannot extend the affordability controls on a restricted ownership unit
untit it receives notice of an intent by the owner to make an exit sale; this
contradicts N.J.A.C. 5:80-26.6(h)4, “which states a municipality can elect
to extend the controls,” {10)

RESPONSE: The Agency disagrees with the commenter. NJA.C.
5:80-26.6(c) provides that a restricted ownership unit remains subject to
affordability controls after the end of the contro] period until the owner
gives notice of their intent 1o make an exit sale. The municipality is not
reguired to take any action to extend controls on the unit untif such time.
Omnce the owner expresses an intent to sell afler the controf period has
expired, the municipality can decide, pursuant to N.JA.C. 5:80-26.6(h),
to extend affordability controls by offering an equity share payment or
allow the exit sale to occur. If the municipality wishes to be proactive, it
can extend the deed restriction by offering the unit owner the equity share
payment in exchange for an extended control period that, when combined
with the total duration of previous affordability controls, does not exceed
60 years, The Agency does not perceive & conflict between N.J.A.C. 5:80-
26.6(c) and (h)4.

51. COMMENT: N.J.A.C. 5:80-26.6{h)4 provides that a municipality
“cannot elect to extend the affordability controls more than one year and
ne later than 180 days before the effective date of the extension.” These
“minimem and maximum timelines ... make it more diffieult for
[municipalities] to extend controls andfor ... preclude the exfension of a
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control if'a municipality fails to act within the 185-day window[,]” which
violates the public policy favoring the continuation of affordability
controls. The minimum and maximum timelines shoutd, therefore, be
deleted from the rule. (10}

RESPONSE: The Agency does not believe the timeframe will
significantly impact municipalities in extending controls on existing
affordable homeownership units and that it serves the countervailing
purpose of providing homeowners wilh a realistic opportunity to
determine how they wish to proceed regarding the sale or retention of their
units.

52, COMMENT: NJ.AC. 5:80-26.6(h)5 refers (o a municipality’s
receipt of an “owner’s intent to make an exit sale,” which forces the
municipality to either pay the owner the equity share amount or lose the
ability to extend conirols on the unit. However, the owner's notice of
intent may be only a bluff to receive a “windfall payment” (the equity
share amount). If the owner submits notice of intent to make an exit sale
in response to a municipality’s secking to extend affordabitity controls,
the owner should be required to sell the unit within one year from
submittai of the notice of intent. (10)

RESPONSE: The commenter appears (o be based on a
misunderstanding of the exit sale process. Affordable unit owners can
express their intent to make am exit sale only afier the minimum
affordability period has lapsed and the deed-restricted control period has
ended. Upon receiving notice of an owner’s intent to exil, the municipality
has three options. First, it can allow the owner to sell the unit for the fair-
market price. From this sale, the owner will retain the maximum restricted
sale price, plus one percent of the difference between the maximum
restricted sale price and the fair market value for each year of ownership
(the equity share), with the municipality retaining the remaining proceeds
from the sale. Second, the municipality may extend the affordability
controls by executing 2 new deed-restricted confrot period and by paying
the owner the equity share. After paying the equity share and executing a
new deed restriction, the unit will remain affordable for another number
of years that, in combination with the original affordability controls,
results in at least 60 years of affordability. Once an equity share has been
paid by the municipatity, the owner can only sell the unit to an affordable
homebuyer for no more than the maximum restricted sale price, Third, the
municipality can purchase the unit for the maximum restricted sale price,
plus the equity share amount, extend the affordability controls, and sell
the unit at an affordable price to an affordable househotd who will be
bound by the terms of the newly issued deed restriction.

53. COMMENT: N.JLA.C. 5:80-26.6{h)6i should be clarified as it does
not indicate that the payment provided for therein by a municipality fo the
owner of a restricted unit of an amount no less than the equity share
amount is in exchange for the extended deed restriction. (10)

RESPONSE: The Agency believes the rule is clear. N.JA.C. 5:80-
26.6{h)i evidences that the payment is i consideration for extension of
the existing deed restriction.

54, COMMENT: Many existing 95/5 repayment mortgages and/or
affordable housing agreements are worded so that no payment to the
owner is required “when the deed [restriction] is extended.” The specially
adopted mules require a $10,000 or $20,000 payment per unit to extend the
restriction and the proposed rules require an indeterminate equity share
amount, “which makes it impossible for a municipality to budget for the
payment of potential extensions.” Thus, “{t)his subsection” should not
appiy to 95/5 repayment mortgages and affordable housing agreements or,
as an alternative, a fixed amount should be set as the payment required to
extend affordability controls. The objective of the UHAC rules should be
to serve the interests of all low- and moderate-income households; this
objective is defeated when an “unknown windfall payment (that is, equity
share amount) benefits a single individual owner[.]” (10}

RESPONSE: Initially, the scope of the commenter’s statement is
unclear, While the reference to “[t]his subsection” implies that it is
directed to the entirety of N.JA.C. 5:80-26.6(h), it is included in a
cowponent of the comment captioned “5:80-26.6(h)6.i [sic]” giving the
impression it is limited to that subparagraph.

Further, the commenter's statement appears to be based on a
misunderstanding of the rules. N.JA.C. 5:80-26.6(h) deals exclusively
with the ability of municipalities fo unilaterally extend affordability
controls. Any existing deed restrictions dictate the procedures to be
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followed for exfensions or exit sales, with the understanding that
extensions for Round Four housing credits must be made unsing deed-
restrictions written in accordance with the rules and procedures of these
adopted rules. Therefore, payment of the equity share is only a condition
of the extension of deed restrictions executed after the effective date of
this rulemaking. Thus, equity share payments will not be required for at
least 30 years. Municipalities, however, may provide compensation to
owners for the extensions of deed restrictions currently in effect, so long
as the terms of extension, including compensation, are adopted through
ordinance and applied uniformly to all affordable owners. The Agency
encourages municipalities to adopt, by ordinance, uniform standards to
balance and avoid inconsistencies/inequities in the implementation of
affordability extensions going forward.

55, COMMENT: N.J.A.C. 5:80-26.6(i), “[a]s written,” is “confusing
and highly problematic for many reasons,” When an affordable unit owner
wishes to sell their unit, they notify the administrative agent and municipal
housing liaison of such inteat and the municipality then has 60 days in
which to elect to extend the affordability controls. However, if the owner
elects to sell in 2027 and the controls expire in 2030, the municipality
cannot extend the controls based on the timeframe set forth at NJ.A.C.
5:80-26.6(h}4. It should, thercfore, be made clear that subsection (i) is
exempt from the minimum and maximum timeframes at paragraph (h)4.

Additionally, N.J.A.C. 5:80-26.6(i) provides that if the restricted unit
owner “does not sell the unit within one year of the date of the delivery of
the notice of intent to seil, the option to extend controls on the unit witl be
restored and the owner must submit a new notice of intent to sell .,.” if the
municipality elected to extend the controls and the owner decided not to
sell the unit within the one-year timeframe, the option to exiend would not
need fo be “restored” as it was already effectuated. The wording of the
phrase should be revised as it is subject to an inference that a
municipality’s rigiit to extend contrels “can be taken away.” (10)

RESPONSE: N.LA.C. 5:80-26.6(i) only applies to exit sales, that is, to
sales that would resuit in the release of a unit from affordability controls.
If the controls were to expire in 2030, an owner would not be atlowed to
express their intent to sell their home and exit affordability controls until
that time. A sale in 2027 would, therefore, be fiom one affordable
household to another affordable houschold. I, after the control period
expired in 2030, the owner expressed their intent to sell the home at
market value and exit affordability, the municipality would still retain the
right to extend affordability controls unilateraily. Nothing in the rules
suggests that “a municipality’s right to extend the controls can be taken
away.” The Agency has deleted the language at N.LA.C. 5:80-26.6(m) to
resofve any misunderstanding about the municipality’s ability fo extend
controls.

56. COMMENT: NJAXC. 5:80-26.6(1) pemmits a judgment of
foreclosure to extinguish affordability controls on restricted ownership
units, This is inconsistent with the Fair Housing Act and the AMount Laure!
docirine and undermines the State’s “protected class of affordable
houscholds{,]” as weil as reducing the stock of affordable housing wnits.
The commenter contrasts N.JA.C. 5:80-26.6(1) with N.JA.C. 5:80-
26.12(£)3, which indicates a judgment of foreclosure does not extinguish
the deed restriction for a rental unit, and asserts that such varying
treatment “appears to be arbitrary.” (10)

RESPONSE: Upon adoption, the Agency is changing N.J.A.C, 5:80-
26.6(1) to provide that foreclosure does not extinguish affordability
controls on restricted ownership units. In doing so, the Agency
understands that this resolution will result in some residents being forced
to remain in their deed-restricted homes fonger than necessary. The
Agency is, for now, acceding to the position favored by many affordable
housing practitioners and the commenters; the Agency will continue to
consider an optimal resolution of the foreclosure issue with its Federal
partners and other industry participants and, if such issues continue, wilt
consider future changes to the UHAC rules,

§7. COMMENT: N.LA.C. 5:80-26.6(m) provides that “[a]ll extensions
of affordability controls ... must be made according to the requirements of
this section.]” The wording should be clarified to denote that it applies
only to extensions of conirols implemented after the effective date of the
mules. (10)

RESPONSE: The Agency does not believe a change to the text at
N.J.A.C. 5:80-26.6(m) is necessary. Rules are to be given a commonsense
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reading; it is apparent that extensions that have already been implemented
are not subject to the requirements of rules that were not then-cffective.
The Agency recognizes that existing deed restrictions are binding,

58. COMMENT: At N.JA.C. 5:80-26.12(d), the phrase “pursuant to
the existing rules” is unclear and should be clarified. (10)

RESPONSE: The phrase “existing rules” refers to the rules in effect at
the time of the creation or extension of the applicable restricted rental unit.
The Agency does not believe that the provision is unclear.

39. COMMENT: (This comment intentionally left blank.)

60. COMMENT: The proposed UHAC rules, including N.LA.C. 5:80-
26.12(g)2, include references to a “municipal ordinance™ to be enacted to
authorize an action or an election, The appendices should include a sample
or template of such ordinances, as had been done by the Councit on
Affordable Housing (COAH). (10)

RESPONSE; The Agency declines to adopt templates, but will
consider including them in a future manual, if deemed necessary and
helpful. The Agency believes that municipalitics are generally capable of
preparing ordinances that comply with the rules,

61. COMMENT: The mandate at NJ.A.C, 5:80-26,12(h)2 for a
municipal ordinance that authorizes a municipality’s election to extend
the affordability controls on restricted rental units should be eliminated as
it is “unnecessary and conflictfs] with extension affordable rental deed
restrictions.” “Historically, affordable rental deeds have contained
language that clearly states whether the affordability controls can be
extended.” If the requirement is retained, a sample or draft ordinance
should be inchided in the rules. (10}

RESPONSE: The Agency disagrees with a main tenet of the
commenter. Historically, municipalitics were required by the Round
Three UHAC rules at N.J.A.C. 5:80-26.11(g) to pass an ordinance
releasing affordable rental wnits from affordability controls; however,
these prior rules did not address extensions of such controls. In practice,
municipatities have used municipal actions, including resolutions, fo
extend affordability controls. The process set forth at NJA.C. 5:80-
26.12(h)2 ensures that municipalities issue new deed restrictions by
ordinance, which codifies the legally binding and long-term nature of a
new control period and also promotes communication with affordable
rental unit owners. The Agency does not believe that the inclusion of
additional samples or templates would add materiaily to the rules, but will
consider including a sample ordinance in a future manual, if deemed
necessary or helpful. The Agency believes that municipalities are
generally capable of preparing ordinances that comply with the niles.

62. COMMENT: N.LA.C. 5:80-26.12(j) provides that the owner of a
100 percent affordable rental development may elect to extinguish the
existing deed restriction and extend the affordability controls on all
restricted rental units in the development, provided certain conditions are
met. Notification of the elections should be required to be provided to the
municipality. (10)

RESPONSE: N.JA.C. 5:80-26.12()) is derived from A4, N.J.S.A.
52:27D-321.f, which provides that 100 percent affordable rental
properties have the right to extinguish deed restrictions provided a
refinancing and/or rehabilitation for preservation purposes is commenced,
and a new deed restriction of at least 30 additional years is provided. As
these developments are 100 percent affordable and statutorily required to
be deed restricted, the Agency does not deem it necessary that the
municipality be notified of the election; such notice is required only when
owners of for-sale or rental units seek permanent release of the units from
affordability controls.

63. COMMENT: Group homes and supportive housing units should be
excluded from the requirement at N.J.A.C. 5:80-26.15 that municipalities
designate or approve an adminisirative agent fo administer all affordable
housing programs and/or units within the municipality’s fair share plan
since such types of housing “do not have administrative agents as their
residents are sourced from the DDD [Division of Developmental
Disabilities] waitlist and/or other State databases.” (10}

RESPONSE: The Agency disagrees with the premise of the
commenter. Pursuant to NJAC. 5:80-26.15, each muricipality is
required to have an administrative agent for alt restricted units, While
group homes and similar types of housing are not subject to all functions
of administrative agents, some such functions-for example, issuance of
deed restrictions and maintaining records of affordable units-are within
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the scope of administrative agent duties and should be performed by them.
See also N.JLA.C. 5:99-6.2{a)4 (municipal housing liaison to ensure that
an administrative agent is assigned to administer sales, rentals, resales,
and re-rentals of all deed-restricted affordable units in the municipality at
all times).

64. COMMENT: N.JA.C. 5:80-26.19(c)8 requires that affirmative
marketing plans, as required pursuant to N.J.A.C. 5:80-26.16, be posted
on the websites of applicable municipalities, Historically, COAH
provided a template of an affirmative marketing plan for consideration
and use by municipalitics. HMFA should follow this practice and issue an
affirmative marketing template, (10)

RESPONSE: The Apgency will consider providing the requested
template in a future manual, bul, with respect to requests for both a
template and model ordinance, believes that the rules are sufficiently clear
s0 as fo enable a municipality to create a compliant affirmative marketing
program.

65. COMMENT: Anicle 2 of Appendix E, Mandatory Deed
Restriction for Rental Projects, states: “The Affordable Units are intended
to count for ___ credits against the roeund of affordable housing
obligations for the Municipality, pursuant to the municipal housing
element and fair share plan.” This sentence is unmecessary and
inappropriate in a deed restriction; it should be deleted therefrom, as the
content should be in a municipality’s housing element and fair share plan,
Furthermore, this provision in a deed resiriction stiffes a municipality’s
potential future rearrangement or realtecation of credits, (10)

RESPONSE: The Agency disagrees with the commenter’s suggestion
that the lanpuage cited is inappropriate. The rule is intended to enhance
transparency in the affordable housing process by making the public
record clear as to the parties’ intent concerning the use of the subject
project te account for the municipality’s anticipated fair share credits.

66. COMMENT: Appendix P-2, Notice of Inteni to
Construct/Rehabilitate Affordable Deed-Restricted Rental Units, provides
that a deed restriction be recorded prior to the issnance of a certificate of
occupancy (CO). However, Articie 3 of Appendix E, the form of deed
restriction for rental properties, indicates the control period commences
on the date of issuance of the CO for a rental unit, and Article 4 of
Appendix E sets forth the control period. There is, thus, a “timing
discrepancy” in that the date of issuance of the CO for a unit wiil not be
known when the deed restriction (which must be recorded prior to
issuance of the CO) is required to be filed. This discrepancy must be
addressed. (10 and 17)

RESPONSE: N.JLA.C. 5:80-26.12(b) provides that the affordability
control period for restricted rental units commences on the first date that
a unit is issued a CO. As noted in the summary of changes to N.J.A.C.
5:80-26.12 in the July 21, 2025 notice of proposal, the Agency changed
the start of the controt period from the date of first occupancy to the date
that a CO is issued because the date of first occupancy is “in practice ...
very difficult to track.” N.J.A.C. 5:80-26 Appendix P-2 is a preliminary
instrument that is to be recorded prior to the issuance of any building
permits pursuant to N.JA.C. 5:80-26.12(e} and, following construction
and the issuance of a CO, is to be replaced with a permanent deed
restriction.

67. COMMENT: Concem is expressed that units in assisted living
facilities that “are reserved for wealthy individuals™ are credited toward
the affordable housing obligations of certain municipalities. Pursuant to
N.LS.A. 26:2H-12.16(1)b), 10 percent of all units in assisted living
facilities must be set aside for Medicaid-eligible (that is, low-income)
individuals, such units being counted as affordable; however, those units
are nof available to presently Medicaid-cligible individuals, but only to
individuals who have the funds needed to themselves pay the substantial
costs of the units for specified periods of time (from two to five years),
only afier which, and exhaustion of the individual’s funds, will the
individual be truly low-income and Medicaid will kick in. The rules
should be amended to make clear that assisted living units may be
considered as affordable housing only if the facility complies with the
UHAC rules, including those relating to affirmative marketing to low- and
moderate-income honseholds and to adnyinistrative agent oversight. (11)

RESPONSE: The Agency appreciates the comumenter’s input.
However, the commenter’s statementi does not pertain to any provision of
the rules subject to this rulemaking. The Agency points out that, as
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amended, N.J.A.C. 5:80-26.13(a) mandates that the combined cost of rent,
food, and services for assisted living units may not exceed 80 percent of
the eligible monthly income of the appropriate houschold size as
determined pursuant to N.J.A.C. 5:80-26.4. The Agency believes that the
rules apply and affordable housing credits are only awarded o units that
comply with UHAC requirements.

68, COMMENT: With regard to group homes funded by the
Department of Human Services’ Divisions of Mental Health and
Addiction Services (DMHAS) and Developmental Disabilities (DDD),
the funding source must control tenant sclection and these homes cannot
be marketed to the general public. The UHAC rules appear to mandate
they be “advertised more broadly.” A waiver process is recommended to
remedy this situation. (12}

RESPONSE: The Agency believes the concem expressed by the
commenter has been addressed. Both the specially adopted and final
adopted UHAC rules provide, at N.JLA.C. 5:80-26.16(a), that “supportive
housing units must comply with the affirmative marketing requirements
of their respective sponsoring programs, where applicabie.” The
administrater of a suppertive housing unit is not required to violate the
rules of its sponsoring program to comply with UHAC, The Agency does
not, therefore, deem a waiver process to be necessary.

69. COMMENT: “UHAC?” requires marketing on the Agency “housing
website” (presumably the Housing Resource Center) for projects targeted
to specific special needs populations, such as those funded through the
National Housing Trust Fund, even when those funding sources maintain
their own waiting lists of prospective tenants. This results in inquiries
from individuals who are not eligible for the specific units, thereby
“creat{ing] unnecessary confusion and administrative burden.” A waiver
process is recommended to remedy this situation. {12)

RESPONSE: The Agency believes the concern expressed by the
commenter has been addressed. Both the specially adepted and final
adopted UHAC rules provide, at N.JLA.C. 5:80-26.16(a), that “supportive
housing units must comply with the affirmative marketing requirements
of their respective sponsoring programs, where applicable” The
administrator of a supportive housing unit is not required to violate the
rufes of its sponsoring program to comply with UHAC. In addition,
NJA.C. 5:80-26.17(k), as adopted, requires that supportive housing units
foltow the selection requirements of their sponsoring programs, where
applicable. The Agency does not, therefore, deem a waiver process fo be
RECESSAry.

70. COMMENT: N.LA.C. 5:80-26.4(f) provides that, unless otherwise
approved, restricted units in each affordable developnient that are age-
restricted (senior) or supportive housing must be structured such that, at a
minimum, the number of bedrooms equals the number of restricled units.
This applies to developmenis of any size, not just large deveiopments.
This creates a problem for projects that are best served by the creation of
studio (or efficiency) units, which are considered to have no bedrooms.
These projects are particutarly apt for certain populations, such as the
hemeless, youth aging out of foster care, and criminal justice re-entry. The
commenter proposes a waiver of the one-to-one standard for dedicated
supportive housing units, whether they compose a unitary project or are
comingled within a larger integrated project. {13)

RESPONSE: The Agency acknowledges the utility of studio units for
cerfain programs targeted to supportive housing populations and, upon
adoption, is making the necessary modification at N.J.A.C. 5:80-26.4(f)
to allow for greater flexibility by altowing the sponsoring program to
determine the bedroom distribution, where applicable, provided that at
least five percent of units in developmenits with 20 or more units are two-
bedroom units.

71. COMMENT: The requirement at N.LA.C. 5:80-26.4(f) that in
affordable developments with 20 or more units that are age-restricted or
supporiive housing at least five percent of the restricted units must be two-
bedroom units is an “unfounded and expensive requirement for many such
prajects.” It shoutd not be a requirement, as the sponsors of these projects
are in the best position to know if there is a need for such two-bedroom
units. {13}

RESPONSE: The requirement that five percent of supportive and age-
restricted housing units be created as fwo-bedroom units only applies to
developments with 20 or more unils. In such developments, the Agency -
disagrees that the requirement to provide one two-bedroom unit for every
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19 efficiency/one-bedroom units is overly burdensome, Some supportive
and age-restricted households require additional medical equipment
and/or live-in caretakers. The two-bedroom-unit requirement guarantees
therc are some new affordable housing opportunities available to these
households.

72. COMMENT: While the provision of the rules at N.LA.C. 5:80-
26.4(e) is landable for “permitting flexibility, by allowing for “rounding
up or down to the nearest integer™’ for bedroom counts, the language and
example are “very difficult to understand and apply.” The commenter
included a table that applies the “rounding up or down concept” to the
rules’ bedroom distributions for small (up to 10 units) developments. (14)

RESPONSE: The Agency appreciates the feedback and the
commenter's efforts in preparing the table, The Agency has published a
calculator that can be applied to simulate different scenarios and which
includes formulac that allow practitioners to work through small
developments. The calculator is available online at htips:/fwww.nj.gov/
deathmfa/abountfibac/.

73. COMMENT: The minimum 90 percent unit- and bedroom-size
requirement for inclusionary affordable umits at NJA.C. 5:80-
26.5(a)2viit is “grossty unfair to small developers.” The average size of
affordable units and bedrooms should mirror the average of the sizes of
the market vnits of the same bedroom type in the specific project.
Developers of new inclusionary housing projects have found that the unit-
and bedroom-sizing requirements have, for economic reasons, negatively
impacted their willingness to proceed with inclusionary housing projects.
(14)

RESPONSE: The Agency does not view the proposition that
developers will be less willing to build affordable units as being sufficient
to warrant a further reduction in the size minimums, Pursuant fo the
adopted rules, studio or efficiency units, for example, are permitted to be
as small as 495 square feet, and the Agency believes that any further size
reduction woulkd not be appropriate. Moreover, developers of inclusionary
housing projects receive muitiple financial incentives, including planning,
zoning, and tax benefits, that exist to compensate for the provision of
affordable housing units as part of the larger inclusionary project, These
concessions exist to offset the costs associated with the creation and
operation of affordable housing, without which many of these
predominately market projects would not have been approved as
designed.

74. COMMENT: “The (unspecified) forms sttached as exhibits contain
an embarrassing number and degree of emors, typographical and
substantive[,]” which should be cleaned up. (i4)

RESPONSE: The commenter’s statement does not pertain fo any
specific provision of the rules subject to this rulemaking. Therefore, the
Agency cannot respond to the commenter.

75. COMMENT: It is unclear how the contribution amounts at
NJ.A.C. 5:80-26.12¢(f)4 that ar¢ set as minimum amounts to be paid by
municipalifies to exercise rights of first refusal to extend affordability
control periods for restricted rental units have been calcuiated.
Additionatly, although denominated as minimum amounts, it is unlikely
municipalities will offer mofe than the amounts set forth in the rule.
Owners are entitled {o just compensation for extensions of affordability
restrictions; it is recommended that the language be revised to require
municipalities {o pay fair market value for extensions of affordability
controls on rental units, {15)

RESPONSE: The Agency notes that the rule, at NJAC. 5:80-
26.12(fMd, cited by the conumenter was recodified at N.JA.C. 5:80-
26.12(h)7 through this rulemaking. The commenter is directed to the
Response to Comment 76 in response to this comment.

76, COMMENT: Owners arc entitled to just compensation for
extensions of affordability restrictions on rental units; the contribution
amounts set forth at N.J.A.C. 5:80-26.12(h)7 do not provide adequate
compensation to account for, among other costs incumred by owners,
properiy faxes, utilities, maintenance, and financing, which costs will vary
among developments. The commenter recommends that the rule be
revised to require municipalities to pay fair market value for any
extensions of affordability controls on rental units. (15)

RESPONSE: The Agency recognizes the importance of maintaining
the State’s stock of affordable housing, the financial restrictions faced by
municipalities, and the need for reinvestment in affordable rentat units to
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ensure that they not only remain affordable, but aiso safe and comforiable
for habitation. The minimum contribution amounts set forth at N.J.A.C.
5:80-26.12(h)7 reflect these important, but often competing, goals. The
Agency additionally notes that municipalities amend their zoning
ordinances and permit buiiding fypes and density they would not
otherwise be allowed in order to fulfill their constitutional obligation to
provide affordable housing. Developers benefit from these adjustments,
as they are allowed to build within desirable locations and housing
markets they may otherwise be unable to access. In exchange for this
access, which is a direct result of the Mount Laurel doctrine, building
owners also have a responsibility to maintain and reinvest in affordable
housing units; the minimuam contribution amounts provided for in the
rules reflect this shared responsibility to fulfill municipalities” Mounz
Laurel obligations.

77. COMMENT: The commenter expresses concem that the maximum
altowable annual percentage renfal increase on affordable rental units,
which, pursuant 1o N.J.A.C. 5:80-26.13(b), is limited to the lesser of the
percentage increase in the applicable Consumer Price Index (CPI) or five
percent, may not be adequate to cover annual increases in property taxes,
ulility costs, and other owner costs. These costs will vary from
municipality to municipality and among service providers. The
commenter recommends providing relief from the five percent cap if the
owner of an affordable unit(s) can establish, to the satisfaction of the
Agency, that cost increases not within the owner’s control have increased
by more than five percent. (15)

RESPONSE: The Agency declines to create a process for relief from
hypothetical excess cost increases. Unlike 100 percent affordable housing
developments, inclusionary developments have the ability to internally
subsidize rent increases. I would be inconsistent with the Mount Laure!
doctrine to pass the burden of annual cost increases on to the State’s
lowest income eamers, whose wage growth historically lags behind that
of higher-income households, An objective of affordable housing is to
ensure stability through maintained affordability.

78. COMMENT: Clarification is sought as to the $300,000 asset limit.
(16)

RESPONSE: The calculation of asset limits is aligned with the
approach outlined at 24 CFR 5.603(b), “Net Family Assets.” N.JA.C.
5:80-26.17(b)3 specifically identifies the assets that may be exciuded
from the asset limit calculation. Additionally, a $300,000 fimit is not
fixed, but is adjusted annuaily based on the United States Census Bureaw’s
publication of the “State-Level Wealth, Asset Ownership & Debt of
Households Tables.”

79. COMMENT: The Agency should issue a “complete and final
manual outlining all rules, procedures, and implementing guidelines[,}”
which manual should be written in clear language and casily accessible to
practitioners. (16}

RESPONSE: The Agency appreciates the commenter’s suggestion.
However, the commenter’s statement does not periain to any specific
provision of the mles subject to this mlemaking. The Agency will
consider preparing and making available a manual in the future, if deemed
necessary and helpful.

80. COMMENT: The commenter requesis clarification on the effect
foreclosure has on the status of affordable housing uniis, specifically
asking: {1) will affordable units retain their affordable status and deed
resirictions after foreclosure; (2) is the answer to the preceding question
dependent on whether the unit is from Round 4 or another Round; and (3)
how are post-foreclosure resales handled pursuant to the UHAC rules.
{16)

RESPONSE: Upon adoption, the Agency is deleting the language
proposed at N.J.A.C. 5:80-26.6(1) providing that foreclosure extinguishes
deed-resiricted affordability controls on the foreclosed unit. Thus,
affordable units do retain their status as such following foreclosure,
regardless of the Round of affordable housing obligations in which the
unit was created.

81, COMMENT: The “proposed language” provides for the
designation of an experienced staff person or other approved entity to
counsel low- and moderate-income applicants on ceriain designated
subjects. The commenter asks for clarity as to: (1) when the counseling
must oceur (suggesting a specified number of days prior to lease signing,
contract signing, or income certification); (2} if, during counseling, it is
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apparent that “the household's budget reflects a negative or unsustainable
financial picture,” will the houschold be allowed to proceed and will it
receive a certificate or proof of counseling; and (3) whether a certificate
or proof of counseling is required for households who undergo counseling.
(i)

RESPONSE: The Agency is not changing the counseling requirements
as included in the 2004 version of the UHAC rules; the requirements, as
adopted, are as set forth at N.J.A.C. 5:80-26.16(£)6. The Agency cannot
address every hypothetical future scenario or event that may occur, but
noles that it expects the process and requirements will be administered in
a manner consistent with existing practice.

82, COMMENT: The commenter secks greater clarity on the
application of HOA fees and other charges to affordable units, specifically
asking: (1) how and when reduced HOA fees are applied for existing
affordable-unit tenants; (2) how and when market-rate fees that have been
applied to affordable housing-unit tenants in their leases are corrected or
reduced; and (3) if there is a process by which affordable-unit tenants can
request reimbursement or amendment of their leases if they have been
overcharged on their current leases. (16)

RESPONSE: The commenter does not indicate any specific provision
of the UHAC rules to which it is addressed. The Agency cannot address
every hypothetical future scenario or event thal may occur, but notes that
N.JLA.C. 5:80-26.13{c)2 provides that prior round units leased before
December 20, 2024, may retain existing fee structures that are compliant
with prior rules untit the later of December 20, 2025, the end of the
occupant’s current lease term, or the date the current occupant vacates the
unit.

83. COMMENT: It is recommended that all of the appendices “be
completed with example content and detailed guidance (internal emphasis
omitted),” including specifically: (1) when each is to be used; (2) who is
responsible for completing and submitting each; and (3) sample entries or
use cases, (16)

RESPONSE: The Agency declines to provide the additional materiat
recommended by the commenter at this time, and it believes that the
existing appendices are sufficiently detailed and descriptive. The Agency
will consider issuing additional guidance documentation as it detennines
necessary.

84, COMMENT: Section 6 at N.LA.C. 5:80-26 Appendix I includes
incorrect references to the regulatory provisions setting forth the duties
and responsibilities of administrative agents. (17)

RESPONSE: The Agency finds that the references to the rules
(NJA.C. 5:80-26.15, 26.17, and 26.19) at Section 6 of Appendix I are
accurate in that they set forth the duties and responsibilities of
administrative agents.

85, COMMENT: Section 6 at N.J.A.C. 5:80-26 Appendix 1 states that
the Housing Affordability Service (HAS) “shall perform all of the duties
and responsibilities of an administrative agent as set forth [in the UHAC
rules}.” The commenter asserts that, in practice, HAS does not provide all
such duties and responsibilities, but “only a naow subset of services,”
lcaving developers to perform many of the core functions of
administrative agents. N.J.A C. 5:80-26 Appendix I should, therefore, be
amended to “clearly delineate” those functions to be performed by HAS
and those that are relegated to developers. N.J.A.C. 5:80-26 Appendix [
should also include a provision requiring mandatory training for
developers’ staff’ who will be responsible for functions they are to
perform. (I7)

RESPONSE: The languasge at NJA.C. 5:80-26 Appendix I is a
template agreement between HAS and the municipality. The parties to any
individual agreemen{ may adjust the particular text to more clearly
address the concern cited by the commenter.

86. COMMENT: Brokerage fees should be removed from the
calculation of “price differential” as defined at NJAC, 5:80-26.2.
Brokerage fees have never been a component of fee calculations. (17)

RESPONSE: The Apency agrees with the commenter and is deleting
brokerage fees from the calculation upon adoption,

87. COMMENT: At the definition of “prior round unit” at NJ.A.C,
5:80-26.2, the commenter requests deletion of the following language
regarding housing units created afier the enactment of Ad: “its siting and
creation are consistent with the form of the prior round development plan
or zoning designation in effect as of the cutoff date, without any
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amendment or variance.” The commenter notes that Ad instructs
municipalities to rely on COAH’s prior regulations, which, among other
things, “require towns ... to grant variances when necessary.” It is
inconceivable that general inclusionary zoning adopted years ago will not
have to be “tweaked” through amendment or variance to allow for
proposed affordable housing developments. (17)

RESPONSE: The Agency does not agree that A4 instructs towns {o
rely on prior regulations. If it had, the statute would not have mandated
that the Agency update the UHAC nules immediately, with permission to
bypass the full Administrative Procedure Act process for a limited time.
With regard fo variances, the Agency takes the view that previously
approved zoning was premised on that zoning, allowing those projects
subject thereto to begin building, The UHAC rutes allow these projects to
progress unithpeded under the same plamning and zoning schemes.
Subsequent substantial changes undertaken through this rulemaking will
have clearly taken piace within the Fourth Round and the units should be
treated accordingly.

88. COMMENT: The definition of *random selection process™ at
NJA.C. 5:80-26.2 should be revised to clarify that if a randomized
waiting list is exhausted, the administrative agent may accept applicants
in the order applications were received since the last randomized list was
prepared. (17)

RESPONSE: N.J.S.A. 52:27D-321.6 details the process for subsequent
vacancies and waitlist application opportunities. The Agency does not
believe that a further revision at N.J.A.C. 5:80-26.2 requiring the insertion
of additional criteria is needed for random selection, nor can the rules
fairly account for every possible situation which may occur. Further, the
rules anticipate certain time frames that may not justify reliance on older
lists.

89. COMMENT: Definitions should be included for “supportive
housing unit” and “supportive housing household.” (17)

RESPONSE: The Agency notes that the FHA, at N.J.S.A. 52:27D-
311.k(1), references an established definition for “permanent supportive
housing” at N.J.S.A. 34:1B-21.24, upon which the Agency will rely,
Creating a new definition is beyond the scope of the UHAC rules.

90. COMMENT: With regard to the cafculation of affordability
averages and bedroom distributions for small developments (that is,
affordable developments with four or fewer restricted units) at N.JLA.C.
5:80-26.4(b}1, the commenter asseds that it will be “extremecly
challenging” for administrative agents to detennine for unrelated
inclusionary units; they suggest that the provision be applicable only to
“municipality sponsored” small projects to afford greater control to the
municipality in meeting the requirements. (17)

RESPONSE: Pursuant to the FHA, A4, and the UHAC rules,
municipalities are to be actively involved in monitoring the affordable
units within their jurisdictions. The requirements at N.J.A.C. 5:80-
26.49(b)i are intended and expected to facilitate coordination and
reporting. Pursuant to the 2004 UHAC rules, it was financially infeasible
for small developments to comply with the bedroom and income
distribution requirements. Rather than create new, additional rules for
smail developments, which may create adverse incentives, the rule allows
small developments to meet the requirements in the aggregate.
Municipalities are to report information conceming their Mounr Lawrel
units pursoant to A4,

91. COMMENT: The commenter asserts that the new UHAC niles
should include, at N.J.A.C, 5:80-26.4, the “old pricing rules” to ensure
projects are priced correctly. If the “old rules” are completely removed
from the new UHAC rules, it will be difficult for administrative agents to
locate them. (17)

RESPONSE: The Agency will be publishing a calculator, which wilt
include the “old” pricing formulas, The Agency also notes that prior rule
proposals and adoptions are available through various private and public
legal media, including previous editions of the New Jersey Register.

92, COMMENT: The commenter expresses concern that the “rounding
rufes™ at N.J.A.C. 5:80-26.4{¢) will result in a shortage of low/very-low-
income three-bedroom units and suggests an alternate categorization of
projects (that is, those with nine or fewer units and those with 10 or more
nnits), with separate rules for each, as a remedy. (17)

RESPONSE: The Agency does rnot support the commenter’s
suggestion. Having a different set of rules for developments with nine or
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fewer units will likely creste adverse incentives, potentially encouraging
only small developments. The rounding approach helps municipatities
ensure the municipal-wide affordability requirements are being met.
Under the earlier rules, it was financially infeasible for small
developments to comply with the bedroom- and income-distribution
requitements. Rather than create new, additional miles for small
developments, the Agency allows small developments fo meet these
requirements in the aggregate. Municipalities are to report information
conceming their Mount Laurel units pursuant to A4,

93. COMMENT: The commenter suggests rejecting the proposed
change at N.J.A.C. 5:80-26.4(c)2 that would permit one moderate-income
unit {that is, a unit affordable to a household earning up o 70 percent of
area medium income) for every very-low-income unit. Instead, the rule
should allow one moderate-income unit for each very-low-income unit
only after very-low-income unifs compose 13 percent of &ll restricted
units. (17)

RESPONSE: The Agency believes the commenter’s concem is
addressed by the rule as adopted, which provides, in relevant part, that
“municipalities may permit a maximum rent affordable to households
earning no more than 70 percent of regional median income for moderate-
income units within affordable developments where very-low-income
units compose at least 13 percent of the restricted units. In such
developments, the number of units with reat affordable to households
earning 70 percent of regional median income may not exceed the
number of very-low-income units.” (Emphasis added.)

94, COMMENT: Wiih reference to the pricing structure required to
achieve the affordability average at N.J.A.C. 5:80-26.4(d), the commenter
asserts that it is not always possible to have five different pricing tiers and
suggests adding the qualifying language, “to the extent possible.” (17)

RESPONSE: The Agency declines the commenter’s suggestion. The
requirements at N.J.A.C. 5:80-26.4(d) are consistent with the UHAC rules
in effect since 2004.

95, COMMENT: The commenter suggests deleting N.JA.C. 5:80-
26.4(3)}4, which provides that for age-restricted units and assisted living
residences, a three-bedroom unit must be affordable to a two-and-one-half
person houschold, as age-restricted developments are no longer required
o have three-bedroom nits. (17)

RESPONSE: The Agency accepts the commenier’s suggestion. The
paragraph is being deleted upon adoption.

96. COMMENT: The organizational structure of the rules, with
information on 95/5 units “at the end” (presumably referring to the
provisions at N.JLA.C. 5:80-26.21 through 26.27) makes it hard to
decipher. The commenter recommends, at a minimumn, refocating the 95/5
section “to control period for ownership units” (presumably somewhere
at N.JAC. 5:80-26.6). (1T)

RESPONSE: The Agency views it as being important to address
explicitly the 95/5 restricted units and determined that locating those
provisions at N.J.A.C. 5:80-26.21 through 26.22 is optimal as it seis them
off from other provisions. The Agency notes that prior iterations of the
UHAC rules did not integrate provisions regarding the 95/5 restricted unit
rules with other ownership nles, so that structure has been maintained for
consistency.

97. COMMENT: The commenter asserts, gencrally, that the rules at
N.J.AC. 5;80-26.6 should make it clear that municipal funds will need to
be invested to extend affordability controls on restricted ownership usits.
(17)

RESPONSE: The Agency believes the commenter’s concemn is
adequately addressed by the adopted rules, which make it evident that
municipal funds will need to be invested for extensions of affordability
controls. In particular, N.JA.C. 5:80-26.6(h)6 states that, in order to
extend such controls, a municipality must either pay the owner of the
restricted unit the equity share amount or purchase the uait at a price not
less than the total of the maximum restricted sale price and the equity
share amount.

98. COMMENT: The commenter requests clarification as to the
starting date of an ex{ension of a control period, stating that “[tthe current
language is not clear and may be misinterpreted as the day ... the extension
was exccuted but instead” fsic]. (17)

RESPONSE: For ease of implementation, the new control period
would begin the day the existing control period ends. However, execution
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of the document extending the controls may be executed within the
timeframes set forth at N.JA.C. 5:30-26.6{h)4 and 26.12{h)4.

99, COMMENT: At NJAC. 5:80-26.6(d), the commenter
recommends language changes to simplify determination of the recapture
amounnt, which the commenter claims is required when a restricted
ownership unit is sold and when the control period on the unit ends. The
commenter advocates using the market price at the time of the initial sale,
applying thereto the annual CPI increase for rentals at each resale fo
estimate market value at those times, and adding “at market rate™ to all
references to “equalized assessed value.” (17)

RESPONSE: The market price estimate is only required at the initial
sale for the recapture note and at either extension or finat sale to determine
the equity share amount; it is not required at the time of each resale.
Additionally, the Agency disfavors relying on the CPI to estimate the
updated market value of a unit as, historically speaking, real property
values have increased more substantially than prices, which justifies
having the equity share component tied to the market value of the home.

100, COMMENT: At N.JAC. 5:80-26.6(c), the commenter
recommends that NJA.C. 5:80-26 Appendix P-1 be used only for
projects without a master deed where there is no restrictive covenant,
Alternatively, the master deed must be recorded before issuance of the
building permit. (17)

RESPONSE: The purpose of N.JLA.C. 5:80-26 Appendix P-1 is to
ensure ihat the required affordability controls appear in the chain of title
of the development without regard to any failure to record the restrictions
for individual units or fots. The Appendix P-1 requirement is also intended
to promote uniformity in the application of the rules to projects with and
without master deeds, and in the case of projects with a master deed, to
avoid the necessity of parsing a project’s goveming documenis to
determine what, if any, restrictions are included. Further, it is noted that
tie Agency does not regulate the timing or issuance of permits or
certificates of occupancy.

101. COMMENT: At N.I.A.C. 5:80-26.6(¢), the commenter points out
that a CO cannct be issued later than the deed restriction because the deed
restriction is finalized only when the fitst owner purchases the housing
unit and that cannot occur unkess a CO has been issued. The commenter
recommends the following order of events should be set: {1) restrictive
covenant (master deed) or Appendix P-1 form (no master deed) recorded;
(2) building permit; (3) CO; {4) recordation of deed restriction when
affordable homeowner purchases home; and (5) if applicable, Appendix
P-1 form extinguished.{}7)

RESPONSE: The Agency agrees that the form at N.JA.C. 5:80-26
Appendix P-1 should be recorded prior to other applicable decuments.
However, the Agency does not regulate the timing or the issuance of
permits or COs.

H2. COMMENT: The UHAC rules should clearly state that property
taxes on affordable ownership units may not increase to those applicable
to market-rate units if the homeowner remains in the housing unit after
the expiration of the control period and affordability conirols have not
been extended. This will have the effects of: (1) preventing municipalitics
from raising property taxes on affordable homeowners; (2) causing the
removal of affordable homeowners who cannot afford to pay market-rate
taxes; and (3) preventing municipalities from raising taxes on affordable
units to market rate after affordability controls have expired and then been
extended by the municipality after the affordable homeowner notifies the
municipality of their intent to make an exit sale. (17}

RESPONSE: Although the Agency is supportive of below-market-rate
property taxes for owners of affordable housing units, it has no authority
to regulate property taxes.

103. COMMENT: The commenter requests clarification on the timing
of the affordability conirol-extension and control-release processes for
for-sale units, including asking specifically if the extension process, set
forth in the comment to the commenter’s understanding, applies to units
where the control period has already expired. (17)

RESPONSE: The Agency agrees with the commeenter that the language
at N.JLA.C. 5:80-26.6(h)1, as it relates to the extension of controls on units
to which the control period has already expired is unclear and is, therefore,
revising the text of the rule upon adoption to specifically include such
units,
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104. COMMENT: The commenter requests “an accommodation” for
units the controls on which expired during the period the specially adopted
rules were in effect “when it was impossible to meet these notice deadlines
because controls have expired or are about to expire” and suggests adding
a provision to the UHAC rules to the effect that a municipality has one
year from the date of adoption of the rules to notify owners with expired
controls and to extend the controls. (17)

RESPONSE: The Agency is, upon adoption, changing N.J.A.C. 5:80-
26.6(h)1 by changing the phrase “will end” to “ends” to allow for the
extension of controls on any unit whose control period ends during the
current Round of housing obligations, even if the control period has
already ended, The Agency declines to provide the requested
“accommodation” and questions whether such an “accommodation”
would be consistent with A4 and/or the specially adepled UHAC rules.

105. COMMENT: The commenier asserts that a worksheet is needed
to facilitate use of the pricing calcutator. {17)

RESPONSE: The Agency will consider the commenter’s request for
possible future action, including the isswance of guidance, if deemed
necessary and helpful, The Agency has provided resources to aid in the
adoption of the new pricing calculation, including an instructional video,
on its website. These resources can be found at the following link:
https:/www.ni gov/dearhmfa/about/uhac/.

106. COMMENT: N.J.A.C. 5:80-26.6(i) provides that the owner of a
restricted ownership unit must notify the administrative agent and
municipal housing liaison of an intent to sell their unit at least 60 days
prior to entering inlo an agreement for an exit sale. The commenter
requests that notification to only one of the entitics be required and, since
the administrative agent is responsible for an annual mailing to
homeowners {pursuant to N.J.A.C. 5:80-26.19(d)4), notification should
be required to be made only to the administrative agent. (17)

RESPONSE: Municipal housing liaisons are responsible for keeping
track of and reporting on a municipality’s stock of affordable housing. A4
clearly establishes that the municipal housing liaison should play a central
role in, and have the ultimate responsibility for, ensuring compliance with
the Mount Lawrel doctrine. For this reason, the Agency views notification
1o both parties as essential and declines the commenter’s request.

107. COMMENT: The reference to “fair market value” in the first
sentence at N.J.A C, 5:80-26.6(k) should be to “market-assessed value.”
an

RESPONSE: The Agency does not believe there is any meaningiul
distinction between “fair market value™ and “market-assessed value” and,
therefore, does not find that a change in wording is watranted.

108. COMMENT: The commenter opposes the extinguishment of
affordability controls on restricted ownership units as proposed at
NJ.A.C. 5:80-26.6(1), noting that controls currently survive foreclosure
and that “many [affordable] units” have thereby been saved. Additionally,
administrative agents maintain lists of mortgage lenders that finance units
with controls that have survived foreclosure, (17)

RESPONSE: Upon adoption, the Agency is deleting the langnage
proposed at N.J.A.C. 5:80-26.6(1}, providing that foreclosure extinguishes
deed-resiricted affordability controls on the foreclosed unit. In doing so,
the Agency understands that this resolution will result in some residents
being forced to remain in their deed-restricted homes longer than
necessary. The Agency is, for now, acceding fo the position favored by
many affordable housing practitioners and commenters; the Agency will
continue to consider an optimal resolution of the foreclosure issue with its
Federal partners and other industry participants and, if such issues
continue, will consider future changes to the UHAC rules.

109. COMMENT: N.LA.C. 5:80-26.6(1) provides that a municipality
may, within 60 days following notice of foreclosure, purchase & restricted
unit “at an amount not to exceed the maximum restricted sale price[.]”
The commenter reconunends eliminating the cap on the purchase price as
late fees and taxes, HOA fees, and the remaining mortgage balance may
exceed the affordable price. (17)

RESPONSE: The Agency does not view the factors cited by the
commenier as meriting a change. Should there be liens on the property,
the amount of funds required to satisfy those liens should be deducted
from the owner's proceeds from the sale of the unit to the municipality.

110. COMMENT: As there are often multiple funders of a unit,
applicable deed restrictions must allow any of the funding sources to save
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the unit wpon a potential foreclosure and “[{]he appropriate mortgage and
morigage note appendices should accommodate multiple entities.” (17)

RESPONSE: The rules, as adopted, do not prevent interested parties
from “saving the unit” upon a foreclosure. Nor do they prevent other
funders from adopting their own forms. In any event, upon adoption, the
Agency is deleting the language proposed at N.JA.C. 5:80-26.6(1),
providing that foreclosure extinguishes deed-restricted affordability
controls on the foreclosed unit.

11f. COMMENT: The 60 days provided at N.JA.C. 5:80-26.6(1)
within which a municipality or favored non-municipal entity may
purchase a restricted unit following notice of foreclosure is insufficient
time within which to do so. {17)

RESPONSE: The Agency acknowledges the commenter's concemn;
however, it is, upon adoption, deleting the language proposed at N.J.A.C.
5:80-26.6(1), providing thai foreclosure extinguishes deed-restricted
affordability controls on the foreclosed unit.

112. COMMENT: The commenter states that since a sale to a
mumnicipality as confemplated at N, J.A.C, 5:80-26.6(1) will not occur
before the foreclosure, all liens will not be extinguished, thereby
increasing the cost of purchase to the municipality, which “will need to
evict the current affordable homeowner.” (17)

RESPONSE: N.J.A.C. 5:80-26.6(1) does not require any specific
course of action. If the municipality purchases the home, it will be
between the municipality and thte homeowner to determine the best path
forward. The Agency notes that it is, upon adoption, deleting the language
proposed at N.J.A.C. 5:80-26.6(1), providing that foreclosure extinguishes
deed-restricted affordability controls on the forectosed unit.

113, COMMENT: The commenter expresses appreciation that the new
rufes do not preclude municipalities from passing their own ordinances
providing for affordability controls to survive foreclosure, but expresses
concern that this allowance would be difficult to implement in practice as
it would create confusion among banks, which are attuned to a uniform
Statewide policy, and at Sheriffs’ sales, where participants are “trained”
fo he aware of the continuance of affordability controls,

RESPONSE: The Agency acknowledges the commenter’s concern
regarding allowing municipalities to pass individuat ordinances providing
for affordability controls {o survive foreclosure. The Agency notes that it
is, upon adoption, deleting the language proposed at N.JA.C. 5:80-
26.6(1), providing that foreclosure extinguishes deed-restricted
affordability controls on the forectosed unit,

114. The commenier presents a scenario whereby “[bjuyers”
intentionalty let their units go to foreclosure and reap a windfall from
potential excess funds derived from the subsequent Sheriff's sale,
“leav[ing] the municipality with nothing.” (17)

RESPONSE: The Agency deems the deleterious effects of foreclosure
on a household's financial well-being to be a sufficient deterrent to the
scenario presented by the commenter. The Agency notes that it is, upon
adoption, deleting the language proposed at N.ELA.C. 5:80-26.6(1),
providing that foreclosure extinguishes deed-restricted affordability
controfs on the foreclosed unit, which should address the concem
expressed by the commenter.

115. COMMENT: If the provision at N.JA.C. 5:80-26.6(1) for
foreclosure fo extinguish affordability controls is adopted, it should be
limited to “primary mortgages.” As written, the extinguishment would be
applicable to any foreclosure, including for tax liens and unpaid HOA
fees. (1T)

RESPONSE: The Agency agrees with the commenter that foreclosures
based on secondary indebtedness, such as delinquent property taxes and
association fees, should not extinguish affordability controls. The Agency
notes that it is, upon adoption, deleting the language proposed at N.JJ.A.C,
5:80-26.6(1), providing that foreclosure extingunishes deed-restricted
affordability controls on the foreclosed unit, which should address the
concem expressed by the commenter,

116. COMMENT: The commenter references N.JA.C. 5:80-26.7(c),
the first two sentences of which provide as follows “The maximum resale
price for a restricted ownership unit, if the resale oceurs prior to the one-
year anniversary of the date on which title to the unit was first transferred
to a certified household, is the initial purchase price. If the resale occurs
on or after such anniversary date, the maximum resale price is the original
purchase price increased to reflect the cumulative annual percentage
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increases to the regional median income, effective as of the same date as
the regional median income calculated pursuant to N.JAC. 5:80-263.
The commenter observes that the resale price for a restricted ownership
unit is caloulated based on the price paid for the unit by the current owner,
not the original price paid when the unit was first deed-restricted (that is,
the “initial purchase price™). (17)

RESPONSE: The Agency appreciates the commenter’s observation
and is making the appropriate correction at N.J.A.C. 5:80-26.7(c) upon
adoption, to change “original purchase price” to “most recent non-exempt
purchase price.”

117, COMMENT: N.J.A.C. 5:80-26.7(c) provides that an “increase for
capital improvements may not result in the final maximum resale price
exceeding whatever initial purchase price the unit would have if it were
being offered for purchase for the first time, calculated pursvant o
[N.LA.C 5:80-26.7(1)].” The commenter asserts that a worksheet is
needed to assist with the calculation of the initial purchase price if the unit
were offered for purchase for the first time, claiming that that calculation
can onfy be done using the initial pricing calculator, “which will generate
many error messages, which should not be encouraged,” (17)

RESPONSE: The Agency acknowledges the inherent difficulty in
making the calculation, especially given that affordable homeovwnership
units are, as are all homes, susceptible to falling into disrepair. In order to
price the unit as new, administrative agents would enter the information
used to set initiat prices into the calcuiator, The Agency does not believe
a separate worksheet is needed.

118. COMMENT: The commenter asserts that additional “[d]etails”
should be added, presumably to the rule regarding the maximum resale
price of an affordable homeownership unit at N.JA.C. 5:80-26.7(c),
incinding that the affordability average must be the same and that the
affordability percentage must be verified by the deed restriction, and, if
nof available, the increase is not allowed. (17)

RESPONSE: The Agency does not agree that additional details are
needed; the rule, as adopied, provides adequate direction.

119. COMMENT: The commenter expresses concern that the approval
“and calculation” of capital improvements, as provided at N.J.A.C. 5:80-
26.7(c), will be subjective, “resulting in unequal treatment and
confusion.” The commenter presented a potential situation based on
possible future events that may make it difficult for an administrative
agent to provide appropriate counsel. (17)

RESPONSE: The Agency believes the capital improvement provision
of the rule is sound. The commenter's hypothetical, conditional, future
scenario does not warrant any change to the rule as proposed.

120, COMMENT: The commenter foresees that administrative agents
will find it more difficult and expensive to municipalities and/or
homeowners, to advise affordable unit homeowners as to the maximum
resale price of their homes pursuant to the “formula” propesed at N.J.A.C.
5:80-26.7(c). (17)

RESPONSE: The Agency believes the process set forth at NJAC.
5:80-26,7(c) for the determination of maximum resale price is
straightforward and not unduly burdensome to administrative agents, in
whose abilities and dedication the Agency reposes great confidence,

121. COMMENT: The commenter advocates removing the provision
at NJLA.C, 5:80-26.7(d) that altows an administrative agent to approve a
resate price less than the last recorded purchase price where such lower
price is warranted by factors, such as home disrepair or housing market
dectine, asserfing that the situation would arise from market conditions
not under the direction or approval of the administrative agent. As wriften,
it appears the administrative agent “can mandate a lower price[]” (17)

RESPONSE: The Agency disagrees with the commenter. The rufe does
not suggest that the administrative agent is determining or “mandatfing]”
the price, but rather that they will allow a sale for a lower price where
market conditions warrant a sales price lower than the maximum resale
price. The Agency included this language in response to input to the effect
that affordable homeowners often erroncously assume that the maximum
restricted sales price is the price they will receive,

122. COMMENT: The commenter objects to proposed amendments at
NJA.C. 5:80-26.7(e) mandating that, where affordability controls are
extended by the municipality or by agreement between the municipality
and the affordable unit homeowner on units in a condominium or HOA
subject to a municipal ordinance adopted before December 20, 2004, the
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existing fee structure be maintained. The commenter chserves that the
original condominivm or HOA documents may require the fee structure
to be changed and there may be compelling reasons to do so. (17)

RESPONSE: The Agency is not adopting the proposed amendments at
N.J.A.C. 5:80-26.7(¢) that would have provided that condominium and
HOA fees be based on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable. The Agency points out that high condominium/HOA
fees do significantly impact affordable unit residents; if issues with such
fees continue, the Agency will consider future changes 1o the UHAC rules
or request changes to the Planned Real Estate Development {(PRED) rules.

123, COMMENT: The commenter objects o the proposed amendment
at N.J.A.C. 5:80-26.7(e) that would prohibit, where affordability controls
are extended by the municipality or by agreement between the
municipality and the affordable unit homeowner on units in a
condominium or HOA subject to a municipal ordinance adopted before
December 20, 2004, any increase to condominium, HOA, or amenity fees
that would cause an affordable unit to cease to be affordable to the unit
owner, The applicable association must be able to set ifs budget based on
the amount needed to run the community; a cap on fees to affordable unit
owners would result in a prohibited inequality between fees charged to
those homeowners and the greater fees charged to market-rate unit
owners. (17)

RESPONSE: The Agency is not adopting the proposed amendments at
NJA.C. 5:80-26.Ne) that would have provided that condominium and
HOA fees be based on the common interest percentage of homeowners
and would have prohibited increases in fees that would make a unit no
longer affordable. The Agency poinis out that high condominium/HOA
fees do significantly impact affordable wnit residents; if issues with such
fees continue, the Agency will consider future changes to the UHAC rules
or request changes to the Planned Real Estate Development (PRED) mules.

124, COMMENT; Municipatities should be encouraged to establish
affordability assistance programs to aid affordable homeowners in
meeting unanticipated housing expenses. (17)

RESPONSE: The commenter's request does not pertain to any
provision of the rules subject to this rulemaking.

125. COMMENT: The commenter requests “the formula” for
recalculating the maximum sale price based on a change in the number of
bathrooms, as provided for at proposed N.JLA.C. 5:80-26.10(a} or,
aiternatively, delete the provision, (17)

RESPONSE: The Agency declines to provide a “formula” for the
recalculation or to delete the provision referenced by the commenter. The
Agency presented only syntactical changes at N.J.A.C, 5:80-26.10(a) to
the rule provision as it has been in effect for the past 20 years and expects
administrative agents to continue the process that has been used during
that time. The Agency observes that real estate valuation is an art, not a
science, and that not every event that would likely cause a change in value
can always be finely honed or reduced to a mathematical formula; as
trained and certified professionals, administrative agents are expected and
trusted to use their best efforis, including resort to any avaitable resources,
to arrive ai reasonable resulis.

126. COMMENT: Referencing N.J.A.C. 5:80-26,10(c}, the commenter
suggests that a worksheet be provided to administrative agents o assist
with the wniform application of the rules and the calculation of 10-year,
straight-tine depreciation. (17)

RESPONSE: The Agency does not believe an unspecified worksheet
is needed to either explain the “uniform application of the rules” concept
or caleulation of the common I0-year, straighi-line depreciation
convention (for which there are numerous, readily available sources to
explicate).

127. COMMENT: The commmenter requests “[m]ore guidance” on the
distinction between “cosmetic” and “non-cosmetic” improvements or
replacements, (17)

RESPONSE: The Agency will not attempt to detail every element that
factors into the difference between cosmetic and non-cosmetic upgrades.
In general, and pursuant to the vernacular meanings of the terms, updates
that change or improve only the look or style, without added benefit to the
safety, efficiency, or long-term utility of the home, are in the former
category, while those that make the unit structurally safer, more energy-
efficient, or increase the lifespan of the home are in the latter.
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128. COMMENT: The commenter suggests adding, at N.J.A.C. 5:80-
26.12(c)2, that a tenant can only be asked to certify their income anmually
and that the certification must be completed by the adminisirative agent.
(17

RESPONSE: By way of clarification, the Agency notes that N.J.A.C.
5:80-26.12(c)2 applies when affordability controls on specific units end
afler a development has been released from the deed-restricted
affordability period. This means that, following the end of the deed-
restricted affordability period, an owner would have to request that
administrative agents recertify the affordable tenants. Gtherwise, the units
remain affordable until the affordable household moves out of the unit.
The Agency deems the commenter’s suggested addition to be
unnecessary, as the rules are consistent with the existing approach.

126, COMMENT: The commenter states that a form of the certification
required of the preparer of the deed restriction at NJ.A.C. 5:80-
26.12(d)5i4i is needed. (17)

RESPONSE: The Agency does not agree that a form certification is
needed. The rule concisely provides the content of the required
certification.

130. COMMENT: N.JLA.C. 5:80-26 Appendix E is not applicable to
inclusionary units, (17)

RESPONSE: N.JL.A.C. 5:80-26 Appendix E may be used for
inclusionary units, where appropriate.

131. COMMENT: “Every reference to deed restriction should indicate
if it is the full or preliminary deed restriction.” This will avoid confusion,
(17)

RESPONSE: The Agency does not agree that the suggested additions
are necessary throughout the UHAC rules to avoid confusion. Such deed
restrictions are typically recorded chronologically. Accordingly, it should
be readily apparent which is which.

132. COMMENT: The commenter recommends including a signature
line for the administrative agent at N.J.A.C, 5:80-26 Appendix P-2. (17}

RESPONSE: The Agency declines the commenter’s recommendation,
The addition of a signature line for the administrative agent would be
unnecessary for the purpese of ensuring that the documents are valid and
properly recorded.

133, COMMENT: At N.J.A.C. 5:80-26.12(¢), if there are separate fuil
deed restrictions for phases, the deed restriction for each phase should
reference N.JA.C. 5:80-26 Appendix P-2 aund indicate to which it is
applicable. {17}

RESPONSE: The commenter’s suggestion is well-taken. However, the
Agency does not believe that a change in the rules is warranted to clarify
this point.

134, COMMENT: The form deed restrictions (apparently referring to
those at N.JLA.C. 5:80-26 Appendices) should include the date of issuance
of the CO for each unit. (17)

RESPONSE: It is anticipated thal in some cases, certain documents
may be recorded prior to the issuance of the CO, Further, the date of the
CO is readily available as a matter of public record.

135. COMMENT: The commenter recommends adding “if available™
to the email requirement as a means of notification at N.LA.C. 5:80-
26,12(h)4 and (1}, (17)

RESPONSE: The Agency does not believe adding the phrase “if
available” 1o the email notification requirement is necessary and may
create confusion in that it may be read as an optional, rather than a
required, means of notification.

136. COMMENT: At NJ.A.C. 5:80-26.12(i), tenants should be given
at least one year’s notice, rather than the maximum 180-day notice
provided for in the rule, of any intent by the owner of a restricted rental
unit to extinguish affordability controls in order to allow tenants adequate
time to prepare for a possible substantial rental increase, (17)

RESPONSE: The commenter’s assertion that rents will increase fo
market-rate pricing for affordable unit tenants after the end of the deed-
restricted control period or even after the extinguishment of controls
appears to be a misunderstanding. Units remain affordable until the
household vacates them. The Agency believes the maximum 180-day
notice requirement is adequate.

137. COMMENT: At N.LA.C. 5:80-26.12(i), notification fo only one,
not both, of the administrative agent and municipal housing liaison should
be required.
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RESPONSE: The Agency disagrees with the commenler, The
municipality has an interest in knowing if units are being released from
controls and should be directly notified.

138. COMMENT: The commenter asks for clarification as (o whether,
at N.LA.C, 5:80-26.12(f), an owner of a restricted rental unit can provide
notice to extinguish affordability controls after the end of the control
period. (17)

RESPONSE: The owner of a development with affordabie rentat units
may notify the municipality of its infent to extinguish affordability
controls at the end of the deed-restricted control period. With that said,
the municipality possesses the authority to reject the owner's intent fo
extinguish controls and, instead, may extend the affordability controls by
issuing a new deed restriction pursuant to N.J.A.C. 5:80-26.12(h).

139. COMMENT: Referencing the maximum $30.00 per month pet fee
at N.JA.C. 5:80-26.13(¢)1, the commenter asks for clarification as to
whether landlords must allow pets for affordable-unit tenants if they do so
for market-rate tenants, even though they may be precluded from charging
affordable unit terants the full pet fee. (17)

RESPONSE: Pets, where atiowed, must be allowed for both market-
rate and affordable tenants, as the UHAC rules clearly establish that both
classes of tenants are to have the same access to the benefits of living in a
community, which includes pet ownership.

140, COMMENT: Language should be added at N.JA.C. 5:80-
26.13(c)1 to pemnit the pet fee to be increased annually at the same rate
as the permitted annual rent increase, (17)

RESPONSE: The Agency declines to add additional langnage to the
rule. The pet fee should remain fixed once the lease is signed.

1. COMMENT: The commenter recommends that the provision at
N.J.A.C. 5:80-26.13(e) requiring that affordable tenanis be provided, at
the time of lease-up, the utility chart that was used to determine the utility
allowance, contending that that chart will be out-of-date and will cause
confusion o tenants. (17)

RESPONSE: The Agency declines the recommendation to eliminate
the utility chart requirement. Utility charts have historically been provided
at lease-up and are important in explaining to tenants what they are being
charged for; it is the concept, rather than the precise amount, that is
paramount {0 educating tenants, If amounts change from those provided
in the chart, tenants may coniact their administrative agents to get a sense
of how the allowances have changed.

142, COMMENT: NJ.A.C. 5:80-26.13(e)3 provides one of three
standards to which an allowance for utilities must be consistent, which is
applicable for units that receive ENERGY STAR certification. The
commenter contends that units without ENERGY STAR certification may
have other energy saving features and should, therefore, also have “th[e]
ability to submit an energy consumption model.” (17}

RESPONSE: ENERGY 3TAR certification provides a uniform
standard. Without a uniform standard, administrative agents would have
to make decisions about which “other energy saving features,” either on
their own or in combination, would make a development eligible for an
alternative energy consumption model. Making such determinations is
beyond the scope of adminisirative agent responsibitities, and there is no
way to ensure that these determinations will be made in a consistent
manner. The Agency may consider providing additional certifications if
they have proven to be effective.

143. COMMENT: With reference to N.JA.C. 5:80-26.13(¢)3, the
conmenter states that “{ajdministrative agents are not energy experts and
cannot approve an energy consumption model.” The commenter suggests
alternate language to reflect the limited role of administrative agents, (17}

RESPONSE: The commenter appears to be misreading N.JLA.C. 5:80-
26.13(e)3. Pursuant to the rule, administrative agents are rot responsible
for approving energy consumption models. Rather, developers must
provide proof to the administrative agents of calculation of the utility
allowance according to an energy consumption model prepared by an
energy consullant registered with the New Jersey Board of Public
Utilities. Administrative agents would only be approving the allowance
upon receiving proof of certification and proof that the consulfant has an
active registration; they would not themselves be doing the technical work
involved in approving consumption models. The Agency is satisfied that
the text of the rule, as proposed, is accurate in stating the role of
administrative agents.
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144. COMMENT: With regard to the affirmative marketing provisions
of the UHAC rules, the commenter suggests that the affirmative marketing
plan requirement set forth at N.JLA.C. 5:80-26.16{d}12 be changed from
“[a] description of the random selection process that will be used to select
occupants ... and the expected date of the random selection” to “{a}
description of the random selection process that will be used to select
occupants ... and the deadline to apply to be included in the random
selection.” (17)

RESPONSE:; The Agency does not believe that a change to the
language at paragraph (d)12 is warranted. The expected date of the
selection is critical to applicants and the establishment of deadlines to
apply is inherent in the rule as proposed.

i45. COMMENT: The commenter offers a “fgleneral comment™ that
all references {o an affirmative marketing plan should delineate whether
the plan being referenced is the municipal affimoative marketing plan or
the development’s affirmative marketing plan, as both are named the
same. (17)

RESPONSE: The Agency acknowledges the ambiguity and is
clarifying the language at N.JAC. 5:80-26.16 upon adopiion to
distinguish between the affimative marketing plan and the affirmative
marketing process. The former is the municipally adopted plan of
strategies from which the administrative agent will choose. The
affirmative marketing process or program is the actual undertaking of
affirmative marketing activities, which should be reported to the
municipality any time an affinmative marketing process takes place.

146. COMMENT: At N.J.A.C. 5:80-26.16(i), the commenter suggests
adding the phrase “or take applications over the phone” to augment the
means by which applications for affordable housing may be submitted, in
otder to prevent the receipt of illegible applications. (17)

RESPONSE: The Agency declines the supgested change. In the
inferest of accurate recordkeeping and to ensure the validity of
information received, the Agency requires that applications be filled out
by the applicant or the applicant’s authorized representative either online,
by mail, or in-person.

i47. COMMENT: At NJA.C. 35:80-26.16(e)4, the commenter
suggests defining “housing searchi website” to include any online site
where an applicant may look for housing, such as adminisirative agent
websites. {17)

RESPONSE: The Agency declines to add the suggested definition, as
the commentsr’s concern does not require a change to the rules. As long
as a website is principally used to advertise housing, it is a housing search
website,

148. COMMENT: The commenter suggests that the New Jersey
Housing Resource Center “be redesigned to have the functionality of a
market-rate housing search site AND also notify applicants when & new
listing is added to an arca that they are interested in.” (17)

RESPONSE: The commenter does not pertain to any provision of the
mles subject to this miemaking.

149. COMMENT: The commenter states that the phrase “referred to
and accepted” is “too broad” as used in the introductory clause of the
following sentence at N.JLA C. 5:80-26.17(b): “If the household has been
referred to and accepted the restricted ownership unit under construction,
the certification is valid until such time as the unit is ready for occupancy
and a valid contract for sale of the unit is executed, or until such time as
the household withdraws its acceptance of the restricted wnit and no
occupancy has occurred.” They assert that the phrase could be construed
by private developers in a manner not intended by the Agency. Ifthe inient
is fo accommodate sweat equity programs, the commenter reconumnends
inserting the specific phrase “sweat equity” between “restricted” and
“ownership unit” in the sentence to clarify that infent. {17)

RESPONSE: The Agency declines to make the suggested addition. The
text, as written, adequately addeesses the various programs that create
housing for low- and moderate-income households. To restrict the impact
of a ile to one specific program contradicis the pirpose of promulgating
uniform controls,

150. COMMENT: The commenter opposes the amendment at N.JAC.
5:80-26.17(b)1 that updated the means by which an administrative agent
is to determine household income to be in accordance with the procedure
for calculating annual income prescribed at 24 CFR 5.609, as it was in
effect on December 20, 2024, and as described in Chapter 5 of HUD
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Handbook 4350.3. The commenter claims the change “has created
significant challenges{,]” including: (1) providing “[o]utdated
[gluidance,” (2) “eliminat{ing] access to the most curent HUD trainings
and policies,” and (3) creating “[rlegulatory {clonflict” by “[locking
UHAC to a static 2024 wversion [of income calculation, thercbyl
prevent[ing] alignment with ... [Flederal changes and creatfing}
compliance difficulties.” The commenter, therefore, recommends
reversion to the 2004 UHAC income certification methodology, as it “is
well-understood, supported by existing training resources, and avoids the
complications of freezing {the State’s] process to a static [Flederal
regulation that is actively being overhauled.” (17)

RESPONSE: The Agency declines to revert back to the 2004 UHAC
provisions for the procedure to determine household income. The current
version, as set forth and amended at N.J.A.C, 5:30-26.17(b}1, is decmed
to be straightforward, comprehensible, and aligned with HUD
methodology.

151. COMMENT: The commenter takes issuc with the provision at
NJA.C. 5:80-26.17() mandating that an administrative agent accept
household income determinations made within the previous 180 days by
another qualified administrative agent. The commenter asserts that if the
intent of the provision is to prevent applicants from having to
simultanecusly submit multiple applications to multiple administrative
agents, a preferable solution would be to prohibit administrative agenis
“from requiring full applications with supporiing documents and income
certification to join a waiting list and be included in a random selection.”
(7

RESPONSE: The commenter has likely misunderstood the rationale
underlying the referenced rule text, which is to relieve applicants from
having to provide multiple income cerifications for different units or
projects in possibly diverse locales to different administrative agents. The
Agency rejects the commenter’s apparent position that an applicant does
not have to qualify as income-eligibie until afier being placed on a waiting
list and/or included in a random selection; rather, it is more efficient to
qualify applicants before those events occur and the rule, as written,
facilitates that process for both applicants and adminisirative agents,

152, COMMENT: The commenter recommends that, “[iln order to
prevent [a)dministrative [a]gents from misinterprefing this rule,” the
provision at N.J.A.C. 5:30-26.17(g), requiring an administrative agent to
accept self-certification from any member of an applicant houschold who
claims to be a victim of domestic violence should either be moved “fo the
asset limit section” or changes should be made to the text. (17)

RESPONSE: The Agency believes the text at NJAC. 5:80-26.17(g),
as written, is easily understandable and not susceptible to
misinterpretation by administrative agents or other readers. The
comumenter’s alternative suggesied revisions are not deemed to be
warranted.

153. COMMENT: The commenter snggests that a provision be added
fo the UHAC rules mandating that there be an agreement between the
municipality and developer where there is to be a veterans’ preference as
contemplated at NLLA.C, 5:80-26,17(1)21. (17)

RESPONSE: The Agency declines to add the provision suggested by
the commenter to the rules, as it is deemed to be unnecessary. N.JA.C
5:80-26.17(k)2i references N.J.S.A. 52:27D-311.j, which requires the
agreement the commenter is concerned with,

154. COMMENT: Referencing N.J.A.C. 5:80-26.17(1), which provides
that “[d]evelopers and properfy managers may not require or solicit a
parent, guardian, or any other third-parly person or entity to act as a
guaranter for a unit that has been offered to an eligible household,” the
commeater proclaims that affordable applicants should be treated the
same as market-rate applicants; if the latter are afforded the option of a
guarantor, 50 should the former. (17}

RESPONSE: N.J.A.C. 5:80-26.17(1) does not prohibit affordable
tenants from having guarantors; it merely prohibits the requirement or
solicitation of a guarantor for affordable unit applicants and tenants. The
Agency, therefore, declines the commenter’s suggestion.

155. COMMENT: The commenter suggests eliminating the
requirements at NJA.C. 5:80-26.19(e)2iv and vii that administrative
agents be provided with, respectively, “[a] list of project principals or
partners, together with a list of all other affordable projects in which they
have been involved over the previous five years,” and “[a] list of all public

NEW JERSEY REGISTER, MONDAY, DECEMBER 15, 2025



ADOPTIONS

funding sources and copies of grant or loan agreements for those
sources[.]” The commenter opines that administrative agents “will not
review it.” (17}

RESPONSE: The Agency assumes that administrative agents will do
what is required of them to best perform their duties, which may include
review of the referenced documents, and, therefore, declines to eliminate
the requirement.

156, COMMENT:; Referencing N.JA.C, 5:80-26.21 and 26.22, the
commenter observes that “it would be easier to follow these sections if
they were included [sic] the control period section on ownership units.”
amn

RESPONSE: The Agency view it as important to address explicitly the
95/5-restricted units and determined that the cited locations are optimal.
The previous rules did not integrate the 95/5-restricted unit rules with the
other ownership rules, so this strucfure was maintained for consistency.

157. COMMENT: The commenter argues against the equity share
provisions of the UHAC rules, proclaiming that affordable unit
homeowners pay fower taxes and reduced mortgage costs, in addition to
benefitting from increases to the maximum resale price. They suggest
these provisions could “open the door” to a class action lawsuit from
municipalities for lost tax revenue. (18)

RESPONSE: The Agency appreciates the commenter’s input and
perspective. The Agency, however, views the equity share provision as
being mutually beneficial to both the host municipality and the
homeowner, Pursuant fo the prior rules, the municipality would only be
able to recapture the “recapture amount,” defined as the difference
between the maximum restricted sale price at the time of purchase of the
unit and the unrestricted market value at such time. The equity share
provision actually increases the amouat of sale proceeds to be recaptured
by the municipality. On the other hand, municipalities were, and still are,
able to extend affordability controls even if the deed-restricted control
period has expired. The adopted new rules only require that a percentage
of appreciation in wnit value be provided to homeowners in exchange for
the extension of controls. The equity share formula, thus, improves the
division of proceeds from the sale of restricted ownership units to market-
rate buyers for both municipalities and homeowners.

158. COMMENT: The commenter does not understand the rationale
for releasing affordability controls upon foreclosure of a unit, as proposed
at N.LA.C. 5:80-26.6(1), asserting that foreclosing lenders should instead
“be working with the municipality to market the foreclosed property.” The
commenter asseris that administrative agents usually have a pool of
affordable applicanis to whom the unit could be resold. (18)

RESPONSE: Upon adoption, the Agency is deleting the language
proposed at NLJ.A.C, 5:80-26.6(1), providing that foreclosure extinguishes
deed-restricted affordability controls on the foreclosed unit.

159, COMMENT:; The commenters advocate for the right of
municipalities to unilaterally extend affordability controls beyond
existing periods of control, expressing their concern that “the 2004 [sic;
2024] Rules and Proposed Amendments are inconsistent with respect to
the municipal right to exercise the option to extend controls, or at [east do
not reflect it with sufficient clarity.” They propose, and provide in their
comment, a substantial rewrite of N.J.A.C. 5:80-26.6(li)l through 26.6(k)2
in furtherance of their position that “{elach municipalities’ [sic] rights to
extend the affordability controls on the existing restricted ownership units
within & municipality must be restored and strengthened[.]” They contend
that changes are needed to ensure that the stock of affordable housing is
preserved, citing the context of Mount Lawurel I, which took place in the
midst of a housing shortage and Federal spending cuts. They also cite
COAH’s reference to housing as a “precious resource” and COAH’s
assertion that municipalitics have the right to determine the most
appropriate means of promoting an adequate supply of housing. The
commenters conclude that “[t)he continued preservation of the [Sltate’s
existing affordable housing stock through the extension of affordability
conlrols is the one true and predic{t]able mechanism upon whick
municipalities may rely to ensore [the retention off actual affordable
housing enits{.]” {19 and 30)

RESPONSE: The Agency appreciates the commenters’ input and
passionate advocacy and views the adopted UHAC rules as being
consistent with the concept of housing as a “precious resource.” The
adopted rules affirn municipalities’ right to extend affordability controls
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and ensure that those units receive reinvestment, so that they are usable
for another generation of affordable households. The adopted rules
confirm that such units arc not only affordable, but that they are also
adequate in terms of size and safety and are administered according to
new and existing legislation.

160. COMMENT: The “limited authority” of an administrative agent
pursuant to N.JA.C. 5:80-26.6(k)3 “does not provide an adequate or
consistent mechanism for determining fair market value. The [rule] tacks
procedural safeguards, does not establish uniform valuation standards,
and improperly delegates valuation disputes to non-judicial actors without
expertise in real property valuation or independence.” The commenters
posit that valuation disputes regarding equity share, recapture, or exit sale
amounts should be vested in the tax courts or county boards of taxation,
(19 and 30)

RESPONSE: The Agency does not agree with the commenters’
assertions. Administrative agents need not make valuation determinations
on their own; they may, among other options and resources, request an
appraisal or consult the equalized assessed property vatue in making such
determinations. The Agency believes administrative agents, aided by
outside resources when necessary, are eminently capable of making
valuation determinations. Further, the enabling statutes do not authorize
the Agency to confer jurisdiction upon either the tax courts or the county
boards of taxation.

161. COMMENT: Proposed N.JLA.C. 5:80-26.6(1) would allow
foreclosure judgments to extinguish affordability controls. This is
imiproper, inconsistent with the Fair Housing Act (FHA) and the Mouns
Lawrel doctrine, and serves to benefit foreclosing entities at the expense
of municipalities and to the detriment of low- and moderate-income
houscholds. Foreclosures, including especially those by HOAs, are
already a problem and are causing the early extinguishment of some
municipalities’ “hard-won” affordability controls. (19 and 30)

RESPONSE: Upon adoption, the Agency is deleting the language
proposed at N.J.A.C. 5:80-26.6(1), providing that foreclosure extinguishes
deed-restricted affordability controls on the foreclosed unit.

162, COMMENT: The language at N.LA.C, 5:80-26.6(m) is
confusing. It provides that afl extensions of affordability controls must
comply with N.J.A.C. 5:30-26.6 to receive credit pursuant to the FHA,
This language might apply to all units with extended control periods
commencing prior to December 20, 2024, which extensions cannot be
held to compliance with the yet-to-be adopted rules; to hold otherwise
would result in the potential mullification of all extensions that were not
part of an approved Third Round plan. (19 and 39)

RESPONSE: The Agency recognizes that existing deed restrictions are
binding and that extensions authorized prior to the effective date of the
adopted UHAC rules were executed within a different regulatory
framework. The rules are intended to, and should, except where stated
otherwise, be applied prospectively, as many units are subject to legally
binding agreements that are not superseded by the adopted UHAC mles,
therefore, the compliance date at subsection (m) will be updated from
December 20, 2024, to the effective date of this rulemaking.

163. COMMENT: Existing N.LA.C, 5:80-26.12(f) and proposed
N.LA.C. 5:80-26.12(h) are inconsistent with, and coniradict, the FHA,
N.JLS.A, 52:27D-311.%(7), Ad, and N.JS.A. 52:27D-321.1 N.JA.C. 5:80-
26.12{h)6 imposes, as a condition for the extension of affordability
controls on restricted rental units that, if permitted by the retevant statute,
the municipality grant or extend an agreement for the payment in lieu of
taxes (PILOT agreement) pursuant to the New Jersey Long Term Tax
Exempltion Law, N.LS.A. 40A:20-1 ¢t seq., or the Agency tax exemption
provision at N.J.S.A, 55:14K-37.b, The commenters assert that nothing in
Ad requires municipalities to do this in order to exiend affordability
controis. {19 and 30)

RESPONSE: The UHAC rules, including those provisions referenced
by the commenters, do not contradict the FHA. A4 amended section 11 at
P.L. 1985, ¢. 222 (N.J.S.A. 52:27D-311.k), to provide as follows: “This
subsection shall not be construed to limit the abitity of a municipality to
receive a unit of credit for a low- or moderate-income housing unit that is
subject to affordability controls that are scheduled to expire, but are
extended pursuant to section 21 of P.L, 1985, ¢.222 (C,52:27D-321), to the
extent that this affordability control extension would othenwise generate
this credit.” A4 also amended section 21 at P.L. 1985, ¢. 222 (N.L.S.A,
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§2:27D-321.1), to provide as follows: “The Agency, in consultation with
the department, shall establish requirements and controls to ensure the
maintenance of housing assisted under P.1.. 1985, ¢.222 (C.52:27D-301 et
al.) as affordable to low- and moderate-income households for a period of
not less than 40 years for newly created rental units{.}” The Agency views
the maintenance of affordable housing as requiring not only the issuance
of new deed restrictions on affordable vnits, but also investment to ensure
that the units remain safe and habitable. In addition, the FHA requires that
funds be centributed for bonus credits, which requirement is mirrored in
the rules governing the extensicn of affordability controls on rental units.

164. COMMENT: N.JA.C. 5:80-26.12(f)4 of the specially adopted
rules  requires specified minimum  financial contributions by
municipalities in order to extend affordability control periods for
restricted rental units. This requirement is not authonized by the FHA,
NJS.A. 52:27D-311k(7), and A4, rather, such minimum financial
coniributions are authorized by the FHA and A4 only to securc bonus
credits. The commenters note that this requirement appears to have been
eliminated by adopted N.J.A.C. 5:80-26.12(h)7. {19 and 30)

RESPONSE: The Agency confirms that the minimum financial
coniribution requirements set forth at NJA.C. 5:80-26.12(h)7 arc
applicable only when a municipality is seeking bonus credits.

165, COMMENT: Establishment of the minimum financial
contribution requirements by municipalities at N.JLA.C. 5:80-26.12(k)7
fails to take into account that landlords of inclusionary rental
developmenis are atready being subsidized by density bonuses granted by
the host municipalities. As a result, landlords receive increased rents from
the more denscly concenirated market-rate tenants. This consideration
should be factored into N.J.A.C. 5:80-26.12(h)7 by excluding from its
provisions inclusionary rental projects meeting certain proposed standards
relating to receipt of a density bonus. (£9 and 30)

RESPONSE: The Agency declines to make a modification at N.LA.C,
5:80-26.12(h)7, as proposed. The referenced incentives are premised
around the original affordability period and after decades of utilization,
residential buildings are often in need of reinvestment. If the properties
are rent restricted, then the costs for continued use as affordable ofien
cannot be covered by those rents. Municipalities that contribute to the
continued operation of their existing properties as affordable benefit from
avoiding the loss of affordable vnits af a rate substantially lower than the
cost to builtd new replacement affordable units. The Agency is satisfied
that the minimum-financial-contribution requirentent, as writien,
substantially coniributes to the preservation of low- and moderate-income
rental housing units in the State,

166. COMMENT: The commenters suggest language to be added at
N.JAC. 5:80-26, Appendices A, B, C, D-3, and E, to state that the
municipality reserves the right to extend the control period for af feast 30
years, which right is to be exercised no earlier than 180 days prior to the
expiration date of the existing control period. (19 and 30)

RESPONSE: The suggested language is included in the mles as
adopted. The Agency does not believe that additional language at the
appendices is required.

167. COMMENT: The commentor suggests eliminating the
reguirement that municipalities send notices to homeowners by certified
mail (for example, at NJLA.C. 5:80-26,6(h)4 and 5 and 26.12(h)3),
arguing that certified mail is inefficient, as most residents are not home
during delivery hours and mail requiting a signature often goes
undelivered, defeating the purpose of notification. The commentor
proposes allowing regular mail and email as acceptable altematives. (20)

RESPONSE: While a number of additions include the requirement {o
send notice through certified mail, this practice was in the rules prior to
any recent updates. Certified mail helps to protect all parties as it increases
the likelihcod that owners actually sce the notice and it prevents them
from claiming they were never notified,

163. COMMENT: Referencing prior versions of UHAC without
including the relevant text or citations creates confusion, as section
numbers have changed across versions. The Agency should add
hyperlinks or quote the prior regulatory language verbatim for clarity. {20)

RESPONSE: Rules no longer in effect can be found by conducting a
search on the website of the Office of Administrative Law (OAL) for prior
versions of the New Jersey Register, which are also available for direct
viewing at the sites indicated. The Agency does not view it as necessary
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or beneficial to include the text of all cited material in the rules
themselves, as this would greatly expand the content of the rules. The
ruies have been proposed and are being adopted in compliance with
statutory and APA rulemaking requirements,

169. COMMENT: Affordability controls should survive foreclosure to
prevent loss of affordable units. Retaining controls does not impede
financing and would better preserve affordable housing stock. If controls
must be extinguished, municipalities should be allowed to extend conirols
at the first post-foreclosure conveyance by exccuting a new deed
restriction for a total term of 60 years. (20)

RESPONSE: The Agency appreciates the commenter’s insight. Upon
adoption, the Agency is deleting the language proposed at N.J.A.C. 5:80-
26.6(1), providing that foreclosure extinguishes deed-restricted
affordability controls on the forecltosed unit,

170. COMMENT: Referencing N.J.A.C. 5:80-26.11, the commenter
requests confirmation that a Continuing Certificate of Occupancy (CCO)
is not required to extend unit controls. The commenter suggests that, if the
units don’t pass inspection and the municipality has to provide
rehabilitation finds, this amount be subtracted from the equity share.
Additionally, if a property has outstanding taxes and/or HOA fees, the
cost of paying off these balances should be subtracted from the equity
share. (20)

RESPONSE: Pursuant to N.J.A.C. 5:80-26.11, owners only have to
obtain a CCO if the administrative agent requests one. The previous
version of the rules required that the owner provides a CCO upon selling
the unit after the end of the control period. However, the Agency has made
this optional in the current version of the rules to introduce greater
flexibility and because of the additional time that it may add to the process.

171. COMMENT: The 60-day period for municipal action following a
natice of foreclosure provided for at N.J.A.C, 5:80-26.6(1) is insufficient
for a municipality to obtain approvals and funding to purchase a unit.
Instead, municipalities should be permitted to file a letter of intent within
60 days and complete the transaction thereafter. (20)

RESPONSE: The Agency understands that this timeframe is
insufficient to intervene on a foreclosure. Upon adoption, the Agency is
deleting the language proposed at N.J.A.C. 5:80-26.6(1), providing that
foreclosure extinguishes deed-restricted affordability controls on the
foreclosed unit.

172, COMMENT: The development requirements for supportive
housing and age-restricied housing should be separated, as supportive
housing poputations primarily require studio and one-bedroom units,
while age-restricted developments can utilize larger units. One hundred
percent supportive housing projects of more than 20 units should not be
required to have two-bedroom units. Research suggests that supportive
housing residents are increasingly successful in maintaining housing
stability when living in settings that are not shared, while age-restricted
housing units can successfully utilize two- and three-bedroom units. (20)

RESPONSE: The Agency rvecognizes that age-restricted and
suppoitive housing communities may have different needs. The Agency
has adjusted the language at NJA.C. 5:80-26.4(f), goveming the
bedroom distribution of supportive and age-restricted housing units, so
that supportive housing developments may structure their bedroom
distributions in accordance with the guidance provided by their
sponsoring programs. However, the Agency declines to remove the two-
bedroom-unit requirement. The requirement that five percent of
supportive and age-restricied housing units be created as two-bedroom
units only applies to developments with 20 or more units. Some
supportive and age-restricted households require additional medicat
equipment and/or live-in caretakers. The two-bedroom-unit requirement
guarantees that there are some (that is, one out of each 20) new affordable
housing opportunities available to these households, The Agency is
satisfied that the rules for adoption provide sufficient flexibility to
accommodate the needs of supportive housing populations of varying
needs.

173, COMMENT: Proposed N.J.A.C. 5:80-26.7(¢) requites that
condominium or HOA fees and special assessments for affordable units
be based on the common-interest percentage and prohibit any increase that
would cause an owner’s housing cosis fo exceed affordability limits.
Prohibiting increases above affordability thresholds would be impractical,
as association expenses rise with inflation and essential capital repairs
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must still be funded. The rule suggests that if an increase would exceed
the allowable housing cost, the affordable homeowner would not be
required fo pay the higher amount. This approach would leave essential
expenses unpaid. The cost of maintaining common elements is
comparable to necessary repairs within the owner’s unit, (20)

RESPONSE: The Agency appreciates the commenter’s feedback and,
upon adoption, is eliminating the proposed change at NJ.A.C. 5:80-
26.7(e). The Agency supports and encourages the expansion of affordable
ownership assistance programs by municipalities. The Agency points out
that high condominivn/HOA fees do significantiy impact affordable unit
residents; if issues with such fees continue, the Agency will consider
future changes to the UHAC rules.

174, COMMENT: Municipalities should be encouraged to establish
affordability-assistance programs to assist income-eligible homeowners
in meeting unanticipated housing expenses, such as appliance
replacements or HOA special assessments, (20}

RESPONSE: The comment does nol pertain to any provision of the
rules subject to this rulemaking.

175. COMMENT: The commenier requests confirmation that the
proposed amendment at N.JLA.C. 5:80-26.13(c)1 for a $30.00 per month
pet fee is per household, not per pet. Additional clarification is needed
regarding whether the different treatment of affordable and market-rate
renters in regard fo the pet fee means that market rate renters shoutd be
allowed to have pets, but affordable renters should not as they may not be
required to pay the full pet fee. (20)

RESPONSE: The $30.00 per month pet fee is per househoid. Both
market-rate and affordable tenants are equally entitled to have pets. The
difference in pet fees, should pets be permitted, is consistent with the
below-market rent charged to affordable tenamts. Affordable temants
would generally be less able to afford annual increases in pet fees, hence,
the stabilization thercof reflected in the rule.

176. COMMENT: Multiple provisions throughout the proposed rules
require advance notifications among municipalities, owners, and
administrative agents, Upon adoption, a blanket grace or buffer period
should be established for all time-sensitive provisions. This will allow ail
parties to develop programs and make the necessary preparations fo
implement the new changes. (20}

RESPONSE: The Apgency declines the commenfer’s request for
inctusion of a blanket “grace/buffer period” as unnecessary. The rules
provide flexibility in their implementation, where appropriate. For
example, the Agency offered a comprehensive definition for prior round
units so that projects ready to begin construction are not obstructed by the
new riles. In addition, the proposed rules provide a flexible timeline for
existing developments to implement the new rules on non-rental fees.

177. COMMENT: N.LA.C, 5:80-26,5(a) refers to “[p]rior round units
whose siting and creation are consistent with a prior round development
or zoning designation that received COAH or court approvat on or before
June 30, 2025[.]” The commentor requests clarification of the term “siting
and creation,” asserting that if units are not yet built, but were approved
on or before June 30, 2025, they do meet the definition of “created.” If
this is not true, further clarification is necessary. A common interpretation
of the term “created” is when the control period starts, which, in this case,
would not be correct. (20)

RESPONSE: N.J.A.C, 5:80-26.5({a) does not require that the units be
built, but rather that the approved project’s zoning and siting are
consistent with previously adopted (that is, Round Three) zoning. In other
words, units may be built according to earlier UHAC rules if they are
ready to be constructed. The revised rules are not intended to stop
developers from breaking ground on projects that are ready to be started.

178. COMMENT: N.J.A.C. 5:80-26.16(d) lists the required contents of
digital advertisements for affordable housing opporiunities. Feedback
from newspaper publishers indicated that the maximum size of digital
advertisements, particularly those appearing in app-based versions of
newspapers such as the Asbury Park Press, makes it impossible or
impractical to include all of the required items due fo limited screen space
on mobile devices, Digital advertisements have the advantage of altfowing
direct links to onling preliminary applications or webpages with more
detailed information. The required content for digital advertisements
should be reduced to include only the most esseniial information,
including; the project name and musicipality; range of prices or rents; uni¢
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sizes by number of bedrooms (but not square footage); type and number
of affordable nits; tolal number of affordable units (without income-tevel
breakdowns); a statement that units are income restricted with a link to
income limits; a link to online applications; expected lease-up or closing
dates; a description of the random selection process and the deadline to
apply; and application fees, if any. The following items may be removed
due to space limitations and redundancy with information availabie
online: the project address; square footage of units; accessibility features;
maximum income [imits; population preferences; information on how o
apply by phone or paper; the date of the random selection; business hours
for oblaining paper applications; contact phone numbers and email
addresses; and the name of the sales or rental agent. (20)

RESPONSE: The Agency does not believe that the word limits on
digital advertisements merit a change in the rules. Advertisements in a
digital newspaper ad that links to another webpage including all of the
required information will be sufficient to meet the requirements of the
section.

179. COMMENT: The adoption of the amendments proposed at
N.JA.C. 5:80-26.6, which require affiruative municipal action and a
payment to extend affordability controls, will result in the loss of
affordable housing units. The elimination of the municipal option to
maintain affordability by taking no action, combined with the introduction
of an equity payment as a condition of extension, will make it financially
infeasible for many municipalities to preserve units, particularly low-
income units, The Agency should retum to the language of the 2004
UHAQC, through which units remained affordable for at least 30 years and
uatil the municipality chose to release controls. If not, then the cost to
extend should be a known amount, not contingent on the length of
ownership, which varies. (21)

180. COMMENT: The amendments proposed at N.JA.C. 5:80-26.6
relating to the equity-share requirement are inconsistent with the purpose
of the Mount Laurel doctrine. The program is a housing initiative, not a
wealth-building program, and the law does not require a payment for the
extension of affordability controls. The equity-share provision should be
eliminated as the benefit of affordable homeownership lies in housing
stability and opportunity, not in capturing resale equity that would reduce
the number of affordable wnits. (21)

RESPONSE TC COMMENTS 179 AND 180: The Agency appreciates
the commenter’s perspective, However, the Agency views the equity
share arrangement as mutually beneficial for the municipality and the
homeowner. Pursuant o the earlier rules, the municipality would only be
able to recapture the “recapture amount,” defined as the difference
between the maximum restricted sale price at purchase and the
unrestricted market value at purchase. The equity-share provision actually
increases the amount of sale proceeds recaptured by the municipality. On
the other hand, municipalitics were, and still are, able to extend
affordability controls even if the deed-restricted contro! period expired.
The new rutes only require that a percentage of appreciation be provided
to owners in exchange for the extension of controls. The equity-share
formula improves the division of proceeds from the sale of restricted
ovmership units to market-rate buyers for both municipalities and owners.
The Agency also notes that homeownership units are designed to advance
dual purposes—oreation of long-term affordable housing and promoting
opporiunity, which includes equity building for homeowners—and, thus,
disagrees with the commenter’s premise.

181. COMMENT: The amendments proposed at N.J.A.C. 5:80-26.6(1),
which remove the provision allowing affordability controls to survive
foreclosure, are short-sighted and unnecessary, and driven by the
Agency's desire to issue FHA mortgages. Lenders have historically issued
mortgages on deed-restricted unifs and eliminating the foreclosure
protection will lead to the loss of affordable housing units. (21)

RESPONSE: The Agency disagrees with the statements made by the
commenter. While lenders have, indeed, acted as lenders on deed-
restricted units, they have not historicaily done so at a scale commensurate
with the market need nor are they guaranteed to continue doing so in a
different lending environment, Therefore, the purpose for this rulemaking,
as noted eisewhere, was to ensure that affordable unit homebuyers could
access the same lending products they would be most likely to utilize if
they were purchasing a non-deed-restricted unit, namely FHA mortgages,
from which they are currently barred. However, the Agency is, for now,
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acceding to the position favored by many affordable housing practitioners
and commenters and, upon adoption, is deleting the langrage proposed at
N.JLAC. 5:80-26.6(1), providing that foreclosure extinguishes deed-
restricted affordability controls on the foreclosed unit. The Agency will
continue to consider an optimal resolution of the foreclosure issue with its
Federal partners and other indusiry participants and, if such issues
continue, will consider future changes to the UHAC rules.

182, COMMENT: The amendments proposed at NJ.A.C. 5:80-
26.7(c), which permit the cost of capital improvements to affect the
maximum resale price of restricted ownership units, will cause a large
burden to administrative agents. This change will increase the workload
and costs of administrative agents and may cause municipalities to exceed
the administrative-fee cap. It will be incredibly difficult to amass “small
projects” all at once, and that burden witl fall on the administrative agent,
which will cause confusion and the potential for mistakes to be made. (21)

RESPONSE: The Agency appreciates the feedback, but does not agree
with the commenter. Administrative agents are trained and certified
professionals and the Agency has provided, and wilt continue to provide,
video tutorials to help administrative agents work with the new calculators
and calculations.

183. COMMENT: The commenter asserts that the change to align
income-qualification standards with those of HUD is problematic in the
current political environment, especially as it relates to immigration
status. (21)

RESPONSE: The rules, upon adoption, comply with Ad. The Agency
is unable to promulgate rutes that anticipate prospective changes in
Federal reguiations.

184, COMMENT: The overall amendments disregard decades of
administrative experience and exceed the statutory authority granied io
the Agency. The Agency is permitted to amend existing controls only if
the changes remain consistent with those previously in effect, including,
but not limited to, any requirements conceming bedroom distributions,
affordability averages, and affirmative marketing. While there are certain
areas of the rules that need to be improved upon, many of the proposed
changes are not warranted. {(21)

RESPONSE: The commenter asserts a legal position unrelated to any
particular provision in the rules. The rules, as adopted, are consistent with
the FHA, including A4, and intended to effectuate the intent of the
Legislature,

185. COMMENT: Proposed N.J.A.C. 5:80-26.6 improperly requires
municipalitics to pay an “equity share” to extend affordability controls,
which would disturb settled expectations established pursvant to prior
COAH and Agency miles and force municipalities to divert limited
Municipal Housing Trust Fund resources away from new affordable
housing production, Municipalities prepared and filed Fourth Round
housing elements and fair share plans by the June 30, 2025, statutory
deadline based on the “Emergency Regulations” [sic] then in effect, which
required fixed payments of $10,000 for 95/5 wnits and $20,000 for all
other ownership units, Replacing this flat-rate system with an open-ended
equity-share formula could dramaticatly increase costs and would unfairly
apply retroactively fo municipalities that relied on the prior mles, The
Agency’s own responses fo carlier proposed amendments to the UHAC
regulations emphasized the importance of honoring the “settled
expeciations” of municipalities that had planned and budgeted in reliance
on existing regulations. The same principle should apply here, as
municipalities acted in good faith based on the Emergency Rules [sic] then
in effect and should not be penalized by the adoption of a new formula
after compliance plans were filed. (22, 23, and 24)

RESPONSE: The Agency notes that the commenters’ nomenclature is
incorrect as there have been no “emergency” UHAC rules or regulations,
but responds as though the commenters refer to the special adoption
currently in effect. Any existing deed restrictions dictate the procedures
to be followed for extensions or exit sales, with the understanding that
extensions for Round Four housing credits must be made using deed
resirictions written in accordance with the rules and procedures of these
adopted rules. Therefore, payment of the equity share is only a condition
for the extension of deed restrictions executed after the effective date of
these rules, honoring the “settled expectations” of municipalities and
homeowners, Thus, equity share payments will not be required for at least
30 years, Municipalities, however, may provide compensation to owners
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for the extensions of deed restrictions currently in effect, as long as the
terms of extension, including compensation, are adopted by ordinance and
applied vniformiy to afl affordable unit owners.

186. COMMENT: The amendments proposed at N.J.A.C. 5:80-26.6(1)
to extinguish affordability controls upon foreclosure would reverse
longstanding policy established by COAH and the Agency in Round
Three. Earlier versions of UHAC explicitly preserved affordability
controls after foreclosure; eliminating this protection would retumn o the
discredited Round One practice that resulted in the loss of affordable
units. In Round One, COAH’s 1986 regulations allowed foreclosures to
extinguish deed restrictions, but this policy was later corrected in Round
Three, when UHAC was adopted to easure that affordability controls
would remain in effect despite forectosure. In response to a comment from
the 2004 version of the rules, the Agency recognized that allowing
foreclosure to extinguish controls reduced the supply of low- and
moederate-income units. (22, 23, and 24)

RESPONSE: Upon adoption, the Agency is deleting the lanpuage
proposed at N.J.A.C, 5:80-26.6(1), providing that foreclosure extinguishes
deed-restricted affordability controls on the foreclosed unit. The Agency
is, for now, acceding to the position favored by many affordable housing
practitioners and commenters; the Agency will continue to consider an
optimal resolution of the foreclosure issue with its Federal partners and
other industry participants and, if such issues continue, will consider
future changes to the UHAC rules.

187. COMMENT: The 60-day period afforded to municipalities to
exercise a right fo purchase an affordable unit following notice of
foreclosure is unworkable and impractical. {22, 23, and 24)

RESPONSE: The Agency understands that this timeframe is
insufficient fo intervene on a foreclosure. Upon adoption, the Agency is
deleting the language proposed at N.JA.C. 5:80-26.6{), providing that
foreclosure extinguishes deed-restricted affordability controls on the
foreclosed unit,

188. COMMENT: The rules should be amended to limit eligibility for
affordable housing to citizens of the State, or, at a minimum, to United
States citizens, on the basis that the Mounr Laurel docirine was intended
to provide housing opportunities for the citizens of this State. (22, 23, and
24)

RESPONSE: The rules, as adopted, are consistent with the FHA,
including A4, and are intended to execute the intent of the Legislature.

189. COMMENT: N.JLA.C. 5:80-26.1 should be revised to clarify that
the new requirements will not disturb credits for extensions of
affordability controls that municipalitics have already received or
implemented. Applying the equity-share requirement retroactively to
completed or court-approved extensions would undermine the finality of
compliance judgments and disrupt prior settlements, (22, 23, and 24)

RESPONSE: The adopted UHAC rules are to be applied prospectively
to units constructed and extensions of affordability controls after the
effective date of the rules.

190. COMMENT: Municipalities that prepared housing element and
fair share plans by the June 30, 20235, stafutory deadline should be altowed
o extend deed restrictions at the fixed costs provided under the
“Emergency Regulations” [sic], rather than being subject to the new
equity-share formuta. Language should be added to clarify that
municipalities that formulated and adopted plans based on the specially
adopted rules will not be subject to the equity share requirement in the
new rules. (22, 23, and 24)

RESPONSE: The Agency notes that it has promulgated speciatly
adopted, not “emergency,” UHAC rules or regulations. The rules, as
adopted, are consistent with the FHA, including A4, and intended to
effectuate the intent of the Legislature.

The Agency otherwise agrees with the commenter. It would be difficnit
for municipalities to predict the final rules as they would be adopted. The
municipalities were able to rely on the nules that were in effect at the time,
meaning the specially adopied rules, if they adopted their fair share plans
in 2025,

191. COMMENT: N.LA.C, 5:80-26.6 should be amended to prevent
municipalities from being required to pay an equity share to households
that no longer qualify as low- or moderate-income at the end of the control
period. Extending controls should not result in a windfall to higher-
income houscholds that have already benefited from decades of reduced
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housing costs; the funds should instead be used to benefit current low- and
moderate-income households, (22, 23, and 24)

RESPONSE: The Agency declines the commenters’ suggestion. The
riles have never requived recertification for extension and the Agency
does not sce the benefit to mandating an additional process that is
administratively burdensome to all parties.

192. COMMENT: A general waiver provision should be added to
allow the Agency to waive or modify regulations when necessary lo
advance the goals of the FHA. Unforeseen circumstances will arise once
the rules are implemented and a flexible waiver standard would allow the
Agency to adjust policies without undermining the affordable housing
program’s objectives, The Agency should create a broad waiver standard
so the Agency has the power to make adjustments if required. As with
N.JA.C. 26-5.5 [sic: 5:80-26.5(a)5], waivers that are approved can be
published on a public webpage within 30 days of approval. {22, 23, and
24)

RESPONSE: The Agency rejects the commenters” suggestion on a
number of grounds. First, the purpose of Uniform Housing Affordability
Controls is to provide uniformity in the creation and administration of
affordable housing. Second, the rules are written to altow for flexibility,
For example, the rules offer different occupancy standards for types of
developments and different bedroom distribution requirements based on
housing populations. Finally, the rules allow for waivers in some
circumstances, where permitted by the authorizing legistation. See, for
example, NJ.A.C. 5:80-26.5(a)5.

193, COMMENT: The strict integration requirement for inclusionary
developments should be modified to allow clustering of affordable rental
uniis where appropriate. Requiring full intepration in every instance
makes it difficult to negotiate workable projects where the market calls
for a mix of market-rate for-sale umits and rental affordable units,
especially for smaller-scale projects. The integration requirement limits
flexibility for both developers and municipalities by restricting
negatiation options, which, in tum, discourages collaboration and reduces
the overall production of affordable housing. (22, 23, and 24)

RESPONSE: The Agency will not amend the occupancy standards for
the final adoption. The rutes at N.JLA.C. 5:80-26.5(a)3i through viii,
applicable to developments containing for-sale units including those that
include rental units, have additional flexibility in terms of clustering and
integration, In such developments, developers and municipalities are
granted greater flexibility in the type and location of affordable units.
Affordable units may be clustered in such developments, but they may not
be segregated in less desirable locations and should be integrated
throughout the larger development. Restricted units may be of different
types than market-rate units. However, there needs to be some restrieted
units offered for each type of the market-rale wnits offered, including
townhomes and single-faniily homes. The proper ratio for restricted to
market-rate building types within the plan is subject to the determinations
of stakeholders in the planning processes, as long as there are restricted
units for each type. Penthouses and higher priced end units may be
exempted from this final requirement.

194. COMMENT: NJA.C. 5:80-26.6 is unclear regarding a
municipality’s right fo extend affordability controls and appears to
contradict legisiation and legal precedent. The rules should clearly and
explicitly support a municipality’s right to extend affordability controls
and confirm that an owner of a deed-restricted unit may not override that
authority. (26)

RESPONSE: The Agency disagrees with the commenter's position that
the rules are unclear on this issue, At N.J.A C, §5:80-26.6(h), the rules state
that municipalities may, in their sole discretion, extend affordability
controls. This clearly affirms that owners of deed restricted units may not
override the municipality's right to extend controls. To the Agency’s
knowledge, neither legislation nor legal precedent suggests that
municipalities are exempt from investing in the units. In addition, neither
suggests that inaction is an acceptable or desirable way to maintain
affordability. Control periods end after a minimum of 30 years, at which
point, municipalities must extend controls. After 30 years, units require
reinvestment, if not substantial rehabilitation. The rules, as adopted,
address the need to reinvest in affordable units, especially since extensions
do provide housing credifs toward municipalities’ future obligations.
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195. COMMENT: The FHA, as amended, recognizes that
municipalities may extend expiring affordability controls as a means of
maintaining affordable housing and provides that such extensions are
eligible for credit toward Fourth Round obligations, This provision
reinforces the long-standing authority of municipalities, first established
through COAH’s rules and subsequent UHAC versions, to extend controls
to preserve existing affordable-kousing stock. (26)

RESPONSE: The Agency does not dispute the commenter’s assertion.
However, e FHA also requires that extensions be executed according to
the rules of this subchapter and it explicitly encourages investment in
extensions by offering bonus credits for unit preservation investment. The
rules as adopted help to reduce the burden on municipalities when
extending both rental unit controls and ownership unit controls by
outlining clear and fair guidance for what counts as “finding towards the
cosis necessary for this preservation.” N.J.S.A, 52:27D-31Lk(7).

196. COMMENT: The commenter asserts that “95/5 units” are pre-
2001 units and that these wnits can be removed without impacting a
municipality’s ability {o extend affordabifity controls. The 95/5
designation relates only to the apportionment and distribution of proceeds
from non-exempt sates and does not affect a municipality’s right to extend
or maintain controls pursuant to the FHA and UHAC. The Agency can
phase out 95/5 regulations without the need for any changes relating to
the municipalities” right to extend affordability or release the units from
affordability controls. (26)

RESPONSE: The Agency appreciates the commenter’s feedback. The
Agency’s current updates are intended to bring all ownership usits within
a wniform deed restriction; this involves extending 95/5-restricted units
into the adopted rules, so that all ownership units are following the same
model. This creates greater consistency and predictability for owners,
nuaicipalities, and administrative agents. Municipalities still retain their
unilateral ability to extend affordability controls.

197. COMMENT: The language at N.J.A.C. 5:80-26.6(h)4, 5, and 6 is
ambigucus and inconsistent and appears to take away a municipality’s
right to extend affordability controts as it does not address what ocours if
an owner rejects the equity share payment. Municipalities must retain the
right to extend affordability controfs, regardless of whether an owner
accepts or declines the equity payment. This omission creates ambiguity
and undermines the municipality’s authority pursuant to the FHA. (26)

RESPONSE: The rules state, unequivocatly, that municipalities will
have, in their sole discretion, the right to extend affordability controls. By
signing the deed restriction, the owner has bound themself to these mles.
The homeowner cannot reject the extension, as long as the extension
followed the rules set forth at N.JLA.C. 5:80-26.6(h).

198, COMMENT: The proposed rule language at N.J.A.C. 5:80-26.6(i}
is confusing and problematic because it suggests that if an owner fails to
sell within one year, the municipality’s “option to extend controls on the
unit wilt be restored.” This wording implies that the municipality’s right
to extend affordability controls was lost or suspended, when
municipalities have always retained this authority. The rule should be
revised to remove any reference to the right being “restored” and to clearly
state that the municipality’s authority to extend affordability controls is
continuous and ongoing. (26)

RESPONSE: The Agency acknowledges that this language’s phrasing
may cause confuston and has changed it upon adoption, so that it no longer
makes reference to “restoring” the option to extend. The text, as adopted,
provides that if a homeowner notices an intent to seli at market rate (that
is, an exit sale) after the end of the deed-restricted control period and they
fail to follow through with the sale within a year, then the owner loses the
ability to engage in an exit sale without providing a new notice to the
municipality. This provision should not be construed to sugpest that the
municipality may not block the sale of the home after an owner provides
an intent to sell at the end of the deed-restricted conirol period, The
municipality has, within its sole discretion, the ability to extend
affordability controls pursuant to N.JLA.C. 5:80-26.6(h). However, the
rules require that the municipatity respond to the notice provided by the
seller within 60 days, if it chooses to extend, Pursuant to N.J.A.C. 5:80-
26.6(i), even if the municipality did not choose to extend within 60 days
after recetving notice of an intent to sell the unit, the homeowner has to
provide a new notice to the munieipality if it has been a full year since the
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initial notice. At this point, the municipality can respond by aitempting to
block the sale or by allowing the unit to exit from affordability.

199. COMMENT: The commenter objects fo the provision at N.JA.C,
5:80-26.6(1) that allows a foreclosure judgment to extinguish affordability
conirols, asserting {hat it is inconsistent with the FHA. and the Mount
Lawrel doctrine and would be defrimental to the State’s affordable-
housing supply. Municipalities already experience difficulty receiving
timety notice of foreclosure and this problem would be compounded if
foreclosure was permitted to terminate affordabitity controls. The rule
should be revised to ensure that affordability controls survive foreclosure
proceedings so that affordable units are preserved. (26)

RESPONSE: The Agency appreciaies the commenter's feedback,
Upon adoption, the Agency is deleting the language proposed at N.JA.C.
5:80-26.6(1), providing that foreclosure exfinguishes deed-restricted
affordability controls on the foreciosed unit.

200. COMMENT: The language regarding the effective date of the new
rules as stated at NJAC, 5:80-26.6(m) is confusing and couid be
interpreted to apply reiroactively, which would potentially nullify
extensions executed under prior UHAC provisions. This interpretation
would create uvncertainty for municipalities that have already acted to
extend controls. The Agency should revise the subsection to clarify that
the new requirements apply prospectively only. (26)

RESPONSE: N.LA.C. 5:80-26.6(m)} states that extensions need {0 be
made pursuant to the new rules, There is nothing in the language to
suggest that this would apply retroactively. The Agency, therefore, does
not view further clarification to be necessary.

201, COMMENT: Institutional homeownership is on the rise and this
trend is the strongest argument for maintaining affordable ownership
units. The State is facing significant fiscal constraints, which will make it
difficult to produce new affordable housing in the near term. Preserving
and extending the controls on existing affordable ownership units is,
therefore, practical and necessary for maintaining the State’s affordable-
housing stock. {26)

RESPONSE: The Agency appreciates the commenter's feedback,
However, the commenter does not pertain to any provision of the rules
subject to this rulemaking,

202. COMMENT: The commentor opposes the establishment of a
minimum municipal contribution reguirement for the extension of rental-
unit affordability controls. Costs and funding needs differ widely across
municipalities and regions; imposing a uniform minismum fails to account
for these differences. The commenter recommends that the rules allow
flexibility for municipalities to determine contribution levels based on
locat conditions, rather than a fixed Statewide amount. (26)

RESPONSE: The Agency recognizes that cosis differ across the State,
which is why the rules governing the extension/preservation of affordable
rental units set forth per-unit minimums, The Agency has received
feedback from other commenters that the proposed amounts are
insufficient to meaningfully contribute to the preservation of units. There
is no one-size-fits-all method for extensions. Therefore, the rules provide
minimums rather than prescriptive investment amounts. The actual
amounts should result from negotiations between municipalities and
owners.

203, COMMENT: In light of the housing crisis in the State, every effort
should be made to maintain the stock of affordable housing by clearly and
explicitly affirming municipalities’ right to extend affordability controls.
The rules must preserve and reinforce the long-standing right of
municipalities to extend controls beyond the initial control period,
consistent with COAH's 1989 regulations and subsequent UHAC
provisions. (26)

RESPONSE: The Agency agrees with the commenter. The UHAC
rules, as proposed, create a uniform mechanism for doing so.

204. COMMENT: The commentor requests clarification regarding the
applicability of the proposed UHAC rules to existing, prior round projects.
Additional guidance is sought in identifying those provisions deemed to
be “administrative” (that is, relating to administration, advertising, and
income-certification) and woutld, therefore, be applicable to First, Second,
and Third Round projects, and those provisions that concern “unalterable
aspects” and would, therefore, apply only to Fourth and fiture Round
projects. (27)
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RESPONSE: Prior round units are only exempt from the new rules
where explicitly stated, that is, from rules that existing developments
could not reasonably be expected to comply with, such as occupancy
standards and bedroom distributions, The rules also exempt prior round
units from the updated affordability controls, as these units are already
subject to legal agreements that the rule vpdates do not supersede.

205. COMMENT: The commentor requests confirmation that the rules
governing expiration of affordability controls will be governed by the
regufatory framework in effect at the time the original agreement was
executed with the municipality. Without this clarification, there is a risk
of legal uncertainty and unintended consequences resulting from
refroactive implementation. The commenter requests affimnation that the
new provisions goveming expiration of controls will apply prospectively
and that existing agreements witl remain binding. (27)

RESPONSE: The Agency recognizes that existing deed restrictions are
binding and that extensions authorized prior to the effective date of these
rules were executed within a different regulatory environment, The rules
are to be prospectively applied, as many units are subject to legally
binding agreements that are not superseded by these rules. See, for
example, N.JA.C. 5:80-26.6(m).

206. COMMENT: The commentor appreciates the Agency’s
recognition that certain fees may be charged to all residents, including
those residing in inclusionary units. The commenter asserts that landlords
must retain the ability to recover costs associated with sought-after
enhanced amenities and programming, such as fitness and wellness
activities, rental of sporls equipment, social events, secure storage
facilities, and childcare services, and encourages the Agency to provide
clear guidance affirming that reasonable fees for optional amenities,
including pet ownership, parking, and pools, be assessed equitably among
all residents. Pursuant to the Fair Housing Act and the New Jersey Law
Against Discrimination, tenants may have service or assistance animals
needed due to a disability without paying a fee; however, property owners
are permitted to impose fees necessary to regulate and mitigate the cost of
pet upkeep and maintenance. The commenter requests additional
language—apparently, although not specified in the comment, at N.J.A.C.
5:80-26.13(c}l—t0 provide greater Mexibility and eallowance for
uniformity of fee structures between residents residing in market-rate and
affordable units. (27)

RESPONSE: N.JLA.C. 5:80-26.13(c) provides that truly optional fees,
not required or included for market-rate renters, may be charged to
affordable renters. The allowable pet fee of $30.00 per month is a
reasonable pet rent in the cuirent market. The difference in pet fees is
consistent with the below-market rent charged to affordable tenants, The
Agency declines to insert additional language to the rule as it is satisfied
the text, as adopied, satisfactorily addresses the issue.

207. COMMENT: The commenter expresses concern with the
proposed rules governing the siting of affordable units within inclusionary
developments. While voicing support for the Agency’s goals of promoting
integration and avoiding the concentration of affordable units in isolated
or inferior portions of a development, the commenter opines that, as
proposed, the mile is too broad and would require that inclusionary units
be of the same type, noting that the requirement makes more sense where
the affordable and market-rate units are situated within the same building
and that typical practice is to disperse, rather than concentrate, affordable
housing within an apartment building. The commenter, however,
advocates for a more flexible approach for “campus-style construction™—
which includes a mix of single-family homes, townhouses, and
muitifamily buildings—to allow developers to meet affordability
requirements while afso responding to market demand for larger housing
formats. The commenter, therefore, encourages the Agency o consider
adjustments or ctarifications to preserve flexibility, particularly where site
design and financing structures support equitable outcomes without
undermining integration goals. (27)

RESPONSE: The Agency declines to amend the occupancy standards
upon adoption. The rules at N.JLA.C. 5:80-26.5(a)3i through wviii, which
are applicable to developments containing for-sale units, including those
that contain rental units, have adequate flexibility in terms of clustering
and integration. In such developments, developers and municipalitics are
granted greater flexibility as to the type and location of affordable units,
Affordable units may be clustered in those developments, but they may
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not be placed in less desirable locations and should be integrated
tiroughout the larger development. Restricted units may be of different
fypes than market-rate units. However, there needs to be some restricled
units offered for each type of the market-rate units offered, including
townhomes and single-family homes. The optimal ratio of restricted to
market-rate building types within the plan is subject to the determinations
of stakeholders in the planning processes, as long as there are restricted
units for cach type.

208. COMMENT: The commenter expresses concern that the required
minimunt investment levels are trivial and will be insufficient to
recapitalize 30- to 40-year-old housing developments and ensure not only
that affordability is maintained, but also provide sufficient funds (o
upgrade units and preserve quality affordable housing for residents. The
commenter asserts that COAH's market-to-affordable program presented
a fairer framework for comverting existing housing stock into deed-
restricted affordable housing and is favorable to the proposed rule’s “one-
sided approach,” pursuant to which munaicipalities can receive bonus
credits while committing minimal funding; fo the commenter, this
“creates little incentive[] for fair negotiations for the appropriate amount
of funding needed to ensure that these projects remain sound for another
cycle.” (27)

RESPONSE: The Agency recognizes that costs differ across the State,
which is why the rules governing the extension/preservation of affordable
rental units detail per-unit minimums, which, pursuant to N.J.A.C. 5:80-
26.12(hy7 may be adjusted annually in accordance with the maximum
annual rent increase amount, rather than prescriptive investment amounts.
The Agency has received feedback from other commenters that confirms
the reality of cost differentials and indicates that the investment
minimums may, in actuality, be overly burdensome to municipalities in
some areas. The actoal amounts should result from negotiations between
the parties.

200, COMMENT: The commenter expresses concem regarding the
extension of affordability controls at N.JA.C. 5:80-26.12, stating: “By
extending affordabitity terms from 30 years to 40 or 45 years, the rules
make it nearly impossible to align affordability restrictions with PILOT
agreements and loans.” (28)

RESPONSE: The new affordability periods were established pursuant
to the recent revisions to the FHA (the A4 legislation). The Agency does
not dictate the affordability periods. A4 mandates thaf, “[als part of
updating the Uniform Housing A ffordability Controls, the [A]gency shall
set rules establishing that, for the purpose of newly created low- and
moderate-income rental units, a 40-year minimum deed restriction shali
be required. For the purpose of for-sale units, a 30-year minimum deed
restriction shall be required. For the purpose of housing units for which
affordability controls are extended for a new ferm of affordability, a 30-
year minimum deed restriction shall be required, provided that the
minimum extension term may be limited to 1o less than 20 years as long
as the original and extended terms, in combination, total at least 60 years.”
N.J.S.A.52:27D-313.3.b.

210, COMMENT; The commenter opposes the three-bedroom-unit
requirement at NLJLA.C. 5:80-26.4, as applied to high-rise, high-density
buifdings, stating that such a requirement “ignores decades of experience
with faited HUD projects from the 1960s and 1970s.” They observe that
low-density housing is more suitable for families and conclude that “[bly
forcing this model, the proposed rule recreates a failed approach to
affordable housing and raises construction costs.” (28)

RESPONSE: The Agency emphasizes that the UHAC rules neither
establish any density requirements nor require that developments include
three-bedroom market-rate units. Developments built, in par, to fulfill
Mount Laurel obligations must include some income-restricted units that
can accommodate families, but this requirement only impacts the
restricted units, Market-rate units can be all one-bedroom units if market
conditions so dictate.

211. COMMENT: The requirement at N.JAC, 5:80-26.4 that the
market-rate unit mix match the affordable unit mix “undercuts the
viability of mixed-income housing.” The commenter writes in opposition
fo the forced three-bedroom market-rate unit requirement, stating that it
“not only limits [developers’] ability to balance costs but also destroys the
economic rationale for including market-rate units alongside affordable
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onesf,]” concluding that developers should be free to choose their market-
rate mix of units. {28)

RESPONSE: There is no provision in the UHAC rules that requires the
market-rate unit distribution to match the affordabte unit distribution,
Developers could create alf one-bedroom market-rate units if that’s what
the market demands. The UHAC rules only determine the distribution of
restricted units.

212, COMMENT: The commenter proposes limiting the definition of
“prior round unit” at NJ.A.C. 5:80-26.2 and/or at the bedrocom/income
distribution section at N.J.A.C. 5:80-26.4(a) and the occupancy standards
section at N.JLA.C, 5:80-26.5(a) in order to “distinguish befween unils
subject to specific terms in [an existing] agreement versus those in wihich
zoning is in place but there is not even a developer designated or a site
plan proposed yet.” (29)

RESPONSE; The Agency declines the commenter’s suggestion, The
overwhelming feedback has been in favor of expanding the pool of
eligible projects, rather than reducing it, as the Agency believes would be
the case if the suggestion were to be implemented, The Agency finds the
cumment rulemaking as a workable middle-ground in forthering its priority
of ensuring that affordable housing units are built and municipalities meet
their obligations. The Agency finds that making it more difficult to
construct plamned units would be to the detriment of fow- and moderate-
income households and would harm municipalities that have taken
affirmative action to build more affordable units.

213. COMMENT:; The commenter supports continuing the very-low-
income reguirements across developments at NJ.A.C. 5:80-26.4{c) “or,
in the alternative ... clarify[ing] that the requirements [at} N.J.A.C. 5:80-
26.4(c) do not supersede the 13 [percent] very-low-income reguirement in
municipal ordinances.” The commenter, however, expresses a concern
that the rule, as proposed, could lead to higher moderate-income rents “in
practically all developments,” as it could be read to allow a higher-rent
unit to offset any very-low-income unit, rather than, as intended, only each
very-low-inconie unit above the 13 percent threshold. Such a result “is
unnecessary and increases cosis on moderate-income renters,” (29}

RESPONSE: The comumenter’s concern has been addressed upon
adoption. N.J.A.C. 5:80-26.4(c) is changed to provide, in relevant part,
that “the number of units with rent affordable to households eaming 70
percent of regional median income may not exceed the number of very-
low-income units in excess of 13 percent of the restricted units.” This
amendment clarifies that after the 13-percent threshold is met, for each
additional very-low-income unit created, a 70-percent of AMI unit may
be created. (29)

214, COMMENT: The commenter recommends thaf the Agency make
waiver applications publicly available to “waive affordability averages,
occupancy standards, andfor phasing requirements,” as provided for at
N.LA.C. 5:80-26.4(1) and 26.5(2)5. (29)

RESPONSE: The Division of Local Planning Services within the
Department of Community Affairs is responsible for specifying the
waiver process. The Agency defers to the Division’s expertise in
determining the waiver process, including what information should be
made public and when.

215. COMMENT: The commenter notes that the notice of proposal
Summary states that “[t}he Agency proposes the prohibition of waiving
the final phasing requirement” at the discussion of N.LA.C. 5:80-26.5, but
that this does not appear to have been codified in the rules. (29)

RESPONSE: The Agency disagrees with the commenter, The
prohibition is codified at N.J.A.C. 5:80-26.5(a)5, which excepts the final
phasing provision at N.J.A.C. 5:80-26.5(a)iv flom waiver eligibility.

216. COMMENT: The commenter recomniends the Agency revise the
fext at N.JLA.C. 5:80-26,12(c) and ()4 to clarify that affordability controls
remain extant until a municipality affirmatively declines to extend
controls. The commenter suggests adding text stating that controls remain
in place until the municipality affirmatively declines fo extend them after
expiration of the minimum control period or does not timely respond to
an owner’s notice of intent within 130 days of receipt thereof, (29)

RESPONSE: N.LA.C. 5:80-26.12(i} provides that the owner of an
affordable rental unit must provide notice of intent for affordability
controts fo be extinguished and that the controls remain in effect
throughout the 180-day notice period. If the municipality affinnatively
declines to extend controls or fails to respond within the 180-day notice
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period of its election to extend controls, the confrols will expire. In
addition, N.JLA.C. 5:80-26.12(h) affirms that the municipality, “in its sole
discretion,” may extend conirols. The implication of granting “sole
discretion” to municipalities is that owners may not reject an exiension,
as long as the municipality extends controls pursuant to the rules at
NJA.C 5:80-26.12(h). In addition, the Agency is, upon adopiion,
amending N.J.A.C. 5:80-26.12(h}1 by changing the phrase “has not
already ended, but will end” to “ends” to affirm that, if the control period
on a rental development ends or ended during the current Round, the
affordability controls persist. This remains the case uatil the owner
provides notice of intent fo extinguish the controls, the municipality takes
affirmative action to extend the conltrols, or the current Round ends,

217. COMMENT: The commenter recommends new text at N.J A.C.
5:80-26.1 to expand the reach of the income distribution requirements at
MNJIAC. 5:80-26.4 to include newly constructed low-income housing fax
credit units. (29)

RESPGNSE; The Agency declines the commenter’s suggestion. The
New Jersey Low-Income Housing Tax Credit Qualified Allocation Plan
{QAP), codified at NJA.C. 5:80-33, governs the income distribution
requirements for units created with low-income housing tax credits
(LIHTC). Therefore, the QAP, rather than UHAC, provides the
appropriate rules for the governance of income distribation requirements
for LIHTC developments.

218, COMMENT; The commenter expresses support for the mule at
NJAC, 5:80-26.4(b) to aggregate restricted wnits in small
developmenis within a municipality for the calculation of affordability
averages and bedroom distributions. (29)

RESPONSE: The Agency thanks the commenter for the expression of
support.

219. COMMENT: The commenter expresses support for the clarifying
language at N.J.A.C, 5:80-26.4(b)2 regarding the counting of bedrooms
as individuat units if within group homes or other similar types of housing
arrangements. (29)

RESPONSE: The Agency thanks the commenter for the expression of
support.

220, COMMENT: The commentor supporis N.JA.C. 5:80-26.5(b)d,
which prohibits placing a single person in a multi-bedroom unit and
sugpests adding a requirement that administrative agents report violations
to the Division, (29)

RESPONSE: The Agency thanks the commenter for the expression of
support and recommends, but will not require, that administrative agenis
report infractions,

221. COMMENT: The Agency should reconsider the provision at
NJAC. 5:80-26.6(1), allowing affordability controls fo be extinguished
in the event of a foreclosure. (29)

RESPONSE: Upon adoption, the Agency is deleting the language
proposed at N.J.A.C. 5:80-26.6(1), providing that foreclosure extinguishes
deed-restricted affordability controls on the foreclosed unit.

222. COMMENT: The commenter opposes the proposed change to
price resirictions on ownership units at NJAC. 5:80-26.7(b), as the
changes would make needed for-sale units unaffordable. The commenter
asserts that “[blasing this increase on data indicating that families are
increasingly cost burdened in the private housing market is incongruous
with affordable housing goals,” which include making housing more
affordable for lower-income houscholds. (29)

RESPONSE: The Agency agrees that there must be a sufficient range
between the pricing of units and the maximum percentage of income that
a qualified household can sperd on housing costs, The Agency has, upon
adoption, reduced the initial pricing of ownership units to be equal to 30
percent of income for the relevant income level. The maximum percentage
of income a qualified houschold can spend or housing has been
maintained at 35 percent at N.J.A.C. 5:80-26.8(b), which is consistent
with the extant five percent difference.

223. COMMENT: The comunenter expresses support for the additions
of the modifying word “realistic” as applied to condominium and HOA
fees at N.JAC. 5:80-26.7(b) and the text at N.JA.C. 5:80-26.7(¢) to
prevent increased condominium and HOA fees from exceeding
affordability restrictions. (29)

RESPONSE: The Agency thanks the commenter for the expression of
support.
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224. COMMENT: The commenter supports N.JA.C. 5:80-26.12(¢),
ensuring that a full deed-restriction must be recorded before a certificate
of occupancy is issued. (29)

RESPONSE: The Agency thanks the commenter for the expression of
suppoit.

225, COMMENT: The commenter supports the requirement at
NIA.C. 5:80-26.12(i) that notice be given to tenant of the owners’ intent
that affordability controls be extinguished at the end of the minimum
control period. (29)

RESPONSE: The Agency thanks the commenter for the expression of
support.

226. COMMENT: The commenter supports N.J.A.C. 5:80-26.13(a),
which caps costs associated with assisted living services. The commenter
aiso proposes that Medicaid beds be made available to qualified residents
immediately, rather than charge private payment rates until personal funds
are exhausted. (29)

RESPONSE: The Agency thanks the commentier for the expression of
support, The Agency adds that issuing rules goveming the avaitability of
Medicaid beds is beyond the scope of the UHAC rules. The Agency does
not have authority to require how Medicaid beds are administered. The
rules can only speak fo which units are able to receive credit toward
municipalities’ affordable housing obligations.

227. COMMENT: The commenter recommends the Agency change
NJ.A.C. 5:80-26.13(c) to limit the use and reporied abuse of application
fees, proposing that such fees be restricted to one per houschold per
development and not be charged apain unless the applicant’s income
certification has lapsed. (29)

RESPONSE: The Agency declines the commenter’s recommendation.
Pursuant to N.JLA.C. 5:80-26.13{c)1, application fees are limited to no
more than five percent of the montily rent of the unit, Additionally, the
rules do include revisions intended to limit superfluous or otherwise
improper fees.

228. COMMENT: N.JA.C 5:80-26.16(a) should specify that group
homes are not always required to follow UHAC’s affirmative marketing
requirements, but may, in some instances, follow the requirements of their
individual funding programs. (29)

RESPONSE: The Agency agrees with the commenter. Upon adoption,
language is being added at N.J.A C. 5:80-26.16(a) to specify that group
homes are included within the category of supportive housing units that
may adhere to the marketing rules of their sponsering programs, where
applicable.

229. COMMENT: The commenter recommends the continued
requirement of radio and television broadcasting as a component of
affirmative marketing plans at N.J.A.C. 5:80-26.16(0)2 and 9 as low- and
moderate-income households, particularly older persons, still rely on
those media. (29)

RESPONSE: The Agency declings the recommendation. While radio
and television advertising are still allowed pursuant to the rules, they are
not decmed to be required, as they tend to be more costly than other
mediums, The Agency is not aware of any evidence demonstrating that
the more costly mediums are more effective than those specified in the
rules.

230. COMMENT: The commenter supporis the requirement at
M.JA.C. 5:80-26.16{(0)7 requiring advertisements for digital and social
media platforms to adhere to special requirements, but expresses concemn
that such advertisements may be targeted in a manmer that defeats the
objective of regionwide affimaative marketing, The commenter proposes
revised language at N.JA.C. 5:80-26.16(f}6 to counter such fargeting,
(29

RESPONSE: The Agency does not believe it necessary to adopt the
commenter’s proposed revision. The rules do not require that these be paid
advertisements. The posts may just be disseminated by those who view it
on the administrative agents’ social pages. If a paid social media strategy
is pursued, the administrative agent should ensure that targefing is focused
on those least likely to apply and should provide any details relating to
targeting,

231, COMMENT: The commenter advocates implementing a
requirement at N.J.A.C. 5:80-26.17(g) that administrative agents, through
confirmation with the municipal housing liaison, exhaust local
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affordability assistance programs prior to deeming a household ineligible.
29)

RESPONSE: The Agency declines to require that administrative agents
search for housing assistance resources to help supplement the incomes of
households deemed to be ineligible. To do so would place & significant
burden on administrative agents and would likely also delay filling units
with households who are able {o afford the monthly payments.

232. COMMENT: The commenter advocates for the retention of
deleted text regarding a preference for displaced affordable households,
specifically, the following provision at N.LA.C. 5:80-26.17(k)2iv: “With
respect to existing restricted unils undergoing approved rehabilitation for
the purpose of preservation or to restricted units newly created to replace
existing restricted units undergoing demolition, a prefereitce for the very-
{ow-, low-, and moderate-income households that are displaced by the
rehabilitation or demolition and replacement.” The commenter asserts that
this provision is consistent with many State and Federal policies and
should be retained unless there is an explanation as to how these policies
would ctherwise be handled, (29)

RESPONSE: The Agency agrees with the commenter's position.
Given that there is uncertainty as to whether this consideration is
adequately addressed in the current rules of other State actors, the Agency
is, upon adoption, restoring the provision recited by the commenter.

233. COMMENT: The commenter proposes that N.JAC. 5:80-
26.17(n) be amended to allow qualified applicants at least 10, rather than
the proposed five, business days to accept or reject an administrative
agent’s offer upon being referred to an available unit. (29)

RESPONSE: The Agency declines to further extend the timeframe for
applicant responses, In seeking to balance fairness to an individual
selected household and to households still waiting to be selected, tie
Agency landed on five business days as a fair window within which to
respond. The Agency notes that a minimem 10-business-day window may
cause undue delay in getting units filled.

234. COMMENT: The commenter supports the complaint review
process for residents and applicants experiencing discrimination by
property managers at N.J.A.C. 5:80-26.17(1) and recommends additional
language to further strengthen the provision. (29)

RESPONSE: The Agency agrees with the intention behind this
recommendation, but declines to mandate the suggested language in the
rule, as landiords are already required to provide the “Truth in Renting”
handbook to tfenanfs, Administrative agenis and municipal housing
liaisons may provide the documents referenced by the commenter to
tenants; however, the rules do not require them to do so as municipat
housing liaisons don’t frequently interact with houscholds, and
administrative agents are primarily responsible for selecting and
certifying households.

235. COMMENT: The commenter supporis the Agency’s “moving
away from the 95/5 model” and suggests including a requirement at
N.JA.C. 5:80-26.21 that municipal housing liaisons and/or administrative
agents notify existing owners of 95/5 units by letter of the change in law
and new requirements, {29)

RESPONSE: The Agency declines o include such a notice in the
UHAC mules. It is anticipated that owners purchasing 95/5 units will
become aware of the applicable UHAC niles as {hey will be included in
the documents the purchasers receive upon purchase. Upon the signing of
a new deed restriction, the administrative agent will explain the updated
ownership model to owner households, which will govern the unit
beginning on the effective date of the extension. Additionally, the
promulgation of the current UHAC rules has been subject to extensive
publicity and litigation.

236, COMMENT:; The commenter suggests changes at N.J.A.C. 5:80-
26 Appendix E Article 6 to clarify that affordability controls continue in
place until a municipality has affinnatively declined to extend such
controls. (29}

RESPONSE: The Agency declines to make the changes suggested by
the commenter. The Agency believes that the commenter’s concem is
adequately addressed by the adopted text at Appendix E.

237. COMMENT: The commenter states that they are “against this
proposed legistation [sic],” claiming that their “community ... would be
severely impacted financially if this goes through.” (31)
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RESPONSE: The commenter does not pertain to any identifiable
provision of the rules subject to this rufemaking.

238. COMMENT: The commenter, a member of the board of a
common interest community in Newark, alludes to financial difficulties
being faced by the community due to many homeowners being delinquent
in common interest fees and the difficulty in collecting those fees.
Referencing “'proposed rules” that are unspecified by the commenter, but
apparently inciude particularty N.J A C. 5:80-26.7(c), as “capping fees for
affordable units,” the commenter expresses their concem that such rules
will exacerbate the situation by shifting more of the burden of paying for
common expenses o market-rate unit owners, (31)

RESPONSE: Based on feedback from numerous commenters,
including this commenter, the Agency is not adopting the proposed
amendments at NJ.A.C. 5:80-26.7(¢) that would have provided that
condominium and HOA fees be based on the common interest percentage
of homeowners and would have prohibited increases in fees that would
make a unit no longer affordable, in doing so, the Agency acknowledges
the challenging circumstances faced by community associations and the
additional financial and administrative burdens that the proposed changes
would likely cause, The Agency points out that high condominivm/HOA
fees do significantly impact affordable unit residents; if issues with such
fees continue, the Agency will consider future changes to the UHAC rules.

239, COMMENT: The commenter states that “the proposed
restrictions on special assessments, limiting them to only those benefiting
affordable units, along with the requirement to calculate these assessments
based on the original income levels of residents,” would create
administrative difficultics and unfairly burden market-rate unit owners.
@1

RESPONSE: The Agency disagrees with the premise of the
commenter. The proposed amendments at N.J.A.C. 5:80-26.7(¢) do not
limit special assessments fo only those benefiting affordable units; that is
a misreading of the proposed amendments.

240. COMMENT: The commenter expresses general “concerns” about
the “proposed [UHAC] rules,” stating that they “will have a detrimental
and debilitating affect [sic]” on their community in Newark. (32)

RESPONSE: The conunenfer does not pertain to any identifiable
provision of the rules subject to this rulemaking, and therefore, is beyond
the scope of this rulemaking.

241. COMMENT: The commenter, a member of the board of an
association in Newark, objects to “placfing] the burden for the upkeep of
an association solely on the units deemed affordable,” stating generally
that “the proposal will add a burden to the affordable units and the future
budgets.” {33)

RESPONSE: The commenter does not pertain to any identifiable
provision of the rules subject to this rulemaking, and therefore, is beyond
the scope of this rulemaking.

242, COMMENT: The commenter finds that, in general, the “robust
expansion” of the occupancy rules at N.J.A.C. 5:80-26.5 is “problematic”
and will result in fewer affordable units being made available to qualified
houscholds. They prefer a return to rules implemented by COAH that
guided Third Round projects, without the necessity of implementing the
currently proposed “more stringent occupancy standards,” some of which
exceed those standards adopted pursuant to the Uniform Construction
Code. They recommend greater flexibility in the rules to allow for the
creation of a wider diversity of housing types and fear the possible
misinterpretation or misapplication of the rules or the intentional misuse
thereof by “municipal bodies,” which could increase project costs, reduce
the number or units in or density of projects, and ultimately result in
projects being economically infeasible. (34)

RESPONSE: The Agency proposed changes lo the occupancy
standards precisely to promote the availability of housing options for
very-low, low-, and moderate-income households and believes the
adopted rutes wilt further that salutary goal. The Agency is committed to
providing standards and declines to grant undefined flexibility, which may
result in occupancy standards not being adhered to. Finally, the Agency
finds the commenter’s reasoning to be flawed in that greater flexibility
would be likely to facilitate, rather than curail, the avoidance of the
standards by municipal bodies, as envisioned by the commenter.

243. COMMENT: The commenter requesis that language be included
at N.JLA.C. 5:80-26.5(a) to provide that any housing element and fair
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share plan (HEFSP) approved by the Affordable Housing Dispute
Resolution Program or county-level housing judge be deemed compliant
with the rules dispute any inconsistency therewith or, alternatively, that
any inconsistency with the rules included in an HEFSP be considered a
valid waiver. (34)

RESPONSE: The Agency is not authorized to make this determination.
The rules now include a prior round unit definition, which specifies those
units that are subject to the updated occupancy and bedroom distribution
rufes. All other aspects of the rules should apply to all units.

244, COMMENT: The commenter recommends replacing the word
“puilding” with “project” at N.J.A,C. 5:80-26.5(a)2vii, to allow for greater
flexibility in design with respect to project types. (34)

RESPONSE: The Agency declines to make the requested change. The
nules already allow for more flexible integration in mixed for-sale and
rental  developments where it is appropriate. For rental-only
developments, there must be integration of affordable and market-rate
units, Segregating units and tenants based on income-levels would not be
consistent with the state of the law.

245, COMMENT: At N.JA.C. 5:80-26.5(a)2viii, the commenter
requests that the limitation on unit and bedroom sizes be amended to allow
for no less than 80 percent of the minimum sizes prescribed by the
Neighborhood Preservation Housing rules, rather than, as provided in the
proposed rule, no less than 90 percent thereof. (34)

RESPONSE: The Agency declines to make the requested change.
Pursuant to the proposed rules, developers are able to create, for example,
an efficiency unit as small as 495 square feet. The Agency has aligned
unit sizes with other affordable housing programs in the State, as set forth
atN.J.A.C. 5:43, and has even provided flexibility for developers that will
be building market-rate units that are smaller in size by atlowing units to
be 90 percent of the size established by the Balanced Housing Rules,

246, COMMENT: The commenter requests that for mixed-rental and
for-sale projects, the rules should be clatified to confiom that the
occupancy standards at N.LA.C. 5:80-26.5(a)2 that are applicable to the
affordable rental units only apply to the rentat component of a project and
that the occupancy standards at N.J.A.C. 5:80-26.5(a)3 that are applicable
to the affordable for-sale units onty apply to the for-sale component of the
project, (34)

RESPONSE: The Agency declines the commenter’s recommendation,
as it believes the mles at NJ.AC. 5:80-26.5(a)2 and 3 are clear and
unambiguous in prescribing those units to which they are applicable.

247. COMMENT: While expressing a preference for increased
flexibility in the occupancy standards as promulgated in the rules, the
commenter expresses appreciation for the opportunity to seek relief from
the requirements by a waiver from the Division of Local Planning
Services in DCA, as provided at N.JA.C. 5:80-26.5(a)5, rather than
having to apply to a judicial forum. The commenter, however, expresses
2 lack of confidence in the ability of the “regulated community” to assess
“the potential efficacy of the relief that would be provided at the Division
without information on the process and standards by which waiver
applications will be considered” and, therefore, proposes that the Division
be “urged” to develop an agenda to meet this concern. (34)

RESPONSE: The Agency defers to the Division's expertise in
determining what constitutes a material deviation and liow best to process
waiver applications.

248. COMMENT: Referencing N.J.A.C. 5:80-26.7(e), which provides
that condominium and HOA fees and special assessments to affordable
unit komeowners are to be based on the common interest percentage and
full build-out budget, the commenter expresses no concern with its
application prospectively, but requests “additional clarity” with respect to
its applicability to existing associations. They nofe that existing
associations have recorded master deeds/declarations that are not
susceptible to amendment, se as to comply with the requirements and,
therefore, propose that ihe rule apply only prospectively to associations
where the master deed/declaration are recorded only after the effective
date of the provision. (34)

RESPONSE: Based on feedback from numerous commenters, the
Agency is not adopting the proposed amendments at N.JA.C. 5:80-
26.7(e} that would have provided that condominium and HOA fees be
based on the common interest percentage of homeowners and would have
prohibited increases in fees that would make a unit ne longer affordable.
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In doing so, the Agency acknowledges the challenging circumstances
faced by community associations and the additional financial and
administrative burdens that the proposed changes wouid likely cause. The
Agency points out that high condominium/HOA fees do significantly
impact affordable unit residents; if issues with such fees continue, the
Agency will consider future changes to the UHAC rmules or request
changes to the Planned Real Estate Development (PRED) rules.

249. COMMENT: The commenter requests clarification as to the
application at NJA.C. 5:80-26.7(¢) of a “full build-out budget” to
“expandable projects” (that is, projects with the capacity for internai
and/or external expansion), opining that associations should not be
required to present a budget based on a full build-out that may, for various
Teasons, never occur or be substantially delayed in its fulfillment. (34)

RESPONSE: The Agency is not adopting the proposed amendments at
N.LA.C. 5:80-26.7(¢), including those related fo a full build-out budget,
that would have provided that condominium and HOA fees be based on
the common interest percentage of homeowners and would have
prohibited increases in fees that would make a unit no longer affordable.
This renders the commenter’s concern moot.

250, COMMENT; The commenter, in general, raises numerous issues
and questions regarding the language and application of the proposed
amendments at N.J.A.C. 5:80-26.7(e), recommending that the referenced
portion of the proposed rule be deleted upon adoption and be subject to
further discussion among stakeholders. (34)

RESPONSE: Based on feedback from numerous commenters, the
Agency is not adopting the proposed amendments at N.JA.C. 3:80-
26.7(e) that would have provided that condominiuvm and HOA fees be
based on the common interest percentage of homeowners and would have
prohibited increases in fees that would make 2 unit no longer affordable.
This renders the commenter’s concern moot.

251. COMMENT: N.LA.C. 5:80-26.12(d) should clarify that a deed
restriction document separate from the deed of conveyance should be
executed and recorded. (34)

RESPONSE: Deed restrictions, such as those noted at NJ.A.C. 5:80-
26 Appendix P-1 and in the master deed, would typicalty appear in the
chain of title and in the documents received by the buyer upon purchase
of an affordable unit.

252, COMMENT: The provision at NJAC. 5:80-26.12(d)5ii
requiring a certification by the preparer of a deed restriction that the deed
restriction complies with all requirements of the UHAC rules and includes
the tanguage at N.JA.C. 5:80-26 Appendix E is “unnecessary, unduly
burdensomel[,] and cost generative.” (34}

RESPONSE: This requirement of tite certification is intended to ensure
that the documents correctly reflect the terms of affordabitity controls.
Such deeds are typically reviewed at multiple evels, including by title
companies, in-house professionals, regulators, the administrative agent,
and by the developer’s counsel. Accordingly, there should be no
significant increase in the burden or cost for the preparer, counsel,
administrative agent, or title company to certify that they have correctly
prepared the documents,

253. COMMENT: The requirement to record a preliminary instrument
at N.JLAC, 5:80-26.12(e) is “unnecessary, uiduly burdensomel,] and cost
generative and should be eliminated.” The requirement provides no
protection to low- and moderate-income home buyers, and will increase
tegal fees and costs, which will be passed on through higher housing costs,
including to “middle[-}income home buyers” of non-deed-restricted units
who are already subsidizing affordable wnits. (34)

RESPONSE: The Agency declines to eliminate the provision identified
by the commenter. The purpose of the requirement for the preparation and
recordation of the form at N.JLA.C. 5:80-26 Appendix P-1 is to ensure that
the required affordability controls appear in the chain of title of the
development without regard to any subsequent failure to record the
restrictions for each individual unit. Application to each project is
expected to ensure uniform application of the rules and to avoid the
necessity to parse cach master deed in order to determine that the
affordability controls are in place for each unit. The recordation of a
single, relatively simple document ensuring that alf applicable restrictions
appear in the chain of title cannot be fairly described as unduly
burdensome in the context of a housing project.
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254, COMMENT: Referencing N.JLA.C. 5:80-26.12(h)7, the
commenter advises that the text should be revised to provide that
municipalities or the State should pay “adequate compensation” to unit
owners for the extension of affordability controls, regardless of whether
bonus credits are being sought. They express their belief that sufficient
compensalion, based on a construct that would provide for the
replacement of major systems at the time of extension, be paid to ensure
the units “remain in a safe and habitable condition.” (34)

RESPONSE: The Agency recognizes the importance of maintaining
the State’s stock of affordability housing, the financial restrictions faced
by municipalitics, and the need for reinvestment in affordable units to
ensure they not only remain affordable, but also remain safe to inhabit,
The minimum amounts included in the rules reflect these important, but
often competing, goals, Additionally, municipalities amend their zoning
ordinances to permit building types and building density they otherwise
would not allow in order to fulfill their constitutional obligation to provide
affordable housing. Developers benefit from these adjustments, as they
build within desirable housing markets they would otherwise be unable to
access. In exchange for this access, which results from the FHA and the
Mount Laure! doctrine, building owners also have a responsibility to
maintain and reinvest in affordable housing units. The minimum amounts
set forth in the rule refleet this shared responsibility to fulfill the Mount
Laurel doctrine.

255, COMMENT: The 180-day timeframe provided at N.J.A.C. 5:80-
26.12(i) for municipalities to extend affordability controls following
receipt of an owner’s notice of intent to extinguish such controls is
“unworkable and unreasonable™ as the making and implementation of
those decisions require a much longer time horizon. (34)

RESPONSE: Tiie Agency acknowledges that “[dJecisions regarding
disposition, financing],] and capital improvement™ can be an arduous,
time-extensive process. The rules at N.LA.C. 5:80-26.12(i) establish the
process of providing notice to the municipality of an owner’s intent to
release units from affordability controls; following such notice, the
municipality may intervene to extend the controls. The rule is not intended
to and does not prohibit or limit owners and municipalities from
proactively planning and engaging in negotiations fo extend controls in
advance of the prescribed timelines. The execution of the extension,
however, must take place within the time limits dictated at N.J.A.C. 5:80-
26.12(h). The rules at N.J.A.C. 5:80-26.12(1) serve two purposes: (1) they
give the municipalities adequate time to exercise their right to extend
controls, pursuant to the rules at N.LA.C, 5:80-26.12(h); and (2) they
provide owners with a mechanism te initiale negotiations, With that said,
the Agency is, upon adoption, increasing the time for musicipal action to
one year at subsection (i) in response to the concems expressed by the
commenier., '

256, COMMENT: Referencing N.JEAC. 5:80-26.13(b), the
commenter expresses concernt with the limitation on annual rent increases
on affordable units as dictated by the percentage increase in the Consumer
Price Index-U (CPI-U), capped at five percent. They point to external
factors that are not reflected in the CPI-U, but that may cause costs to
increase above the increase thercof and/or the five-percent cap. The
commenter posits that unit owners should be afforded a means to seek
relief in those situations. (34)

RESPONSE: The Agency declines to create a process by which to seek
relief from the rent increase restrictions at N.J.A.C. 5:80-26.13(b). Unlike
100 percent affordable housing developments, inclusionary developments
possess the ability to internally subsidize rent increases. It is inconsistent
with the Mount Laurel docirine 1o pass the full burden of annuat costs to
the State’s low wage earners, whose wage growth historically lags wage
growth among higher-income houscholds, The purpose of affordable
housing is to ensure siability through maintained affordability.

257. COMMENT: Referencing N.J.A.C. 5:80-26.15, the cominenter
recommends the imposition of a cap on the annual fee paid to
administrative agents and providing that they may be hired directly by
owners/developers of affordable units. (34)

RESPONSE: The Agency declines to cap or otherwise prescribe the
fees to be paid to administrative agents, as it has not been given the
authority to do so. Rather, that determination should result from
negotiations between the parties,
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258. COMMENT: The commenter recommends revisions to Article 5.
Remedies for Breach of Affordable Housing Covenants, at unspecified
locations, but which the Agency assumes to include some or all of
N.JA.C. 5:80-26 Appendices A, B, C, D-1, D-4, and E, to comply with
Fannie Mae requirements, They provide a suggested rewrite of some such
unspecified provision. (34)

RESPONSE: The Agency finds it difficult to know exactly which
provision({s) of UHAC the commenter is referring to, but notes that their
proposed text is substantially simifar to that at, among other appendices,
MN.JA.C. 5:80-26 Appendix A, The Agency, therefore, declines to adopt
the commenter's recommendation.

259. COMMENT: N.LA.C. 5:80-26.6{¢) requires that conveyances of
most restricted ownership units are made by deeds and restrictive
covenants in the forms prescribed al certain of NJAC. 5:80-26
appendices. The commenter notes that the “prior version” of the rule
provided for such documents to be “substantially” in the forms set forth
in the appendices and directs that the term “substantially” should be added
to the current rule. They offer that a variation of the forms may be
necessary for reasons specific to a given development, but, without the
requested semantic revision, variations may not be permitted as the rule
permits no flexibility. (34)

RESPONSE: One of the fundamental purposes of the UHAC rules is
to promote a uniform system of housing affordability controls. The
Agency determines that an objective standard is preferable to a variable
one that could lead to errors or misunderstandings. Accordingly, the
Agency declines the commenter’s request.

260, COMMENT: The commenter asserts that new N.JLA.C, 5:80-26
Appendix P-1 is an “unnecessary and costly adminisirative burden.” As
tite document must be executed by the municipality, delays will be
incurred in the discharge of individual units from the blanket coverage of
all affordable units likely to be encumbered by the document. At a
mrinisen, municipalities shoutd be required to designate a municipal
representative to execute such discharges, so that a municipal resolution
need not be adopted for each individual unit discharge. (34)

RESPONSE: The Agency declines to eliminate N.JA.C. 5:80-26
Appendix P-1. The purpose of the requirement for the preparation and
recordation of the form is {0 ensure that the required affordability controls
appear in the chain of title of a development without regard to any
subsequent failure fo record the restrictions for each individual unit.
Appiication to each project is expected to ensure uniform application of
the rules and to avoid the necessity to parse each master deed in order to
determine that the affordability controls arc in place for cach unit. The
recordation of a single, relatively simple document ensuring that all
applicable restrictions appear in the chain of title cannot be fairly
described as unduly burdensome in the context of the development of a
housing project.

261. COMMENT: The commenter asks a series of general questions
regarding the timing as to use of the N.J.A.C. 5:80-26 appendices forms.
(34

RESPONSE: The commenter does not specify which of the N.JLA.C,
5:80-26 appendices they are referring to, making it difficult to respond to
their broad questions. In general, the proposed UHAC rules are intended
to be prospective except where otherwise specified.

262. COMMENT: NJA.C. 5:80-26 Appendix A Anicle 4 should
clarify the start date of the deed to avoid confusion. (34)

RESPONSE: The form at N.J.A.C. 5:80-26 Appendix A appears to
adequately identify the effective date of the controls. The control period
typically commences on the date of the first purchaser’s deed — a date
that would be known to the parties. The Agency believes that providing a
blank space for the entry of this information may lead to inadvertent
miscalculations.

263. COMMENT: The following sentence at N.JA.C. 5:80-26
Appendix A Article 4C should be delefed: “At no time shall the
Administrative Agent approve any Debt if incurring the Debt would make
the total of all Debt exceed Ninety-Five Percent (95%) of the applicable
MRP.” The commenter opines that a deed is not the proper instrument for
regulating administrative agents. (34)

RESPONSE: The Agency declines the commenter’s suggestion. The
second sentence does not, as the commenter suggests, “regulat{e] the
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conduct” of the administrative agents. Rather, the sentence serves as
notice to the purchaser of the extent of debt that the agent may approve.

264. COMMENT: N.J.A.C, 5:80-26 Appendix A Article 4F should be
deleted if the property is not a two-family home, or, alternatively, a check
box should be inserted indicating whether the property is a one- or two-
family kome, with the language at 4F being applicable only to two-family
homes. (34)

RESPONSE: The text at Article 4F expressly indicates that the
provision referenced by the commenter only applies if the premises are a
two-family home.

265. COMMENT: N.JLA.C. 5:80-26 Appendix A Arlicle B should
clarify that the purchase money mortgage has priority in order o avoid
conflicts with Fannie Mae/Freddic Mac. The commenter also requests
clarification as to how acceleration of the mortgage can be a remedy where
the party enforcing the restrictive covenant is not a party to the mortgage.
The commenter states that this also conflicts with Fannie Mae/Freddie
Mac requirements that the purchase money mortgage be a first lien with
priority. (34}

RESPONSE: The commenter posits a hypothetical question
concerning the appropriate parties to any potential foreclosure. The
Agency notes that the language merely affords the parties whatever
remedies to which they may be entitled at law or in equity.

266. COMMENT: NJ.A.C, 5:80-26 Appendix A Artticle 6B should
state that the initial recapfure amount will be adjusted at the time of sale
pursuant to Article 6C and paid at closing. (34)

RESPONSE: The Agency does not believe that the commenter’s
proposed langnage adds materially to the terms of the deed, appearing at
N.LA.C. 5:80-26 Appendix A.

267. COMMENT: NJ.A.C. 5:80-26 Appendix A Article 6C should
allow municipalities that have adopted an ordinance with a different
caleulation of the recapture amount to incorporate that calculation into the
deed and not the UHAC calculation. (34)

RESPONSE: The Agency does not conirol the timing of ordinances
enacied by the municipality or the figures the municipality might adopt.
It would, therefore, not always be practical to require those figures to be
specified in the deed.

268. COMMENT: The commenter states that many municipalities
require the deed restriction for afl affordable units in the community rather
than in phases, which creates an iIssue with respect fo infernally
expandable condominiums, in that units have not yet been created and
added to the condominium as separate interests. Phased deed restrictions
should, therefore, be specifically permitied at N.JLA.C, 5:80-26 Appendix
C or, alternatively, the restrictive covenant can identify all units to be
included in the condominium and include {anguage noting the yei-to-be-
created uanits and providing that upon recording the amendment fo the
master deed creating those units, they will be encumbered by and subject
to the restrictive covenant. (34)

RESPONSE: N.JLA.C. 5:80-26 Appendix C may be used in phased
developments and may include units not yet built.

269. COMMENT: N.JA.C. 5:80-26 Appendix E Asticle 3B should
remove the requirement for a deed restriction to be appended o any
conveyance decd as it will increase costs and is a waste of resources, The
commenter notes that property owners should not have to obtain consent
from the administrative agent to sell their property. If the new owner fails
to comply with the requirements of the deed restriction, the municipality
may take necessary action, Requiring the approval of a conveyance may
also result in developers being unlawfully compelled to provide
consideration in exchange for approval. The commenter suggests that the
words “for the municipality” be removed for clarty, (34)

RESPONSE: The language cited by the commenter is carried over
from prior mules. Further, the commenter's proposed changes do not
materially advance the purpose of the requirements stated at N.JLA.C.
5:80-26 Appendix E, which is to ensure that all parties are aware of the
affordable housing restrictions in place. The Agency does agree that
removing the term “for the municipality” would clarify the relationship
with administrative agents not retained by the municipality and is making
the suggested deletion upon adoption.

270. COMMENT: The commenter suggests removing N.JLA.C. 5:80-
26 Appendix E Article 5B, stating that the municipal remedies, such as
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foreclosure, forfeiture, and acceleration, are “impractical, uanecessary,
contrary to lawf,] and problematic for lenders.” (34)

RESPONSE: The language cited by the commenter is carried over
from prior rules. Further, the Agency does not agree with the commenter’s
legal analysis with respect to the provision cited. Atticle 5B mercly
provides the municipatity with such rights and remedies as are permitted
by law and in equity.

271, COMMENT: At N.JLA.C. 5:80-26 Appendix N Article 1A, the
language should be revised to state that the municipal lien is subordinate
to the purchase money mortgage, regardless of the order of recordation.
@34)

RESPONSE: The language cited by the commenter is carried over
from prior rules. Further, the priorities of various documentis based upon
the order ofrecordation are largely governed by statute and are nof clearly
subject to Agency reguiation. The mules do not account for every
possibility for human error in recording.

272, COMMENT: At NJ.A.C. 5:80-26 Appendix N Article 2, the
calculation of the recapture amount should be included in the deed if' a
municipality has adopted an ordinance providing for such alternate
calculation. (34)

RESPONSE: The Agency declines the suggested change. The Agency
does not control the timing or content of ordinances enacted by the
municipality, nor the fipures the municipality might adopt. Fugther, the
note may not have been executed with actval notice of the ordinance
adopted. It would, therefore, not always be practical to require those
figures to be specified in the note or deed,

273. COMMENT: The commenter states that NJA.C. 5:80-26
Appendix O Article 10 is the same as at Article 1 of the Recapture Note
and, thus, the commenter’s concemn is the same. (34)

RESPONSE: The language cited by the commenter is carried over
from prior rules. Further, the priorities of various documents based upon
the order of recordation are largely governed by statute and are not subject
to Agency regulation.

274. COMMENT: The last paragraph at N.J.A.C. 5:80-26 Appendix P-
1 should allow the municipality to sign the discharge when presented with
the restrictive covenant signed by the developer, along with the transmittal
to the county. (34)

RESPONSE: The language cited by the commenter does not prohibit
the municipality from signing a discharge at any particular time. Rather,
it permits the municipality to ensure that required documentation has been
or will be recorded properly as a condition precedent to discharge.

Federal Standards Statement

The readopted special amendments, new rules, and recodifications do
not exceed any known standards or requirements imposed by Federal law
beyond what is already required. The only area where requirements are
being applied {0 a Federal program is the application of UHAC affimuative
marketing requiremenis to Low-Income Housing Tax Credit (LIHTC)
units, However, the adjustments are minimal in comparison to that which
LIHTC units are already required to do pursuant to State law and New
Jersey’s Qualified Allocation Plan (QAP). Accordingly, a Federal
standards analysis is not required.

Full text of the readopted special amendments, new rules, and
recodifications follows (additions to proposal indicated in boldface with
asterisks *thus*; deletions from proposal indicated in brackets with
asferisks *[thus]*);

SUCHAPTER 26. UNIFORM HOUSING AFFORDABILITY
CONTROLS (UHAC)

5:80-26.1 Purpose and applicability

This subchapter is designed to implement the New Jersey Fair Housing
Act (Act), NJS.A. 52:27D-301 et seq, by ensuring that low- and
moderate-income units created pursuant to the Act are occupied by low-
and moderate-income households for an appropriate period of time. This
subchapter provides rules for the establishment and administration of
affordability controls on restricted units that receive credit pursuant to the
Act (including, but not limited to, units in municipalities that have
received a compliance certification or are in the process of seeking
compliance certification, as that term is defined at N.J.S.A. 52:27D-304;
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that have a court-approved seftlement agreement andfor judgment of
compliance and repose; that have been or are the subject of exclusionary
zoning litigation, including, but not limited to, builder’s remedy litigation;
or that received credit from the former Council on Affordable Housing);
or received funding from the Department pursuani to the Affordable
Housing Trust Fund (AHTF), previously known as the Neighborhood
Preservation Balanced Housing Program, or the Departiment’s Federal
HOME Investment Partnerships program, 24 CFR Part 92; that received
funding from the Agency through its UHORP, MONI, or CHOICE
programs; or with respect to which a municipality or developer contracts
with the Agency, HAS, or other experienced administrative agent
approved by DCA for the administration of affordability controls pursuant
1o the Act. Unless expressly stated otherwise herein, this subchapter
applies to all restricted units described in the foregoing sentence,
regardless of the date on which the units were created; provided, however,
that the rules do not apply to units qualifying for the Federat Low-Income
Housing Tax Credit (LIHTC) pursuant to Section 42 of the Intemnal
Revenue Code, units that received Balanced Housing funds pursuant to
the Agency’s Home Express program, or units receiving funding from
HUD pursuant to the Federal HOME Investment Partnerships program,
24 CFR Part 92; the National Housing Trust Fund program, 24 CFR Part
93; the HUD Section 202 Supportive Housing for the Elderly program, 24
CFR Part 8%1; the HUD Section 811 Supportive Housing for Persons with
Disabilities program, 24 CFR Part 891; the HUD HOPE VI program; or
the Federal Home Loan Bank Affordable Housing Program, 12 CFR Part
1291. However, newly constructed LIHTC wunits that receive credit
pursuant {0 the Act must be affirmatively marketed by the
developer/owner of those units in accordance with NLJLA.C. 5:80-26.16.
Otherwise, LIHTC unils are govermed by New Jersey’'s Qualified
Alocation Plan, codificd at N.J.A.C. 5:80-33. Transitional housing units
are governed by the rules of their sponsering programs, such as the
Recovery Housing Program, authorized by section 8071 ofthe SUPPORT
for Patients and Communitics Act, Pub.L. 115-271, § 8071, 132 Stat, 3894
(2018).

5:80-26.2 Definitions

The following words and terms, as used in this subchapter, shall have
the following meanings, unless the context clearly indicates otherwise.

“Act” means the New Jersey Fair Hearing Act, N.J.S.A, 52:27D-301 et
seq.

“Administrative agent” means the individual or entity responsible for
administering the affordability controls of this subchapter with respect to
specific restricted units, as designated pursuant to N.J.S.A. 52:27D-321,
N.J.AC. 5:80-26.15 and 5:99-7.

“Affordability average™ means an average of the percentage of regional
median income af which restricted units in an affordabie development are
affordable to low- and moderate-income households.

“Affordable” means, in the case of an ownership unit, that the sales
price for the unit conforms to the standards set forth at N.J.AC. 5:80-26.7
and, in the case of a rental unit, that the rent for the vnit conforms to the
standards set forth at N.J.A.C. 5:80-26.13.

“Affordabie Housing Trust Fund” or “AHTF” means that non-lapsing,
revolving trust fund established in DCA pursvant to N.J.S.A. 52:27D-320
and N.JLA.C. 5:43 to be the repository of all State funds appropriated for
affordable housing purposes. All references to the “Neighborhood
Preservation Nonlapsing Revolving Fund™ and “Balanced Housing” mean
the AHTF.

“Age-restricted unit” means a housing unit designed to meet the needs
of, and intended exclusively for, tie residents of an age-restricted segment
of the population where the adult member of the family who is the head
of the household for the purposes of determining income eligibility and
rent is a minimum age of either 62 years, or 55 years and meets the
provisions of 42 U.S.C. §§ 360! through 3619, except that due to death, a
surviving spouse of less than 55 years of age is permitted to continue (o
reside in the unit.

“Agency” means the New Jersey Housing and Mortgage Finance
Agency established pursuant to P.L. 1983, ¢, 530 (N.J.S.A, 55:14K-1
through 44) and in, but not of, DCA.
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“Assisted living residence” means a facility licensed by the New Jersey
Department of Health to provide apartment-style housing and congregate
dining and to ensure that assisted living services are available when
needed for four or more adult persons unrelated to the proprietor.
Apartment units must offer, at a minimum, one unfumished room, a
private bathroom, a kitchenette, and a lockable door on the unit entrance.

“Certified household” means a household that has been certified by an
administrative agent as a very-low-income household, a low-income
household, or a moderate-income househotd.

“CHOICE” means the no-longer-active Choices in Homeownership
Incentives for Everyone Program, as it was authorized by the Agency.

“COAH" means the Council on Affordable Housing established in, but
not of, DCA pursuant to the Act and that was abolished effective March
20, 2024, pursuant to section 3 at P.L. 2024, ¢. 2 (N.1.S.A. 52:27D-304.1).

“Compliance certification” means the cerfification issued to a
municipality by the Dispute Resolution Program or by a county-ltevel
heusing judge pursuant to section 3 at P.L. 2024, c. 2, that protects the
municipality from exclusionary zoning litigation during the current round
of present and prospective need and through July [ of the year the next
affordable housing round begins, which is also known as a “judgment of
compliance” resulting in an “order for repose.” The term “compliance
certification™ includes a judgment of repose granted in an action filed
pursuant to section 13 at P.L. 1985, ¢. 222 (N.J.S. A, 52:27D-313).

*Continuum of Care” or “CoC” means one of the 16 local planning
bodies in New Jersey that coordinate service providers and other
interested parties to prevent and end homelessness, as authorized by
subtitle C of Title IV of the McKinney-Vento Homeless Assistance Act
of 1987, 42 U.8.C. §§ 11431 through 11435.

“County-level housing judge” means a judge appointed pursuant to
section 5 at P.L. 2024, ¢. 2 (N.J.8.A. 52:27D-313.2), to resolve disputes
over the compliance of mumicipal fair share affordable housing
obligations and municipal fair share plans and housing elements with the
Act.

“DCA” and “Department” mean the State of New Jersey Department
of Community Affairs.

“Dispute Resolution Program™ means the Affordable Housing Dispute
Resolution Program, established pursuant to section 5 at P.L. 2024, ¢. 2
(N.LS.AL 52:2712-313.2).

“Division” means the Division of Local Planning Services in DCA.

“Equity share amount” means the product of the price differential and
the equity share, with the equity share being the whole number of years
that have elapsed since the last non-exempt sale of a restricted ownership
uait, divided by 100, except that the equity share may not be less than five
percent and may not exceed 30 percent,

“Exit sale” means the first authorized non-exempt sale of a restricled
unit following the end of the control period, which sale terminates the
affordability controls on the unit.

“Fair share plan” means the plan or proposal, with accompanying
ordinances and resolutions, by which a municipality proposes to satisfy
its constitutional obligation to create a realistic opportunity to meet its fair
share of low- and moderate-income housing needs of its region and which
details the affimative measures the municipality proposes to undertake to
achieve its fair share of low- and moderate-income housing, as provided
in the municipal housing element, and which addresses the development
regulations necessary to implement the housing element, including, but
not limited to, inclusionary requirements and development fees, and the
elimination of unnecessary housing cost-generating features from the
munieipal land use ordinances and regulations.

“Houschold income” means a houschold’'s gross annual income
calculated in a manner consistent with the determination of annual income
pursuant to section & of the United States Housing Act of 1937 (Section
8), not in accordance with the determination of gross income for Federal
income tax liability.

“Housing element” means the portion of a municipality's master plan
required by the Municipal Land Use Law (MLUL) at N.J.S.A. 40:55D-
28.b(3) and the Act, consisting of reports, statements, proposals, maps,
diagrams, and text designed to meet the municipatity’s fair share of its
region's present and prospective housing needs, particularly with regard
to low- and moderate-income housing, and which sets forth the municipal
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present and prospective obligation for affordable housing, determined
pursuant to NJ.S.A. 52:27D-304.1.1.

“Housing region” means a geographic arca established pursvant to
NJ.S.A. 52:27D-304.2b.

“Low-income household” means a household with a household income
equal to 50 percent or less of the regional median income,

“Moderate-income household” means a household with a houschold
income in excess of 50 percent but less than or equal to 80 percent of the
regional median income.

“MONI” means the no-ionger-active Market Oriented Neighborhood
Investment Program, as it was authorized by the Agency.

“Municipal housing lisison” or “MHL"” means an appointed municipal
employee who is, pursuant to NJ.A.C. 5:99-6, responsible for oversight
and/or administration of the affordable units created within the
municipality.

“Municipal Housing Trust Fund” means a separate, interest-bearing,
account held by a municipality for the deposit of development fees,
payments in lieu of constructing affordable units on sites zoned for
affordable housing, barrier-free escrow finds, recapture fimds, proceeds
from the sale of affordable units, rental income, repayments from
affordable housing program loans, enforcement fines, unexpended RCA
funds remaining from a completed RCA project, application fees, and any
other funds collected by the municipality in connection with its affordable
housing programs, which shall be used to address municipal low- and
moderate-income housing obligations within the time frames established
by the Legistature and as governed at N.JLA,C, 5:99-2,

“New Jersey Housing Resource Center” or “Housing Resource Center™
means the onling affordable housing listing pertal, or its successor,
overseen by the Agency pursuant to NJ.S.A. §2:27D-321.3 et seq.

“95/5 restriction” means a deed resiriction governing a restricted
ownership unit that is part of a housing element that received substantive
certification fromn COAH pursuant to N.JLA.C. 5:93, as it was in effect at
the time of the receipt of substantive certification, before October 1, 2001,
or any other deed resériction governing a restricted ownership unit with a
seller repayment option requiring 95 percent of the price differential to be
paid to the municipality or an instrament of the municipality at the closing
of a sale at market price.

“Non-exempt sale” means any sale or transfer of ownership of a
restricted unit to one’s self o to another individual other than the transfer
of ownership between spouses or civil undon partners; the transfer of
ownership between former spouses or civil union partuers ordered as a
result of a judicial decree of divorce or judicial separation, but not
including sales to third parties; the transfer of ownership between family
memnbers as a result of inheritance; the transfer of ownership through an
executor’s deed to a class A beneficiary; and the transfer of ownership by
court order.

“Nonprofit” means an organization granted nonprofit status in
accordance with section 501(c)(3) of the Internal Revenue Code.

“Price differential” means the difference between the controlled sale
price of a restricted unit and the contract price at the exit sale of the unit
*[minus reasonable real estate broker fees)*, determined as of the date of
a proposed contract of sale for the unit. If there is no proposed contract of
sale, the price differential is the difference between the controlled sale
price of a restricted unit and the appraised value of the unit as if it were
not subject to UHAC, *[minus reasonable real estate broker fees,]*
determined as of the date of the appraisal. If the controlled sale price
exceeds the comtract price or, in the absence of a contract price, the
appraised value, the price differential is zero dollars.

“Prior round unit” means a housing unit that addresses a muaicipality’s
fair share obligation from a round prior to the fourth round of affordable
housing obligations, including any unit that: (1) received substantive
certification from COAH; (2) is part of a third-round settlement agreement
or judgment of compliance approved by a court of competent jurisdiction,
inclusive of units created pursuant to a zoning designation adopted as part
of the settlement agreement or judgment of compliance fo create a realistic
opportunity for development; (3) is subject to a grant agreement or other
contract with either the State or a political subdivision thereof entered into
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prior to July 1, 2025, pursnant fo cither item (1) or (2) above; or (4)
otherwise addresses a municipality’s fair share obligation from a round
prior to the fourth round of affordable housing obligations. A unit created
after the enactment of P.L. 2024, ¢. 2 (N.1.S.A. 52:27D-304.1) on March
20, 2024, is not a prior round unit unless: (1) it is created pursuant to a
prior round development plan or zoning designation that received COAH
or court approval on or before the cutoff date of June 30, 2025, or the date
that the municipality adopts the implementing ordinances and resolutions
for the fourth round of affordable housing obligations, whichever oceurs
sooner; and (2) ifs siting and creation are consistent with the form of the
prior round development plan or zoning designation in effect as of the
cutoff date, without any amendment or variance.

“Random selection process” means a lottery process by which
currently income-eligible applicant-househelds are selected, at random,
for placement in affordable housing units such that no preference is given
to one applicant over another, except in the case of a veterans’ preference
where such an agreement exists; for purposes of matching household
income and size with an appropriately priced and sized affordable unit; or
another purpose allowed pursuant to N.JA.C. 5:80-26.7(k)3. This
definition excludes any practices that would allow affordable housing
units to be leased or sold on a first-come, first-served basis.

“Regional median income” means the median income by household
size for an applicable housing region, as calculated annually in accordance
with N.JLA.C. 5:80-26.3.

“Rent” means the gross monthly cost of a rental unit to the tenant,
including the reat paid to the landlord, as well as an allowance for tenant-
paid utilities computed in accordance with allowances published by DCA
for its Section 8 program. With respect to units in assisted living
residences, rent does not include charges for food and services.

“Restricted unit” means a dwelling unit, whether a reatal unit or
ownership unit, that is subject to the affordability controls of this
subchapter, but does not include a market-rate unit that was financed
pursuant to UHORP, MONI, or CHOICE,

“UHORP” means the Agency’s Urban Homeownership Recovery
Program, as it was authorized by the Agency Board.

“Very-low-income household” means a household with a household
income less than or equal to 30 percent of the regional median income.

“Very-low-income unit” means a restricted unit that is affordable to a
very-low-income household.

“Yeteran” means a veteran as defined at N.J.S.A. 54:4.8.10.

“Veterans’ preference” means the agreement between a mumicipality
and a developer or residential development owner that allows for low- o
moderate-income veterans to be given preference for up to 50 percent of
rental units in relevant projects, as provided for at N.JLS.A, 52:27D-311,5,

5:80-26.3 Regional income limits

(a) Administrative agents shall use the regional income limits for the
purpese of pricing affordable units and determining income eligibility of
households.

(b) Regional income limits arc based on regional median income,
whicl: is established by a regional weighted average of the *median family
incomes” published by HUD. The procedure for computing the regional
median income is:

1.For cach county in the housing region, multiply HUD’s
determination of the county’s “median famity income” for a family of four
by the Decenniat Census’s estimated niumber of households within the
county;

2. Add ihe resulting products for each county within the housing
region, then divide the sum by the summed total estimated number of
houscholds in the housing region. Round the resulting quotient up o the
nearest multiple of 100 to obtain the regional median income for a
houschold of four; and

3. To compute the regional median income for other household sizes,
multiply the regional weighted average by the percentage adjustment
facters used by HUD in the Section 8 program, fhen round each
percentage-adjusted regional weighted average up to the nearest multiple
of 160.

{c) To calculate the regional income limits, muliiply the relevant
percentage by the regional median income for the relevant houschold size.
For example, the regional income limit for a four-person low-income
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household is equal to 50 percent of the regional median income for a four-
person household, while the regional income limit for a one-person very-
low-income houschold is equal fo 30 percent of the regional median
income for a one-person household.

(d) Updated regional income limits are effective as of the effective date
of the regional Section 8 income kimils for the year, as published by HUD,
or 45 days after HUD publishes the regional Section 8 income limits for
the year, whichever comes later. The new income limits may not be less
than those of the previous year.

5:80-26.4 Affordability average; bedroom distribution

(a) The provisions of this section do not apply to prier round units,
Instead, prior round units are subject to the applicable grant of substantive
cerlification, judgment of compliance, grant agreement, or other contract,
or, if the prior round units are not subject to any grant of substantive
certification, judgment of compliance, grant agreement, or other contract,
are subject to the provisions at NLJLA C. 5:80-26.3 that were in effect prior
to December 20, 2024 {the effective date of the specially adopted
amendments, as promulgated pursuant to P.L. 2024, ¢ 2 (NJSA.
52:27D-304.1)).

(b) For the purposes of determining affordability averages and
bedroom distributions;

{, Affordability averages and bedroom distributions for small
developments, defined as any affordable development with four or fewer
restricted units, may be calculated based on the aggregate of ali the
restricted units within small developments within the municipality. This
aggregation affects only the calculations of affordability and bedroom
counts for small developments and is not to be construed to require that
the restricted units be developed or administered as one affordable
development;

2, Bedrooms may be counted as individual units if they are within
restricted units that arc group homes, other arrangements in which
households tive in distinct bedrooms and may share kitchen and plumbing
facilities, central heat, and common areas, or provider-managed housing;
and

3. Unless stated otherwise, non-integer values calculated pursuant to
this seclion are to be rounded up to the nearest whole number. However,
non-integer values calculated pursuant to (e)3, 4, or 5, or {(g)2, 3, 0r §
below may be rounded down or up to the nearest whole number in either
direction. For example, 33.1901 will typically be rounded up to 34, but
may be rounded down to 33 or up to 34 if calculated pursuant to (e)3, 4,
or 5, 0r(g)2, 3, or 5 below.

(¢) Developments approved as part of a compliance certification or that
ofherwise contain restricted units subject to the UHAC regulations shalk
satisfy the following rental affordability requirements, which
municipalities shall also establish by ordinance that:

1. The average rent for all restricted units within each affordable
development is affordable to households eaming no more than 52 percent
of median income;

2. The maximum rent for all restricted units within each affordable
development is affordable to houscholds eaming no more than 60 percent
of regional median income; however, municipalities may permit a
maximum rent affordable to households eaming no more than 70 percent
of regional median income for moderate-income units within affordable
developments where very-low-income unifs compose at teast 13 percent
of the restricted units. In such developments, the number of units with rent
affordable to households earning 70 percent of regional median income
may not exceed the number of very-low-income units *in excess of 13
percent of the restricted units*; and

3. The developers and/or municipal sponsors of restricted rental units
shall establish at feast one rent for each bedroom count for very-low-
income, low-income, and moderate-income units, provided that atleast 13
percent of all restricted units within each municipality are affordable to
and reserved for very-low-income households, with at least half of such
units made available for very-low-income families with children. Nothing
in this subsection precludes a municipality from requiring affordable
developments to have at least 13 percent of restricted units be affordable
to and reserved for very-low-income households.

(d) The maximun sale price of restricted ownership vnits within each
affordable development must be affordabte to households eaming no more
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than 70 percent of regional median income. Each affordable development
must achieve an affordability average of no more than 535 percent for
restricted ownership units. In achieving this affordability average, units
must be available for at least three different moderate-income prices
within each bedroom count with moderate-income ownership units, and
for at least two different low-income prices within each bedroom count
with low-income ownership units,

(e} Unless otherwise approved pursuant to (1) below, in each affordable
development, restricted units that are not age-restricted or supporlive
housing must be structured in conjunction with realistic market demands
such that;

1. At a minimum, the number of bedrooms within the restricted wnits
equals twice the number of restricted units;

2. Two-bedroom and/or three-bedroom units compose at least 50
percent of all restricted unils,

3. No more than 20 percent of all restricted units, rounded up or down
to the nearest whole number in either direction, are efficiency or one-
bedroom units;

4. At least 30 percent of all restricted units, rounded up or down to the
nearest whole number in either direction, are two-bedrcom units;

5. At teast 20 percent of all restricted units, rounded up or down to the
nearest whole number in either direction, are three-bedroom units; and

6. The remainder of the restricted units, if any, are allocated at the
discretion of the developer in accordance with the municipality’s housing
element and fair share plan.

(£) Unless otherwise approved pursuant to (1) below, in each affordable
development, restricted units that are age-restricted or supportive
housing®, except those supportive housing units whose sponsoring
program determines the unit arrangement,* must be structured, such
that, at a minimum, the number of bedrooms within the restricted unils
equals the number of restricted units. For example, the standard may be
met by creating a two-bedroom unit for each efficiency vnit. In affordable
developments with 20 or more restricted units that are age-restricted or
supportive housing, two-bedroom units must compose at least five percent
of those restricted units.

(g) Unless otherwise approved pursuant to (1) below, in each affordable
development, the following income distribution requirements must be
independently satisfied by the restricted units that are age-restricted, the
restricted units that are supportive housing, and the restricted units that
are neither age-restricted nor supportive housing, as well as by all of the
restricted units in the development, considered in the aggregate:

1. At teast 50 percent of all restricted units are low-income or very-
low-income unils;

2. At keast 50 percent of all restricted efficiency or one-bedroom units,
rounded up or down to the nearest whole number in either direction, are
low-income units or very-low-income units;

3. At least 50 percent of all restricted two-bedroom units, rounded up
or down to the nearest whole number in either direction, are low-income
units or very-low-income units;

4. At least 50 percent of all restricted three-bedroom units are low-
inconte units or very-fow-income units;

5. Atlcast 50 percent of all restricted units with four or more bedrooms,
rounded up or down to the nearest whole number in either direction, are
low-income units or very-low-income units; and

6. Any very-low-income units are distributed between each bedroom
count as proportionally as possible, to the nearest whole unit, te the total
number of restricted units within each bedroom count, For example, if hatf
of the restricted units are two-bedroom units, then half of the very-low-
income units skould be two-bedroom units,

(h) For the purposes of determining bonus credits pursuant to N.J.S.A.
52:27D-311.k(5), the minimum number of three-bedroom wmits required
pursuant to this subchapter is determined by taking 20 percent of the total
number of family housing units in the municipal fair share plan and
housing element, not by summing up the three-bedroom-unit
requirements calculated for each affordable development.

(i) In determining the initial rents and initial sale prices for compliance
with the affordability average requirements for restricted units other than
age-restricted units and assisted living facilities, the following standards
apply:

1. An efficiency unit is affordable to a one-person household,
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2, A one-bedroom unit is affordable to a onc-and-one-half-person
household;

3. A two-bedroom unit is affordable to a three-person household,

4. A three-bedroom unit is affordable to a four-and-one-half-person
houschold; and

5. A four-bedroom unit is affordable to a six-person household.

() For age-testricted units and assisted living facilities, the following
standards apply:

1. An efficiency unit is affordable to a one-person household;

2. A one-bedroom unit is affordable to a one-and-one-half-person
houschold; *and*

3. A two-bedroom unit is affordable to a two-person household or to
two one-person households*[; and]**,*

*{4. A three-bedroom unit is affordable to a two-and-one-half-person
household,]*

(k) The provisions of this section, except for (j) above, do not apply to
affordable developments financed pursuant to UHORP, MONI, or
CHOICE or to assisted living residences, each of which must comply with
applicable Agency rules.

{1} The requirements at (¢), (), and (g) above must be satisfied by ali
restricted units in the municipality, considered in the aggregate. The
individual requirements at {¢), (f), and (g) above may be waived or altered
for a specific affordable development with written approval from the
Division if such waiver or alteration would not result in a material
deviation from the municipal housing element and fair share plan,
Waivers approved by the Division must be published on a public webpage
within 30 days of approval. Any waiver or alteration that would result in
a material deviation from the municipal housing element and fair share
plan must receive written approval fiom a county-level housing judge.

5:80-26.5 Occupancy standards

{a) Prior round units whose siting and creation are consistent with a
prior round development or zoning designation that received COAH or
court approval on or before June 30, 2025, or the date that the municipality
adopis fhe implementing ordinances and resolutions for the fourth round
of affordable housing obligations, whichever occurs soomer, are not
subject to the requirements detailed in this subsection. Rather, those prior
round units remain subject to the applicable grant of substantive
certification, judgment of compliance, grant agreement, or other contract,
or, if the prior round units are not subject to any grant of substantive
certification, judgment of compliance, grant agreement, or other contract,
remain subject to N.JAC. 5:80-26.3(f) as it was in effect prior to
December 20, 2024, Developments approved as part of a compliance
certification or that otherwise contain restricted units subject to the UHAC
regulations shall satisfy the following occupancy standards:

L. For any 100-percent affordable development comprising one or
more restricted units:

i. Restricted units must meet the minimum square footage required for
the number of inhabitants for which the unit is marketed and the minimum
square footage required for each bedroom, as set forth in the
Neighborhood Preservation Balanced Housing rules at N.J.A.C. 5:43-2.4;

ii. Each bedroom in each restricted unit must have at least one window;
and

iii. Restricted units must include adequate air conditioning and heating;

2. For developments comprising market-rate rental units and restricted
rental units:

i. Restricted units must wse the same building materials and
architectural design elemenis (for example, plumbing, insulation, or
siding) as market-rate units of the same unit type {(for example, flat or
townhome) within the same development, except that restricted vaits and
market-rate units may use different interior finishes;

ii. Restricted units and market-rate units within the same affordable
development must be sited such that resiricted units are not concentrated
in less desirable locations;

iii. Restricted units may not be physically clustered so as o segregate
restricted and market-rate units within the same development or within
the same building, but must be interspersed throughout the development,
except that age-restricted and supportive housing units may be physically
clustered if the clustering facilitates the provision of on-sitc medical
services or on-site social services;
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iv. Residents of restricted units must be offered the same access to
communal amenities as residents of market-rate units within the same
affordable development. Examples of communal amenities include, but
are not limited to, comununity pools, filness and recreation centers,
playgrounds, common rocms and outdoor spaces, and building entrances
and exits;

v. Restricted units must include adequate air conditioning and heating
and, if market-rate units provide cooling and heating, restricted units must
use the same type of cooling and heating sources as market-rate units of
the same unit type;

vi, Each bedroom in each restricted unit must have at least ene window;

vii. Restricted units must be of the same unit type as market-rate units
within the same building; and

viii. Restricted units and bedrooms must be no less than 90 percent of
the mrinimum size prescribed by the Neighborhood Preservation Balanced
Housing rules at N.J.A.C. 5:43-2.4;

3. For developments containing for-sale units, including those with a
mix of rental and for-sate units, (2)2 above shall govern the rental units,
while for-sale units shall adhere to the following:

i Restricted units must use the same building standards as market-rate
units of the same unit type (for example, flat, townhome, or single-family
home}, except that restricted units and market-rate units may use different
interior finishes;

ii. Restricted units may be clustered, provided that the buildings or
housing product fypes containing the restricted units are inteprated
throughout the development and are not concentrated in an undesirable
location or in undesirable locations;

iii. Restricted units may be of different housing product types than
market-rate units, provided that developments containing market-rate
duplexes, townhomes, and/or single-family homes offer restricted
housing opiions that also include duplexes, townhomes, and/or single-
family homes;

iv. Restricted units must meet the minimum square footage required
for the number of inhabitants for which the unit is marketed and the
minimum square footage required for each bedroom, as set forth in the
Neighborhood Preservation Balanced Housing rules at N.JA.C. 5:43-2.4;

v. Penthouse and end units may be reserved for market-rate sale,
provided that the overall number, value, and distribution of affordable
units across the development is not negatively impacted by such
reservation(s);

vi. Residents of restricted units must be offered the same access to
communal amenities as residents of market-rate units within the same
affordable development. Examples of communal amenities include, but
are not limited to, community pools, fitness and recreation centers,
playgrounds, commen rooms and outdoor spaces, and building entrances
and exils;

vii. Each bedroom in each restricted unit must have at least one
window; and

viii, Resiricted wnits must include adequate air conditioning and
heating;

4. If the affordable development is constructed in phases, than:

i. No more than 25 percent of the market-rate units plus one, may be
completed prior to the completion of 10 percent of the restricied units;

ii. No more than 50 percent of the market-rate units may be compieted
prior to the completion of 50 percent of the restricted units;

iif, No more than 75 percent of the market-rate units may be completed
prior to the completion of 75 percent of the restricted units; and

iv. No more than 90 percent of the market-rate units may be completed
prior to the completion of all of the restricted vnits.

5. The individual requirements at {a)l, 2, 3, and 4 above, except for
{a)div above, may be waived or altered with writien approval fiom the
Division if such waiver or alteration would not result in a material
deviation from the municipal housing element and fair share plan,
Waivers approved by the Division must be published on a public webpage
within 30 days of approval. Any waiver or alteration that would result in
a material deviation from the municipat housing element or fair share plan
must receive written approval from a county-level housing judge.

(b) In referring certified houscholds to specific restricted units, the
administrative agent shall strive, to the extent feasible and without causing
an undue delay in occupying the unit, to:
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1, Ensure each bedroom is oceupied by at least one person, except for
age-restricted units;

2. Provide a bedroom for every two adult occupants;

3, With regard to occupants under the age of 18§, accommodate the
household’s requested arrangement, excepi that such arrangement may
not result in more than two occupants under the age of 18 occupying any
bedroom; and

4. Avoid placing a one-person household into a unit with more than
one bedroom.

5:80-26.6 Centrol periods for ownership units

(a) Each restricted ownership unit is subject to the affordability
controls of this subchapter for a deed-restricted control period. The
minimum duration of the control period is:

I. Thirty years for any ownership unit created on or after December 20,
2024;

2, Thirty years for any ownership unit receiving an extension of
affordability controls on or after December 20, 2024, unless the original
term of affordability exceeds 30 years, in which case, the minimum
control period for the extension is the number of years, not less than 20
years, that in combination with the original term results in 60 years of
affordability;

3. Govemed by the grant of substantive certification, judgment of
compliance, grant apreement, or other comtract for any prior round
ownership unit, including alf units governed by 95/5 restrictions, sold
before December 20, 2024; and

4. Governed by the form of UHAC in effect as of December 20, 2004,
for any unit sold between December 20, 2004 and December 20, 2024,
that is not the subject of a grant of substantive certification, judgment of
compliance, grant agreement, or other contract,

(b) The control period for a restricted ownership unit commences on
the date that the initial certified household takes title to the unit or, if
existing affordability conirols are being extended, on the effective date of
the extension. The date of commencement must be identified in the deed
restriction.

(c) The control period for a restricted ownership unit continues until
the end date identified in the deed restriction, or untif the minimum
duration has elapsed if a specific end date cannot be determined according
to the terms of the deed restriction. After the end of the control peried, the
restricted ownership unit remains subject to the affordability controls set
forth in this subchapter until the owner gives notice of their intent to make
an exit sale, at which point:

1. If the municipality exercises the right to extend the affordability
controls on the unit pursuant to (i) below, no exit sale occurs and a new
control period commences; or

2. If the municipalify does not exercise the right to extend the
affordability controls on the uvnit pursuant to (h) below, the affordability
controls terminate following the exit sale.

(d) For each restricted ownership unit, at initial sale, the administrative
agent shall determine a preliminary recapture amount equal to the price
differential between the resiricted price of the umit, based on the
requirements at N.JLA.C. 5:80-26.7, and the non-restricted, fair market
value of the unit, based on either an appraisal or the unit’s equalized
assessed value. Foliowing this determination, the initial purchaser and
each successive purchaser during the confrol period shall execute and
deliver to the administrative agent & recapture note, secured by a recapture
Hen evidenced by a duly recorded mortgage on the unit, obligating the
purchaser and the purchaser’s heirs, successors, and assigns to repay a
recapture amount at the time of the exit sale.

1. The recapture nofe and recapture lien must:

i. Be in favor of the Agency, if the unit was financed through UHORP,
MONI, or CHOICE, in favor of the State if State funds other than
UUHORP, MONI, or CHOICE confributed to the financing of the unit, in
favor of the nonprofit if the unit was developed by a qualified nonprofit
entity without Agency or State funding, and, in all other cases, in favor of
the municipality int which tite unit is located;

ii. Be in the applicable forms prescribed at NJAC, 5:80-26
Appendices D-2, L, M, N, O, and Q, incorporated herein by reference;
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iii. In addition to the preliminary recapture amount calculated at initial
sate, include the restricted price and the non-restricted, fair market value
of the unit at the time of initial sale; and

iv. Provide that the actual recapture amount will be determined upon
exit sale and will be equal to the price differential minus the equity share
amount, or another amount determined by an ordinance of the municipal
governing body, which must be less than the price differential minus the
equity share amount,

2. The recapture lien must provide that:

i. The recapture amount be reduced by the cumulative dollar value of
capital improvements made afler the last non-exempt sale during the
control period for improvements and/or upgrades to the unit, as may be
approved by the administrative agent, excluding capital improvements
paid for by the entity favored on the recapiure note and recapture lien;

il. The lien will remain a lien on the property until it is satisfied and the
adminisirative agent files a discharge; and

fit, A municipality that exercises the option to purchase the restricted
ownership unit pursvant to (h)6H below is not required to satisfy the
recapture lien.

{¢) For ecach restricted ownership unit not govemed by a 95/5
restriction, all conveyances must be made by deeds and restrictive
covenanis in the forms prescribed at N.J.A.C. 5:80-26 Appendices A, C,
D-1, -2, D4, L, M, N, O, and Q, incorporated herein by reference, as
applicable. For each restricted ownership unit governed by a 95/5
restriction, all conveyances during the 95/5 control period must be made
by deeds and restrictive covenanls in the forms prescribed at N.JA.C.
5:80-26 Appendices B, C, G, and H, incorporated herein by reference.
Prior to the issuance of any building permit for the new construction of
restricted ownership units, the developer/fowner and the municipatity shall
record a preliminary instrument in the form set forth at N.J.A.C. 5:80-26
Appendix P-1, incorporated herein by reference, that specifies, at a
minimom, the total number of ownership units to be constructed, the
number of resiricted ownership units to be constructed, the anticipated
numbers of restricted ownership units that will be very-low-income, fow-
income, and moderate-income, the address(es) and parcel(s) of the
property, and the anticipated timeline for completion, including projected
phasing. The preliminary instrument must provide that it will be replaced
by the recording of the full deed restriction prior to the issuance of the
certificate of occupancy, at which point the preliminary instrument will
be extinguished.

(f)In furtherance of the State’s vested interest in maintaining
affordable housing, all conveyances of restricted ownership units are
deemed to have been made by deeds and restrictive covenants as
prescribed at (¢) above, regardless of whether such required instruments
have actuatly been prepared or executed, DCA, the Agency, and/or any
municipality or party may enforce the restrictions that would have been
included in such instrument(s), as if such instrument(s) had, in fact, been
prepared and duly executed. A sale or transfer of ownership made, other
than in conformity with the requirements of this subchapter is not an
authorized non-gxempt sale; thus, all requirements, restrictions, and lens
associated with the unit being sold or transferred remain in effect until fall
satisfaction thereof and compliance with this subchapier.

(2) A municipality may, in its sole discretion, elect to release a
restricted ownership unit from the affordability controls of this subchapter
prior to any intended exit sate if:

1. The minimum duration described at {a) above has fully clapsed by
the effective date of release;

2. The municipal election to release the restricted unit from the
affordability controls of this subchapter is made pursuant to a municipal
ordinance authorizing such elections;

3. The recapture lien required pursuant to (d) above remains in fufl
force and effect; and

4. If the recapture lien is in favor of the municipality, the municipal
housing element and fair share plan require that all proceeds from
satisfaction of recapture liens on restricted ownership units be deposited
into the municipat housing trust fund to be used to create new restricted
units to replace units released from affordability controls within the
municipality.
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(h) A municipality may, in its sole discretion, elect to extend the
affordability controls of this subchapter on a restricted ownership unit;
provided that:

1. The unit’s deed-restricted control period *[will]* end*s*:

i. Int the current round of housing obligations; or

ii. In the next round of housing obligations, if the municipal efection to
extend affordability controls is made no earlier than one year before the
end of the current round of housing obligations;

2. The recapture lien *[required pursuant to (d) above]* remains in full
force and effect;

3. A new deed restriction is issued that commences a new control
period of at least the minimum duration specified at (a)2 above;

4. If the municipality has not received notice of any intent by the owner
to make an exit sale, the municipality notifies the owner, by certified mail
and, if known, by cmail, of its election to extend affordability controls no
earlier than one year and no later than 180 days before the *[effective date
of extension]* *execution of a new deed restriction extending
affordability controls*, during which time the owner shall have the
opportunity to seek and provide notice of intent for an exit sale and/or
obtain an appraisal of the value of their unit as if it were not subject to
UHAC;

5. If the municipality has received notice of the owner’s intent to make
an exit sale, the mumicipality notifies the owner, by certified mail and, if
known, by email, of its election to extend affordability confrols no later
than 60 days after receiving notice of the owner's intent; and

6. The municipality either:

i. Pays to the owner of the restricted unif an amount no less than the
equity share amount; *{or]*

ii. Purchases the restricted unit at a price ro Iess than the total of the
maximum restricted sale price and the equity share amount, then conveys
the unit to a very-low-, low-, or moderate-income purchaser at a price not
to exceed the maximum restricted sale price*[.]**; or

iii. If the restricted unit is governed by a deed restriction executed
prior to November 6, 2025, extends affordability controls pursuant to
the terms of the governing deed restriction, provided that a new deed
restriction is executed according to the requirements of this
subchapter.*

(i The owner of a restricted ownership unit must notify the
administrative agent and municipal housing liaison, by mail, of any intent
to sell the unit at keast 60 days prior to entering into an agreement for an
exit sale, Upon receipt of the owner’s notice, the municipality has 60 days
to elect {o extend controls on the unit pursuant to (h) above. If the owner
does not sell the unit within one year of the date of the delivery of the
notice of infent to seil, *[the option to extend controls on the unit will be
restored and]* the owner must submit a new notice of intent to sell at least
60 days before any future proposed date of sale.

(j) During the 60-day period following notice of an owner’s intent to
make an exit sale, any non-municipal entity favored on the recapture note
and recapture mortgage lien pursuant to (d}!i above may give notice of
intent to purchase the restricted ownership unit. If the municipality does
not extend affordability controls on the unit, the non-municipal entity may
purchase the unit and convey it to an eligible purchaser pursvant to (h)6ii
above; provided that a new deed restriction is issued that commences a
new control period of at least the minimum duration specified at (a)2
above,

(k) Any price differential, equity share amount, or recapture amount
must be based on a price that bears a reasonable relationship to the housing
unit's fair market value,

1. For all exit sales, the administrative agent shall examine the confract
of sate to determine if the proposed sale price bears a reasonable
relationship to the housing unit's fair market value. In making this
determination, the administrative agent may rely on comparable sales data
or an appraisal. The administrative agent may not approve any exit sale if
the administrative agent determines that the sale price does not bear a
reasonable relationship to fair market value. The administrative agent
must make such a determination within 20 days of reczipt of the contract
of sale and then calculate the price differential and recapture amount;

2. For all muenicipal extensions of affordability controls *pursuant to
(h)6i and ii above*, the price differential used to determine the equity
share amount must be based on either an appraisai or the unit’s equalized
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assessed value. The administrative agent shail determine if the price
differential is based on a price that bears a reasonable relationship to the
housing unit’s fair market value. The municipality may not make or
approve any payment of an equity share amount that is not reasonably
related to the housing unit’s fair market value; and

3. The administrative agent shall adopt an appeal procedure by which
an owner may submit written documentation requesting the administrative
agent fo recalculate the price differential, equity share amount, andfor
recapture amount if the owner believes an error has been made, or fo
reconsider a determination that a price does or does not bear a reasonable
relationship to fair market value. A determination made as a result of such
an appeal is a final determination of the administrative agent appealable
pursuant to N.JA.C. 5:80-26.20.

(1) The entry and enforcement of any judgment of foreclosure on a
restricted ownership unit shall *not* extinguish *the* affordability
controls*[; however, the municipality, as well as any non-municipal entity
favored on the recapiure note and recapture mortgage lien pursuant to
(d)1i above, has 60 days following notice of foreclosure to purchase the
unit at an amount not to exceed the maximum restricted sale price and
convey the unit to an eligible purchaser, including the existing owner, at
a price not to exceed the maximum restricted sale price; provided that a
new deed restriction is issued with a control period that ends no earlier
than the original control period end date effective before foreclosure.
Priority for such purchase goes to the mumicipality, then, if the
municipality does not purchase the unit, to the non-municipal entity]* *set
forth in this subchapter®.

{m) AH extensions of affordability controls on restricted ownership
units must be made according to the requirements of this section to receive
credit pursnant to the Act. This requirement applies to extensions of
affordability controls on any restricted ownership units curently
governed by control periods that commenced prior to *[December 20,
2024]* *November 6, 2025% including all units govemed by 95/5
restrictions.

(n) Upon termination of affordability controls on a restricted
ownership unit, the administrative agent shall, within 60 days of
termination, execute & release, substantiatly in the form set forth at
N.J.A.C. 5:80-26 Appendix F-1, incorporated herein by reference, of all
restriction instruments with respect to the unit. The owner of the restricted
unit shall record the release instruments and promptly return the recorded
originals to the administrative agent. The owner of a unit released from
the affordability coutrols of this subchapter may sell the uait to any
purchaser af the fair market price.

5:80-26.7 Price resirictions for ownership units

(a) The administrative agent shafl set the initial purchase price for a
resiricted ownership unit. If the unit is receiving assistance pursuant to the
AHTEF, the price must be consistent with the AHTF grant agreement.

(b) The initial purchase price for all restricted ownership units is
calculated so that the monthiy carrying costs of the unit, including
principal and interest (based on a mortgage loan equal to 95 percent of the
purchase price and the FreddieMac 30-Year Fixed Rate-Mortgage rate of
interest), taxes, homeowner and private mortgage insurance, and realistic
condomininm or komecwner association fees, do not exceed *[33]* *304*
percent of the eligible monthly income of an appropriate household size
as determined pursuant to NL.JL.A.C. 5:80-26.4; provided, however, that the
price is subject to the affordability average requirement at N.LA.C. 5:80-
26.4.

(c) The maximum resale price for a restricted ownership unit, if the
resale occurs prior to the one-year anniversary of the date on which title
to the unit was first transferred to a certified household, is the initial
purchase price. If the resale occurs on or after such anniversary date, the
maximum resale price is the *[original*] *most recent non-cxempt*
purchase price increased to reflect the cumulative annual percentage
increases to the regional median income, effective as of the same date as
the regional median income calculated pursvant to N.J.A.C. 5:80-26.3.
The maximum resale price may be further increased by an amount up te
the cumutative dollar value of approved capital improvements made after
the last non-exempt sale for improvements and/or upgrades to the unit,
excluding capital improvements paid for by the entity favored on the
recapture note and recapture lien described at N.JA.C. 5:80-26.6(d);
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however, the increase for capital improvements may not result in the final
maximum resale price exceeding whatever initial purchase price the unit
would have if it were being offered for purchase for the first time,
calculated pursuant to {b) above. No increase for capital improvements is
permitted if the maximum resale price prior to adjusting for capital
improvements already exceeds whatever initial purchase price the unit
would have if it were being offered for purchase for the first time,
calculated pursuant to (b) above. All adiusiments for capital
improvemenis are subject to 10-year, straight-line depreciation.

(d) The administrative agent shall approve all resale prices, in writing,
and in advance of the resale, to ensure compliance with the foregoing
standards. The administrative agent may approve an actual resale price
that is lower than the maximum resale price for reasons including, but not
limited to, home disrepair and market decline, and shalk not caleulate a
resale price tower than the last recorded purchase price unless they
detenmine that the decreased price is a result of such reasons.

(e) The master deeds and declarations of covenants and restrictions for
affordable developments may not distinguish between restricted units and
market-rate units in the calculation of any condominivm or homeowner
association fees and special assessments to be paid by low- and moderate-
income purchasers and those to be paid by market-rate purchasers.
*[Condominium or homeowner association fees and special assessments
charged to affordable units shall be based on the common inferest
percentage and the full build-out budget. Affordable units in a
condominium or homeowner association}* *Notwithstanding the
foregoing sentence, condominium units* subject to a municipal
ordinance adopted before December 20, 2004, which ordinance provides
for condominivm or homeowner association fees and/or assessments
different from those provided for in this subsection are governed by the
ordinance. *[Ifthe affordability controls on such units are extended by the
municipality or by agreement between the municipality and the affordabte
homeowner, the existing fee structure will be maintained. Any increase to
the homeowner association fee, condominium association fee, or amenity
fee that would cause an owner of an affordable unit to exceed the housing
costs specified in this subchapter is prohibited. If renovations or charges
related to a special assessment do not impact or benefit affordable units,
affordable unit owners may not be subject to the special assessment
charge.]*

5:80-26.8  Buyer income eligibility for ownership units

{(a) Very-low-income ownership units are reserved for households with
a household income less than or equal to 30 percent of regional median
income, Low-income ownership units are reserved for households with a
household income tess than or equal to 50 percent of regional median
income, Moderate-income ownership units are reserved for households
with a household income less than 80 percent of regional median income.
For example, a househotd eaming 48 percent of regional median income
may qualify for any low-income or moderate-income unit; however, a
household earning 53 percent of regional median income would qualify
for a moderate-income unit, but woutd not qualify for a low-income unit.
Notwithstanding the foregoing, the administrative agent may pemmit
moderate-income purchasers to buy low-income units in housing markets
where, as determined by the Division, units are reserved for low-income
purchasers, but there is an insufficient number of fow-income purchasers
to permit prompt occupancy of the units. In such instances, the purchased
unit must be maintained as a low-income unit and sold at a low-income
price point such that on the rext resale the unit will still be affordable to
low-income households and able to be purchased by a low-income
househotd. Similarty, the administrative agent may permit fow-income
purchasers to buy very-low-income units in housing markets where, as
determined by the Division, units are reserved for very-low-income
purchasers, but there is an insufficient number of very-low-income
purchasers to permit prompt occupancy of the units, In stich instances, the
purchased unit must be maintained as a very-low-income unif and sold at
a very-low-income price point such that on the next resale the unit wilt
still be affordable to very-low-ineome households and able to be
purchased by a very-low-income household. A very-low-income unit that
is seeking bonus credit pursuant to N.J.S.A. 52:27D-31 L.k{9) must first
be advertised exclusively as a very-low-income unit according to the
affimalive marketing requirements at NJAC. 5:830-26.16, then
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advertised as a very-low-income or low-income unit for at least 30
additional days prior to referring any fow-income houseitold to the unit.
A centified household that purchases a restricted ownership unit must
occupy it as the principal residence and not lease the unit; provided,
however, the administrative agent may permit the owner of a restricted
owmnership unit, upon a showing of hardship, to lease the unit to a certified
household for a period not to exceed one year.

(b) The administrative agent shall certify a household as eligible for a
restricted ownership unit when the household is a low-income household
or a moderate-income houschold, as applicable to the unit, and the
estimated monthly housing cost for the unit (incinding principal, interest,
taxes, homeowner and private mortgage insurance, and reafistic
condominium or homeowner association fees, as applicable) does not
exceed 35 percent of the household’s eligible monthly income, The
administrative agent, however, may exercise its discretion to certify a low-
or moderate-income household as eligible despite the fact that the unit's
monthly housing cost would exceed the 35 percent tevel, if the hotisehold
obtains & firm mortgage loan commitment at the higher level from a
licensed financial institution, under terms consistent with the
requirements of the New Jersey Home Ownership Security Act of 2002,
N.J.S.A. 46:10B-22 through 35, including certification from a nonprofit
counselor approved by HUD or the New Jersey Department of Banking
and Insurance fhal the borrower has received counseling on the
advisability of the loan transaction.

5:80-26.9  Limitations on indebtedness secured by ownership units;
subordination

(a) Prior to incuming any indebtedness to be secured by an ownership
unit, the owner shall submit to the administrative agent a notice of intent
to incur such indebtedness (for example, a home equity loan or solar loan),
in such form and with such documentary support as determined by the
administrative agent, and the owner may not incur any such indebtedness
unless and until the administrative agent has determined and confirmed,
in writing, that the proposed indebtedness complies with the provisions of
this section.

{b) With the exception of original purchase money mortgages, during
a control period, neither an owner nor a lender shall at any time cause or
permit the total indebledness secured by an ownership unit to exceed 95
percent of the maximum allowable resale price of that unit, as such price
is determined by the administrative agent in accordance with N.JA.C.
5:80-26.7(c).

5:80-26,10  Capital improvements to ownership units

(2) The owner of an ownership unit may apply to the administrative
agent to recalculate the maximum sale price for the unit to reflect eligible
capital improvements made since they purchased the unit. Eligible capital
improvements are limited to those that make the unit suitable for a larger
household, that is adding bedrooms and/or bathrooms, However, the
maximum sale price of an improved housing unit may not exceed the
limits of affordability for the farger houschold.

(b) Upon the resale of a restricted ownership unit, afl items of property
that are permanently affixed to the unit or were included when the unit
was initially restricted (for example, refrigerator, range, washer, dryer,
dishwasher, or flooring) are included in the maximum alfowable resale
price. Other items may be sold to the purchaser at a reasonable price that
has been approved by the administrative agent at the time of signing the
agreement to purchase. The purchase of central air conditioning installed
subsequent to the initial sale of the unit and not included in the base price
may be made a condition of the unit resale provided the price, subject to
10-year, straight-line depreciation, has been approved by the
administrative agent. Unless otherwise approved by the administrative
agent, the purchase of any property other than central air conditioning may
not be made a condition of the unit resale. The owner and the purchaser
must personally certify at the time of closing that no unapproved transfer
of funds for the purpose of selling and receiving property has taken place
at resale.

{c) Capital improvements, excluding capital improvements paid for by
the entity favored on the recapture note and recapture lien described at
NJA.C. 5:80-26.6(d), approved, in writing, by the administrative agent
for non-cosmetic replacement of existing items of property or non-
cosmetic improvement fo the property (for example, replacement of a

{CITE 57 NJ.R. 2777)




COMMUNITY AFFAIRS

leaky reof, installation of a solar energy system owned by the homeowner,
instatlation of energy-efficient windows, or replacement of broken
appliances with ENERGY STAR-labeled products) shall not cause the
maximum sale price to be recalculated, but will be factored into
calculating reductions to the recapture amount pursuant to N.JLA.C. 5:80-
26.6(d)2i and into calculsting adjustments to the maximum sale price
pursuant to N.J.AC. 5:80-26.7(c). Capital improvemenis are subject to
10-year, straight-line depreciation.

5:80-26.11 Maintenance of resiricted ownership units

Upon the first transfer of title that follows the expiration of the deed-
restricted control period provided pursuant to NJA.C. 5:80-26.6, if
requested by the administrative agent, the owner of a restricted ownership
unit shall obtain a Continuing Certificate of Occupancy or a certified
statement from the municipal building inspector stating that the unit meets
all code standards.

5:80-26.12  Control periods for rental units

(a) Each restricted rental unit is subject to the affordability controls of
this subchapter for a deed-restricted control period. The minimum
duration of the conirol period is:

1. Forty years for any rental unit ereated on or afier December 20,
2024;

2, Thirty years for any rental unit in a 100 percent affordable property
that, on or after December 20, 2024, elects to extinguish its existing deed
restriction fo enter inio a new deed restriction and commence refinancing
and/or rehabilitation for the purpose of preservation;

3. Thirty years for any other rental unit that, on or after December 20,
2024, extends its affordability controls for a new term of affordability,
unless the original term of affordability exceeds 30 years, in which case,
the minimum control period for the extension is the number of years, not
less than 20, that in combination with the original term results in 60 years
of affordability;

4, Governed by the grant of substantive certification, judgment of
compliance, grant agreement, or other contract for any prior round rental
unit that was issued its certificate of occupancy before December 20,
2024; and

5. Governed by the form of UHAC in effect as of December 20, 2004,
for any prior round rental unit that was issued its certificate of occupancy
between December 20, 2004 and December 20, 2024, and that is not the
subject of a grant of substantive certification, judgment of compliance,
grant agreement, or other contract,

{b) The control period for the resiricted rental unit{s) in a development
commences on the first date that a unit is issued a cettificate of occupancy
following the execution of the deed restriction or, if affordability controls
are being extended, on the effective date of the extension.

(c) The controt period for the restricted rental unit{s) in a development
continues until the end date identified in the deed restriction, or until the
minimum duration has elapsed if a specific end date cannet be determined
according to the terms of the deed restriction. After the end of the control
period, each restricted rental unit in the development remains subject to
the affordability controls of this subchapter nntil;

1.The occupant houschold vacates the unit, at which point
affordability conirols terminate; or

2. The occupant household’s houschold income is found to exceed 80
percent of the regional median income for the relevant household size,
after which affordability controls terminate at the later of either the next
scheduled lease renewal or in 60 days.

(d) The deeds of all real property that include restricted rental units
created or extended pursuant to the existing rules must confain deed-
restriction langnage that conforms with the requirements of this
subchapter and is substantially in the form set forth at N.JA.C. 5:80-26
Appendix E. The deed restriction:

1. Is to be read in accordance with the requirements of this subchapter,
such that any ferm that directly conflicts with or circumvents the
requirements of this subchapter, regardiess of intentton, is unenforceable,
of no legatl effect, and contrary fo the public policy of the State;

2. Is governed by the requirements of this subchapter regardless of the
language ultimately utilized in the recorded deed restriction document;

3.1Is severable, such that invalidation of any provision due to
inconsistency with these regulations will not terminate the deed
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restriction, but, rather, will result in the deed restriction being read to
include the provision of these regulations with which the original
language was inconsistent;

4. Has priority over all morigages on the property; and

3. Must be filed with the records office of the county in which the unit
is located by the developer or owner of the restricted rental uniis, who
then must, no later than 30 days after the commencement of the control
period, provide to the administrative agent:

i. A copy of the filed deed restriction; and

il. Certification by the preparer of the deed restriction that the deed
restriction conforms with all requirements of this subchapter, and that the
deed restriction language at N.J.A.C. 5:80-26 Appendix E, has been
included therein.

(e) Failure to record a deed restriction does not, under any
circumstances, excuse a properly from the requirements of this
subchapter, If a development is sold by a developer prior to recording the
deed restriction, the buyer is not excused from adhering to the
requirements of this subchapter and any recourse shall be to recover from
the seller rather than seeking fo extinguish any affordability controls of
the development. Prior to the issuance of any building permit for the
construction/rehabilitation of restricted rental units, the developer/fowner
and the municipality shall record a preliminary instrement in the form set
forth at N.J.A.C. 5:80-26 Appendix P-2, incorporated herein by reference
that specifies, at a minimum, the total number of rental units to be
constructed/echabilitated, the number of restricted rental units o be
constructed/rehabilitated, the anticipated numbers of restricted rental units
that will be very-low-income, low-income, and moderate-income, the
address(es) and parcel(s) of the property, and the anticipated timeline for
completion, including projected phasing. The preliminary instrument
must provide that it will be replaced by the recording of a full deed
restriction prior to the issuance of the certificate of occupancy, af which
point the preliminary instrument will be extinguished. The full deed
restriction must be recorded prior to receiving a certificate of occupancy.

(£) A resiricted rental unit remains subject to the affordability controls
of this subchapter despite the occurrence of any of the following events:

1. A sublease or assignment of the lease of the unit;

2. A sale or other voluntary transfer of ownership of the unit;

3. The entry and enforcement of any judgment of foreclosure or grant
of a deed in lieu of foreclosure; or

4. The end of the control period, until the occupant household vacates
the unit pursuant to {c)! above or is found to be income-ineligible
pursuant to (c)2 above.

(g) A municipality may, in its sole discretion, elect to release any or all
of the restricted rental units in & development from the affordability
confrols of this subchapter prior to the end of the deed-restricted control
period if:

1. The minitam duraiion of the control period described at (a) above
has fully elapsed by the effective date of release;

2, The municipal election to release the restricted unit(s) from the
affordability controls of this subchapter is made pursuant to a municipal
ordinance authorizing such elections; and

3. The release is not inconsistent with the municipal housing element
and fair share plan.

(h) A municipality may, in its sole discretion, elect to extend the
affordability controls of this subchapter on any or all of the restricted
rental units in a development; provided that:

1. The deed-restricted control period *[has not already ended, but
will]* end*s*:

i, In the current round of housing obligations; or

ii. In the next round of housing obligations, if the municipal election to
extend affordability controls is made no earlier than two years before the
end of the current round of housing obligations;

2. The municipal election to extend the affordability controls is made
pursuant to a municipal ordinance authorizing such elections;

3. A new deed restriction is issued, containing deed restriction
fanguage that conforms with the requirements of this subchapter and is
substantially in the form set forth at N.J.A.C. 5:80-26 Appendix E that
commences a new control pericd of at least the minimum duration
specified at (a3 above;
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4. If the municipality has not received notice of the owner’s intent for
the affordability controls to be extinguished, the municipality notifies the
owner of the development, by certified mail and by email, of its election
to extend affordability controls no later than 180 days prior to the
*effective date of extension]* *execution of a new deed restriction
extending affordability controls®, except that the notice period may be
shortened with consent of the owner;

5, If the municipality has received notice of the owner’s intent for the
affordability controls to be extinguished, the municipality notiffes the
owner, by centified mail and by email, of its election to extend
affordability controls no later than 180 days after receiving notice of the
owner’s intent;

6. If permitted by the relevant statte, the municipality grants or
extends an agreement for payment in liew of taxes pursuant to the New
Jersey Long Term Tax Exemption Law, N.J.S.A. 40A:20-1 et seq., or
pursuant to N.J.S.A. 55:14K-37.b; and

7. If seeking bonus credit pursuant to N.J.S.A. 52:27D-311.k(7), to
support the preservation of the restricted remtal vnits, the municipality
coniributes:

i, At least $12,000 per restricted unit (which amount may be adjusted
annually in accordance with the maximum annual rent increase
determined pursuant to N.JLA.C. 5:80-26.13(b)) from the municipal
affordable housing trust fund, if an agreement for payment in lieu of taxes
has been granted or extended,

it At least $17,500 per restricted unit (which amount may be adjusted
annually in accordance with the maximum annual rest increase
determined pursuant to N.J.A.C. 5:80-26.13(b)) from the municipal
affordable housing trust fund, if no agreement for payment in lieu of taxes
Ias been granted or extended, or

iii. Any other assistance not less than the equivalent of $10,000 per
restricted unit (which amount may be adjusted annually in accordance
with the maximum annual rent increase determined pursuant to N.J.A.C.
5:80-26.13(b)), if the assistance was approved pursuant to N.LS.A.
52:27D-329.2(4) as part of the municipality’s compliance certification or
by DCA, and if the assistance is consistent with the municipality’s
housing element and fair share plan.

(i) The owner of a restricted rental unit must notify the administrative
agent and municipal housing liaison, by certified mail and by email, as
welk as all current tenants, by plain language notice, of any intent for the
affordabifity controls on the unit to be extinguished at the end of the
confrol period no earlier than *[180 days]* *one year* before the end of
the control period. Upon receipt of the owner’s notice, the municipality
has 180 days to extend conmtrols on the unit pursuant to (h} above.
Affordability controls shall remain in effect during the 180-day notice
period, or, if the owner never provides notice, indefinitely, unless the
municipatity affinnatively declines to extend affordability controls.

{j) The owner of'a 100 percent affordable rental development may elect
to extinguish the existing deed restriction and extend the affordability
controls of this subchapter on all of the restricted rental units in the
development, provided that:

1. A refinancing and/or rehabititation of the property is commenced,

2.A new deed restriction is issued, containing deed restriction
language that conforms with the requirements of this subchapter and is
substantially in the form set forth at N.JA.C. 5:80-26 Appendix E that
conunences a new control period of at least the minimum duration
specified at (a)2 above; and

3. Either of the following is true;

i. The current control period has been in effect for at least 30 years; or

ii. The propetty is participating in a State-administered preservation
program that has allowed the refinancing and/or rehabilitation to
commence prior o the 30th year of the deed resiriction as necessary to
preserve affordable housing.

(k) AH extensions of affordability controls on restricted rental units
must be made according lo the requirements of this section to receive
credit pursuant fo the Act, including any restricled units that is currently
govemed by control periods that commenced prior to *[December 20,
2024.1* *November 6, 2025*

(1) For restricted rental unmits, upon municipal release from the
affordabilify controls of this subchapter pursuant to (g) above, or at the
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end of the control period, if no extension of affordability controls has
occurred:

I. The administrative agent, within 60 days, shall execute a release, in
the form set forth at N.JLA.C, 5:80-26 Appendix F-2, incorporated herein
by reference, of all restriction instruments with respect to the unit{s), but
providing that each released unit remains subject to the affordability
conrtrols of this subchapter until the occurrence of {c)] or 2 above;

2. The owner of the unit(s) shall record the release instruments and
retumn the recorded originals promptly to the administrative agent; and

3. Following the termination of affordability controls on the unit(s), the
owner of the unit(s) may lease each unit {o any tenant at any rent.

5:80-26.13  Resirictions on rents

(a) The administrative agent shall set the initial reat for a restricted
rental unit. If the unit is receiving assistance pursuant to the AHTF, the
initial rent must be consistent with the AHTF grant agreement. The initial
rent must be calculated so as not to exceed 30 percent of the eligible
monthly income of the appropriate household size as determined pursuant
to N.LA.C, 5:80-26.4; provided, however, that the rent is subject to the
affordability average requirement at N.J.A.C. 5:80-26.4. For assisted
living units, the combined cost of rent, food, and services may not exceed
80 percent of the eligible monthly income of the appropriate household
size as determined pursuant to N.J.AC. 5:80-26.4.

{b} At the anniversary date of the tenancy of the certified household
occupying a restricted rental unit, following proper notice provided to the
occupant household pursuant to M.JLS.A. 2A:18-61.1.1, the rent may be
increased fo an amount commensurate with the annual percentage increase
in the Consumer Price Index for All Urban Consumers (CPI-U),
specificaily U.S. Burcau of Labor Statistics Series CUURQ100SAH, titled
“Housing in Northeast wrban, all urban consumers, not seasonaily
adjusted.” The maximum allowable rent increase for the year will be
effective as of the same date as the regional median income limits
determined pursuant to N.JLA.C. 5:80-26.3, This rent increase may not
exceed five percent in any one year and notice thereof must be filed with
the administrative agent. If the landlord has charged a tenant less than the
initial maximum allowable rent for a restricted unit, the landlord may,
with the approval of the administrative agent, use the maximum allowable
rent instead of the cument rent in performing this multiplication to
establish the rent for the next tenant under a new lease. LIHTC units are
not governed by the provisions of this section, but rather by the provisions
of the State’s Qualified Aliocation Plan, N.JLA.C. 5:80-33.1 through
33.40.

(c) Approved initial rents are fixed as of the start of the property’s
initial [ease-up. Rent increases may not be implemented during lease-up.
Each new, separately financed phase of a project may seek MHL approval
to use the then-effective initial rents, provided that the lease-up of the
phase will occur at least 12 months after the prior phase was placed in
service. Rents may not be increased more than once a year or by more
than one increment at one time. Rents may not be increased at the time of
a new occupancy if the new occupancy occurs within one year of the last
occupancy and prior to the next published increase amount,

1. No additional fees, operating costs, or charges may be added to the
approved rent (except in the case of units in assisted living residences, for
the customary charges for food and services) without the express written
approval of the administrative agent. Operating costs for the purposes of
this section include certificate of occupancy fees, move-in fees, move-out
fees, mandatory internet fees, mandatory cable fees, mandatory utility
submetering fees, and for developments with more than one and & halfoff-
street parking spaces per unit, parking fees for one parking space per
household. Any fee structure that would remove or limit affordable
renters’ access to any amenities or services that are required or included
for market-rate renters is prohibited. Application fees (including the
charge for any credit check) may not exceed five percent of the monthty
rent of the applicable restricted unit and are payable to the administrative
agent to be applied to the costs of administering the controls in this
subchapter as applicable to the unit. Fees for truly optional, unit-specific,
non-conununal items that are charged (o market-rate tenants on an
optional basis, such as pet fees for tenants with pets, storage spaces,
bicyele-share programs, or one-time rentals of party or media rooms, may
be charged to affordable tenants, if applicable. Pet fees may not exceed
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$30.00 per month and associated one-time payments for optional fees
pertaining to pets, such as a pet cleaning fee, are prohibited. Fees for other
optional, unit-specific, non-communal items may not exceed the amounts
charged to market-rate tenants.

2. For any prior round rental unit leased before December 20, 2024,
elements of the existing fee structure that are consistent with prior rules,
but inconsistent with (c)1 above, may continue until December 20, 2025,
or until the occupant household’s current fease term expires or that
occupant houschold vacates the unit, whichever occurs later,

{d) A written lease is required for all restricied rentat units, except for
units in assisted living residences. Final lease agreements are the
responsibility of the landlord and the prospective tenant. Tenants are
responsible for security deposits and the full amount of the rent as stated
in the lease. All lease provisions must comply with applicable law. The
fandlord shall provide the administrative agent with sufficient information
for preparation of a unit inventory form for entry info the cenfratized
affordable housing unit inventory system. The landlord shall submit a
copy of each lease entered into with a certified household to the
administrative agent within 10 business days after the execution of each
lease,

(e) The lease must specify which tenant-paid utilities are included in
the utility allowance. At the time of lease-up, tenants must be provided a
copy of the utilities chart that was used to determine the utility allowance.
The allowance for utilities must be consistent with one of the following:

1. The utility atiowance approved by DCA for ifs Section 8 program;

2.For units constructed with State funding, an alternate utility
allowance approved by DCA or the Agency; or

3. For units that receive ENERGYSTAR certiftcation, 2 utility allowance
calculated according to an energy consumption model provided by an
energy consultant with an active registration with the New Jfersey Board of
Public Utilities, subject to approvat by the administrative agent.

5:80-26.14 Tenant income eligibility

(a) Low-income rental units are reserved for households with
household incomes less than or equal to 30 percent of regional median
income. Moderate-income rental units are reserved for households with
houschold incomes less than or equal to 80 percent of regional median
income. Very-low-income rental units are reserved for households with
household incomes less than or equal to 30 percent of regional median
income,

{b) The administrative agent shall cerfify a household as eligible for a
restricted rental unit when the household is a very-low-income household,
a low-income household, or a moderate-income household, as applicable
to the unit, and the rent proposed for the unit does not exceed 35 percent
{40 percent for age-restricted units) of the household’s eligible monthly
income as determined pursuant to NJA.C. 5:80-26.17; provided,
however, that this limit may be exceeded if one or more of the following
circumstances exists:

1.-3. (No change.)

4, The household documents the existence of assets with which the
household proposes to supplement the rent payments; or

5. The househeld documents proposed third-party assistance from an
outside source, such as a family member, in a form acceptable to the
administrative agent and the owner of the vait.

(¢) The applicant shall file documentation sufficient to establish the
existence of any of the circumstances at (b) above with the administrative
agent, who shall counsel the household on budgeting.

5:86-26.15 Adminisirative agent

All municipalities that have created or will create affordable housing
programs and/or affordable units shall designate or approve, for each
project or program within its fair share plan, an administrative agent to
administer the affordable housing program and/or affordable units in
accordance with the requirements of the Act, the Dispute Resolution
Program, and N.J.A.C. 5:99-7. The administrative agent shall adminisier
and enforce the affordability controis set forth in this subchapter, which
actions are teviewable by the Municipal Housing Liaison pursuant to
NJ.S.A. 52:27D-321. The primary responsibility of the administrative
agent is fo ensure that the restricted units under administration are sold or
rented, as applicable, only to very-low-, low-, and moderate-income
households. The administrative agent shall also fulfill the requirements
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and responsibilities identified at N.J.A.C. 5:99-7. Pursuant to N.LAC.
5:99-7.2, the administrative agent shall have the authority to discharge and
release any or all insiruments, as set forth at NJ.A.C. 5:80-26 appendices,
filed of record to establish affordability controls.

5:80-26.16 Affirmative marketing

{a) The affirmative marketing *[plan]* *process* is a regional
marketing strategy intended o reach those pofentially eligible persons
who are least likely to apply for affordable housing units. It is a continuing
program that directs all marketing activities toward the housing region in
which the municipality is located throughout the control period. The
affirmative marketing *[plan]* *process* is designed fo aitract buyers
and/or renters of all majority and minority groups, regardless of race,
creed, color, national origin, ancestry, English-speaking ability, marital or
famitial status, gender, affectional or sexual orientation, disability, age
(except for “housing for older persons” as defined at N.J.S.A. 10:5-1 et
seq., and age-restricted unils as permitied pursuant 1o 42 U.5.C. §§ 3601
et seq.), number of children, source of lawfill income, or any other
characteristic described in the New Jersey Law Against Discrimination,
N.JS.A. 10:5-1 through 50. Unless stated othenwise, supportive housing
units¥, including group homes,* must comply with the affirmative
marketing requirements of their respective sponsoring programs, where
applicable, The marketing of restricted units must be consistent with the
affirmative marketing plan adopted by the municipality.

{b) The administrative agent is responsible for the affirmative
marketing of affordable units, including accepting applications and
maintaining a list of applicants for cach affordable development. The
administrative agent shall docement and report the affinmative marketing
plan for the municipality and the affirmative marketing activities
undertaken for each of the units within their purview to the municipal
housing liaison, who shatl ensure that developers and administrative
agents are marketing units in accordance with the provisions in this
section.

{c) In accordance with N.L.A.C. 5:99-7, municipalitics may designate
an experienced municipal staff person approved by the Division to be the
administrative agent responsible for implementing the affirmative
marketing plan. If the municipality does not designate a municipal staff
person, it shall coniract with other experienced administrative agent(s)
approved by the Division to administer the affirmative marketing plan{s).
The municipality is ultimately responsible for the proper administration
of the affirmative marketing program, including initial sales, rentals,
resales, and re-renials. The municipality shall also ensure that all
affordable wumit, applicant, sales records, and other relevant files are
returned to the municipatity for reporting purposes and to aid with future
resales.

(d) The affitmative marketing plan and all advertisements for the
affordable units, must contain the following information:

1. The name and location of the housing project;

2. An address sufficient to find directions to the housing units;

3. A range of prices or rent for the affordable housing units;

4. The sizes, as measured in number of bedrooms and square footage,
of the affordable housing units;

5. The types (that is, family, age-restricied, or supportive) and number
of affordable units available;

6. The number of units available fo very-low-, low-, and moderate-
income households within the pertinent eligible income ranges;

7. The accessibility features, if any, of the affordable housing units;

8. The maximum income permitted to qualify for the affordable
housing units;

9. The population(s), if any, given preference in the selection process
pursuant fo NJA.C, 5:80-26.17(k)2;

10. Where applications (paper and online) for the affordable housing
units may be found;

11. The expected lease-up/closing date(s) for the affordable housing
units;

12, A description of the random selection process that will be used to
select occupants of affordable housing units and the expected date of the
random selection;

13. The business hours when interested households may obtain paper
applications for the affordable housing units;
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14. Contact information, including an email address and phone number
that are reguiarly monitored by the administrative agent;

15. The name of the sales agent and/or rental manager; and

16. Application fees, if any.

{e) The affirmative marketing plan must identify specific strategies and
mediums that will be used fo advertise available housing units in the
region in accordance with the goals and purposes stated at {a) above. The
plan must include the following:

I. The names of specific radio stations, and felevision stations, and
potential paid targeted digital advertising opportunities to be used
throughout the housing region;

2. The names of specific newspapers and other publications circulated
within the housing region, such as neighborhiood-oriented weekly
newspapers, religious publications, and organizational newsletters;

3. (No change in text.)

4. The names of specific community and regional organizations that
will aid in soliciting low- and moderate-income applicants. Such
organizalions may inclede nonprofit, religions, govemmental, fratemal,
civie, and other organizations;

5. The names of specific internet websites that operate as housing
search websites and municipal and county websites where the affordable
homes will be advertised;

6. The names of specific social media websites and platforms where
advertiscments will be posted or linked;

7. The locations of public transit stops in the housing region where
flyers or other advertisements will be posted; and

8. Other advertising and outreach efforts to groups that are least likely
to be reached. IF the applicant demonstrates that other advertising and
outreach efforts are subsiantially more effective in reaching the target
population than any of the means enumerated at (€)1 through 7 above, the
Division may approve a plan that substitutes an equal number of those
means,

(f) In implementing the marketing program, the administrative agent
shall:

1. Post a listing of the available affordable housing units to the New
Jersey Housing Resource Center at least 60 days before the random
selection process or within one day following the date the owner,
developer, property manager, or other administrative enfity provides
information regarding the application pracess to prospective applicants or
solicits any applications from potential applicants through any other
means pugsuant to N.J.S.A. 52:27D-321.6. It is the responsibility of the
Municipal Housing Liaison, in coordination with the administrative
agent(s), lo ensure compliance with all provisions of N.JL.S.A. 52:27D-
321.3 through 321.6;

2. Within one business day of listing the affordable housing units on
the New Jersey Housing Resource Center, notify the local Continuum of
Carc of any supportive housing rental units that are reserved for
individuals and families that are homeless and of any permanent
supportive housing rental units;

3. Publish at least one advertisement in a regional print or digital
newspaper;

4, Advertise the units on at least one housing search website, in
addition to the Housing Resource Center;

5. Undertake at least two additional regional marketing strategies using
the sources listed at ()1 through 8 above, with at least one non-digitat
strategy if the newspaper advertisement was in print, or with at least two
non-digital strategies if the newspaper advertisement was digital; and

6. Designate an experienced staff persen to provide counseling services
to low- and moderate-income applicants on subjects such as budgeting,
credit issues, morlgage qualification, rental lease requirements, and
landlord/tenant law. Altematively, the administrative agent or
municipality may contract with a HUD-certified housing counselor or an
otherwise experienced entity approved by the Division to provide such
counseling services.

(g) The affirmative marketing process must begin at least four months
prior to expected occupancy and may begin before construction
commences. All affinnative marketing advertising and oulreach activities
employed pursuant to {f) above must be employed at the start of the
marketing program. For for-sale units, affirmative marketing advertising
and outreach activities must contimte until all of the marketed units have
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been sold, except that paid advedising may cease when the number of
applications received is at least three times the number of units to be sold.
For rental units, affirmative marketing advertising and outreach activities
must continue, as long as applications are being accepted, except that paid
adverlising may cease when the number of applications received is at least
three times the number of units to be filled. Applications must be accepted
for no less than 45 days following the initial advertisement on the New
Jersey Housing Resource Center, except for the resate of for-sale units, in
which case, applications must be accepled for no less than 30 days.

{h) No random selection may be conducted prior to 60 days following
the initial advertisement on the New Jersey Housing Resource Center.

(i) Applications for affordable housing or nolices thereof, if offered
online, must be available in multiple locations, including, ifthey exist, the
county administration building and the county library for each county
within the housing region; the municipal administration building(s) and
the municipal library in the municipality in which the units are located;
and the developer's sales office. The municipality shall post the
application links and/or notices of affordable housing either directly on
the home page of the municipality’s official website or on a landing page
directly, clearly, and conspicuously linked to from the home page of the
municipality’s official website. The developer shall mail applications to
prospective applicants upon request and shall make applications available
through & secure online website address.

(§) If the municipality intends to require affordable housing developers
fo incur the cost of affinnative markeling and advertising for affordable
units, the municipality must adopt such policy and make the requirement
a condition of the project’s planning and zoning board approvals,

(k}In carrying out the affimnative marketing process, the
administrative agent shall comply with all provisions of the Fair Chance
in Housing Act, N.J.S.A. 46:8-52 through 64.

5:80-26.17 Household certification and referral

(a) The administrative agent shall secure all information from applicant
households necessary and appropriate to determine that restricted units are
occupied by properly sized households of low- or moderate-income. No
houschold may be referred to a restricted unit or receive a commitment
with respect to a restricted unit unless that household has received a signed
and dated certification, as set forth in this scction, and has executed a
certificate in the form set forth at N.J.A.C. 5:80-26 Appendices D-3, J, or
K, as applicable.

{b) The adminisirative agent shall prepare a standard form of
certification and shall sign and date one such certification for each
household when certified. An initial certification is valid for no more than
180 days unless a valid contract for sale or lease is executed within that
time period, or in the case of a restricted ownership unit under
construction, if the household has been referred to and has accepted the
unit. If a valid contract for sale or lease is executed, the cedification is
vakid until such time as the contract for sale or lease is ruled invalid and
no occupancy has oceurred. If the household has been referred to and
accepied the restricted ownership unit under construction, the certification
is valid until such time as the unit is ready for occupancy and a vatid
contract for sale of the unit is executed, or until such time as the household
withdraws its acceptance of the restricted unit and no occupancy has
occurred. Certifications may be renewed, in writing, at the request of a
certified household for an additional period of 180 days at the discretion
of the administrative agent. The administrative agent must provide
applicant households a minimum of 10 business days from the date of
initiaf request for information to produce documentation necessary for
certification, The administrative agent shall transmit notice to each
applicant household as to whether certification has been granted or denied,
including the reason(s) for denying certification, if any, no later than five
business days after determining the houschold’s eligibility.

1. When reviewing an applicant household’s income to determine
eligibility, the administrative apent shall compare the applicant
houschold's annual income to the regional low- and moderate-income
fimils calculated pursuant to N.J.A.C. 5:80-26.3. For the purposes of this
subchapter, the administrative agent shall determine household income in
accordance with the procedure for calculating annual income at the time
of initial occupancy and assistance, stipulated at 24 CFR 5.609, as it was
in effect on December 20, 2024, and described in Chapter 5 of HUD
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Handbook 4350.3: Occupancy Requirements of Subsidized Multifamily
Housing Programs, which is available at https:/www.hud. gov/program
offices/administration/hudclipsthandbooksthsgh/4350.3.

2. Househeld income is calculated by projecting current gross income
over a 12-month period.

3. The adminisirative agent shall deny the cedificate of eligibility if the
applicant household meets income eligibility requirements but possesses
net household assets valued at an amount greater than the net asset limit,
defined as the estimaied median home equity held by New Jersey
homeowners as determined annually by the United States Census
Bureau’s Survey of Income and Program Patticipation and published by
the Census Burean in “State-Level Wealth, Asset Ownership & Debt of
Households Tables™ in the “Wealth and Asset Ownership Data Tables™
series, available at https://www.census. govitopics/ingome-poverty/
wealth/data/tables himi. Administrative agents shall determine household
nef assets in accordance with the procedure for calculating “net family
assets” stipulated at 24 CFR 5.603(b), as it may be updated from time to
time. The estimated net value of an applicant’s primary residence shall be
excluded from the calculation of net total assets if any of the following
apply:

i. The applicant’s existing monthly housing costs (including principal,
iaterest, taxes, homeowner and private morigage insurance, and
condominium or homeowner association fees, as applicable) exceed 38
percent of the household’s eligible monthly income;

ii. The applicant is receiving assistance for the residence pursuant to 24
CFR 982.620 or pursuant fo the Homeownership Option at 24 CFR 982;

iii. The applicant jointly owns the residence with an owner-occupant
who is not part of the applicant houschold and with whom the applicant
does not reside;

iv. The residence is a restricied ownership unit subject to the
requirements of this subchapter or a unit that, prior to December 20, 2004,
received substantive certification from COAH, was part of a judgment of
compliance from a court of competent jurisdiction, or became subject {o
a grant agreement or other contract with either the State or a political
subdivision thereof, including any 95/5-restricted unit;

v. Any member of the applicant houschold is a victim of domestic
violence, as defined by the Prevention of Domestic Violence Act of 1991,
P.L. 1991, c. 261 (N.L.S.A. 2C:25-17 et seq.); or

vi. The applicant demonstrates that the residence is not suitable for
occupancy, according to any ofthe criteria listed at 24 CFR 5.618(a)(2)(1)
through (v).

(c) The administrative agent shall reqoire each member of an applicant
household who is 18 years of age or oider, except full-time students under
the age of 26 and those under the age of 26 participating in a registered
apprenticeship program, o provide documentation to verify the member’s
income, including income received by aduits on behalf of minor children
for their benefit. Household members 18 years of age or older who do not
receive income or who qualify for the full-time student or apprenticeship
exemption must produce documentation as to their current status.

(d) Income verification documentation may include, but is not limited
to, the acceptable forms of verification identified at Appendix 3 of HUD
Handbook 4350.3 REV-1, available online at hitps:/Awvaw.hud pov/sites/
documents/43503a3hsgh pdf, for each and every member of a household
who is 18 years of age or older, except full-time students under the age of
26 and those under the age of 26 in a regisiered apprenticeship program.

{e) (No change in text.)

() The administrative agent may deem ineligible an applicant who is
unable to demonstrate sufficient present assets for down payment or
security deposit purposes, subject to development phasing that may
provide an opportunity for fiture savings,

{g) The adminisirative agent may deem ineligible an applicant who is
unable fo verify funds claimed as assets, household composition, or other
facts represented in the application. However, for purposes of the
exception fo the homeownership restriction at (b)3v above, the
administrative agent must accept self-certification from any member of an
applicant household claiming to be a victim of domestic violence.

(h) The administrative agent shall deny 2 certificate of eligibility to an
applicant who makes any willful or material misstatement of fact in
secking eligibility.
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(i) The administrative agent shall screen houscholds that apply for low-
and moderate-income housing for preliminary income eligibility by
comparing their total pross amnual income to the regional low- and
moderate-income limits calculated for that year. In lieu of calculating
household income, the administrative agent, at their discretion, may
accept a houschold income determination made within the previous 12
months to assess eligibility for the Temporary Assistance for Needy
Families {TANF) block grant, Medicaid, the Supplemental Nutrition
Assistance Program (SNAP) benefif, the Earned Income Tax Credit
(EITC), the Special Supplemental Nutrition Program for Women, Infants,
and Children (WIC), Supplemental Security Income, public housing,
Section 8, or low-income housing tax credits (LIHTC). Additionally, the
administrative agent shall accept household income determination made
within the previous 130 days by another administrative agent who has
successfully completed the Division’s Education Program for
administrative agents described at NJA.C, 5:99-9, as promulgated
pursnant to N.JS.A. 52:27D-321.i(1). The administrative agent must
accept a household income determination made within the previous 180
days by the Department or the Agency, unless they conclude that the
previous determination is rendered inapplicable by a compelling
circumstance, such as a change in household composition.

(j) The administrative agent must accept self-certification from any
member of an applicant household claiming to be a victim of domestic
viclence for purposes of the exception to the homeownership restriction
at {b)3v above.

1. Any applicant information submitied to an administrative agent,
including the fact that an individual is a victim of domestic violence, must
be maintained in strict confidence by the administrative agent; and

2, The administrative agent may not enter confidential information
about a victim of domestic violence or their experience of domestic
viclence into any shared database or disclose any such information to any
other entity or individual, except to the extent that the disclosure is
requested or consented to, in writing, by the victimized individual in a
time-limited release, required for use in an eviction proceeding, or
otherwise required by applicable law.

(k) The administrative agent shall employ a random selection process
when referring houscholds to affordable units. *[With approval from the
Division, supportive housing unils may be exempted from the random
selection process.]* *Supportive housing units, including group
homes, must comply with the sclection processes of their respective
sponsoring programs, where applicable* The administrative agent
may elect to conduct the random selection prior to or after households are
certified for eligibility. If conducting the random selection following
household certification, the administrative agent shall notify all applicants
of their eligibility or ineligibility in advance of the random selection.

L. Any or all of the following factors may be used to filter and/or rank
the applicant pool in conducting the random selection. Such factors must
be determined in advance of the random selection, and the affirmative
marketing must disclose such factors and how they will be used. The
administrative agent shall avoid excluding any applicant from the random
selection on the basis of minor defects, ambignities, and/or omissions in
the application, including information indicating a household income that
exceeds, but is plausibly close to the eligible limit for the unit(s) in
question:

i. Whether the household is seeking a for-sale unit, rental unit, or either;

ii. The minimum number of bedrooms the household qualifies for;

iii. Whether the household is seeking a very-low-income, low-income,
or moderate-income unit;

iv. The unit type applicable to the household (that is, family, age-
restricted, or supportive);

v. Whether the household is seeking an accessible uni;

vi. For supportive housing applicants only, whether any member of the
household belongs to the eligible population;

vii. The occupancy standards at NJ.A.C. 5:80-26.5(b); and

viii. Any of the occupancy preferences allowed pursuant to (k)2 below.

2, A municipality may elect to adopt any or all of the *[three]* *four*
occupancy preferences at (k)2i, ii, *[and]* iii*, and iv* below. If it does
50, the municipality shall adopt its desired occupancy preference(s) prior
to the usage of the occupancy preference(s) by crdinance in any random
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selection process. All other occupancy preferences, including preferences
for residents of the municipality, are prohibited:

i. A preference of up to 50 percent of the restricted rental units in a
particular project for very-low-, low-, and moderate-income veterans who
served in time of war or other emergency, pursuant to N.J.S.A, 52:27D-
31ty

ii, A preference for very-low-, fow-, and moderate-income households
that reside or work in the housing region; *[and]*

ifi. Subordinate to the regional preference, a preference for very-low-,
low-, and moderate-income households that reside or work in New
Jersey*[.J**; and

iv. With respect to existing restricted units undergoing approved
rebabilitation for the purpose of preservation or {o restricted units
newly created fo replace existing restricted units undergoing
demolition, a preference for the very-low-, low-, and moderate-
income households that nre displaced by the rehabilitation or
demolition and replacement.*

(1) Developers and property management entitics shall not discriminate
against any person as prohibited by Federal Fair Housing laws or by the
New Jersey Law Against Discrimination, N.J.S.A. 10:5-1 through 50,
Developers and property managers may not require or solicit a parent,
guardian, or any other third-party person or entity to act as a guarantor for
a unit that has been offered fo an eligible houschold. Administrative
agents and municipal housing liaisons shall report property managers to
the Division, which shall refer such matters to the Office of the Attomey
Generat if they receive any complaints that developers or property
managers are discriminating against applicants or residents.

{m) In certifying and referring households, the administrative agent
shall comply with all provisions of the Fair Chance in Housing Act,
N.J.S.A, 46:8-52 through 64, If an administrative agent randomly selects,
certifies, and refers a family member or friend to an available unit, the
administrative agent must disclose this relationship to the MHL,

(n) Upon being referred to an available unit, an applicant must be
provided with a minimum of five business days to accept or reject the
administrative agent's offer.

5:80-26.18 Procedures for changing administrative agents

In order fo ensure an orderly transfer of control responsibility from a
municipality to an administrative agent, from one administrative agent to
another adminisirative agent, or other transfer, the procedures for
changing administrative agents as outlined at N.J.A.C. 5:99-7.4 must be
followed.

5:80-26.19 Enforcement

{a) The municipal housing liaison is responsible for oversight and
coordination of all the activities of the municipal government as they
relate to the creation, preservation, and administration of affordable
housing programs, affordable units, and reporting. Pursuant to N.JLA.C.
5:99-6.2, such oversight activities include ensuring that administrative
agents exccute the practices, procedures, and standards set forth in this
subchapter.

{b) The administrative agent’s enforcement responsibility for
implementing such practices and procedures may not be delegated or
otherwise transferred to any other party, except to a successor
administrative agent, Anything in this subchapter to the contrary
notwithstanding, the Agency and DCA each may, in its discretion,
contract with for-profit and nonprofit organizations fo carry out defegated
administrative agent functions, provided, however, that in any such case
the Agency or DCA shall maintain primary responsibility for the
delegated functions.

(¢} As part of a municipality’'s ongoing compliance with the Act, the
municipality, throngh the municipal housing liaison, shatl:

1. Provide to the adininistrative agent the name, title, email address,
and telephone number of the municipal housing laison who will be
responsible for oversight of the administrative agent on all matters related
to this subchapler;

2. If necessary, retain or otherwise designate legal counsel for the
purposes of representing any municipal entity acting as administrative
apent and of enforcing the controls set forth in this subchapter;

3. (No change in text.)
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4. Ensure that all restricted units are identified as affordable within the
tax assessor's office and any municipal wtility authority (MUA). The
municipality and MUA. shall promptly notify the administrative agent of
a change in billing address, payment delinquency of two consecutive
bitling cycles, transfer of fitle, or institution of a foreclosure action,
foreclosure judgment, or deed in lieu of foreclosure as to all affordable
units;

5. Work with the administrative agent to ensure that affordable housing
opportunities are posted to the New Jersey Housing Resource Center
pursuant to N.J.S.A. 52:27D-321.3 through 32 1.6, including, if necessary,
levying fines through the process outlined at N.J.A.C. 5:99-5.6(¢c)4;

6. Maintain a list of all affordable units within ils jurisdiction,
including the date of deed restriction expiration, income limits, and the
administrative ageat for each vait;

7. Report the information at (¢)6 above to the Division each year; and

8, Publish on the municipality’s website the affordable housing
operating manual(s) required pursuant to N.JAC. 5:99-7.2, the
affirmative marketing plan required pursuant to N.J.A.C. 5:80-26.16, and
contact information for the administrative agent for each project within
the municipality’s jurisdiction with an affordable housing component for
which affimative marketing is required.

(d) In addition to those listed at N.J.A.C. 5:99-7.2, administrative agent
practices and procedures include, but are not limited to, the following:

1. Securing from all developers and sponsors of restricted units, at the
earliest point of contact in the processing of the praject or development,
written acknowledgement of the requirement that no restricted unit be
offered, or in any other way committed, to any person other than a
household duly certified to the unit by the administrative agent;

2. Requiring that all certified applicants for restricted units execute a
certificate substamtially in the form, as applicable, of either the ownership
or rental certificate set forth at N.LA.C. 5:80-26 Appendix D-3, 1, or K;

3. Working with the MHL to ensure that affordable housing
opportunities are posted to the New Jersey Housing Resource Center
pursuant to N.J.S.A. 52:27D-321.3 through 321.6, including, if necessary,
levying fines for noncompliance and requiring new lotteries;

4. Sending annual mailings to afl owners of affordable dwelling units,
reminding them of the following requirements:

i, (No change.)

ii. That no sale of the unit witl be lawfil, unless approved in advance
and in writing by the adminisirative agent, and that no sale may be for a
consideration greater than the maximum permitted resale price, as
determined by the administrative agent;

iii. That no refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or debt secured by the unit may be incurred
except as approved in advance, in writing, by the administrative agent,
and that at no time will the administrative agent approve any debt that
would make the total of all such debt exceed 95 percent of the then-
applicable maximum permitted resale price;

iv, That the owner of the unit shall af all times maintain the unit as their
principal ptace of residence, which is defined as residing in the unit at
least 260 days out of each calendar year;

v. That, except as set forth at (d)dviii below, at no time may the owner
of the unit lease or rent the unit to any person or persons, except on a short-
term hardship basis, as approved in advance, in writing, by the
administrative agent;

vi. That the maximum permitted rent chargeable to affordable tenants
must be mailed to tenants in accordance with (e}1 below;

vii. Copies of all leases or lease renewal agreements for affordable
rental units must be submitted annually to the administrative agent;

viii. If the affordable unit is a two-family home, that the owner may
lease the rental unit only to certified households approved, in writing, by
the administrative agent, may charge rent no greater than the maximum
permitted rent as determined by the administrative agent, and shall submit
for written approval of the administrative agent copies of all proposed
Ieases prior to having them sigaed by any prospective tenant; and

ix. That no improvements may be made to any unit that would affect
its bedroom configuration, except as provided at NJ A.C. 5:80-26.10(a)
and in any event, that o improvement made to the unit will be taken info
consideration to increase the maximum permitted resale price, except for
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improvements approved in advance, in writing, by the administrative
agent;

5. Securing from municipalities lists of all affordable housing units for
which tax bills are mailed to abseniee owners, and notifying all such
owners that they must either move back into or sell their unif;

6. Establishing a program for diverting unlawfil rent payments to the
municipality’s affordable housing trust fund or other appropriate
municipal fund approved by the Department. For purposes of this
subsection, unlawful rent payments means;

i. All rent monies paid by a person who has not been duly certified in
accordance with the provisions at N.JLA.C. 5:80-26.17;

ii. All rent paid by a person or persons renting an ownership unit from
an owner who has moved out of their unit illegally;

iii. (No change.)

iv. Rent paid to an affordable unit owner who is claiming a hardship,
when the owner has not received prior authorization from the
administrative agent as provided for at N.J.A.C. 5:80-26.8(a); and

7. Establishing a rent-to-equity program, te be implemented in
situations where an affordable unit owner has vnlawfully rented their unii,
and where the tenant has entered into a tenancy without knowledge of its
unlawful nature, Under such a rent-to-equity program, the tenant,
including the immediate family of the fenant, shall be given an
opportunity to purchase the unit from the affordable unit owner, and the
affordable unit owner shall be compelled to sell the unit to the tenant, with
the totat of all rent paid to the owner being credited to the tenant as down
payment money paid to the affordable unit owner, Anything in this
subchapter to the contrary, notwithstanding, any person offered a unit
under such & rent-to-equity program must first be certified as eligible
pursnant to N.LA.C. 5:80-26.17.

(e) The owner of a development containing affordable rental units
subject to this subchapter or the assigned management company thercof
shall:

1. Send to all current tenants in all restricted rental units an annual
mailing containing a notice as to the maximum permitted rent and a
reminder of the requirement that the unit must remain their principal place
of residence, which is defined as residing in the unit at least 260 days out
of each calendar year, together with the telephone number, mailing
address, and email address of the administrative agent to whom
complaints of excess rent can be issued; and

2. Promptly provide to the administrative agent, upon the latter of
either final municipat land use approval or issuance of a grant contract by
a govemnmental authority, as well as upon receipt of the certificate of
ocoupancy:

1, The total number of units in the project and the number of affordable
units, broken down by bedroom count, identifying which are very-low-
income, low-income, and moderate-income units, and including street
addresses of affordable units;

ii. Floor plans of all affordable units, including complete and accurate
identification of all rooms and the dimensions thereof;

ili. A project map identifying the [ocation of affordable units and
market-rate units;

iv. A list of project principals or partners, together with a list of all
other affordable projects in which they have been involved over the
previous five years;

v. A projected construction schedule;

vi. Proposed pricing for all units, including any purchaser options and
add-on items;

vii. A list of all public funding sources and copies of grant or loan
agreements for those sources;

viii. Condominiem or homeowner association fees and any other
applicable fees;

ix, Estimated real property taxes for for-sale units;

X. Sewer, water, trash disposal, and any other utility assessments;

xi. Flood insurance requirement, if applicable;

xii. A description of all HVAC systems;

xiii. The location of any common areas and elevators;

xiv. A proposed form of lease for any rental units;

xv. The name of the person whe will be responsible for official contact
with the admrinistrative agent for the duration of the project, which must
be updated if the contact changes; and
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xvi, The State-approved planned real estate development public
offering staterent and/or master deed, where applicable, as well as the
full build-out budget.

(f) It is the responsibility of the municipal housing liaison and the
administrative agent(s) {o ensure that affordable housing units are
administered properly. All affordable units must be occupied within a
reasonable amount of time and be re-feased within a reasonable amount
of time upon ihe vacating of the unit by a tenant. If an administrative agent
or municipal housing lizison becomes aware of or suspects that a
developer, landlord, or property manager has not complied with these
regulations, it shall report this activity to the Division. The Division must
notify the developer, landiord, or property manager, in writing, of any
violation of these regulations and provide a 30-day cure period. If, after
the 30-day cure period, the developer, landlord, or property manager
remains in violation of any terms of this subchapter, including by keeping
a unit vacant, the developer, landlord, or property manager may be fined
up to the amount required to consiruct a comparable affordabie unit of the
same size and the deed-restricted control period will be extended for the
length of the time the unit was out of compliance, in addition to the
remedies provided for in this section. For the purposes of this subsection,
a reasonable amount of time shall presumptively be 60 days, unless a
longer period of time is required due to demonstrable market conditions
and/or faiture of the municipal housing liaison or the administrative agent
to refer a certified fenant.

(g) Banks and other lending institutions are prohibited from issuing any
loan secured by owner-occupied real property subject to the affordability
controls set forth in this subchapter if such loan would be in excess of
amounts permitted by the restriction documents recorded in the deed or
mortgage book in the county in which the property is located. Any loan
issued in violation of this subsection is void as against public policy.

(h) The Agency and the Department hereby reserve, for themselves and
for each administrative agent appointed pursuant to this subchapter, all of
the rights and remedies available at law and in equity for the enforcement
of this subchapter, including, but not limited to, fines, evictions, and
foreclosures as approved by a county-level housing judge.

5:80-26.20 Appeals

Appeals from all decisions of an administrative agent appointed
puzsuant to this subchapter must be filed, in writing, with the municipal
housing ligison for the jurisdiction. A decision by the municipal housing
liaison may be appealed to the Division. A written decision of the Division
Director upholding, modifying, or reversing an administrative agent’s
decision is a final administrative action.

5:80-26.21 95/5 restrictions

{a) Each existing unit governed by a 95/5 restriction shall be governed
according to ifs deed restriction for the duration of the control period
identified in the deed restriction or the municipa! resolution extending
affordability controls, or, if no control period is identified, until the siart
of the Fifth Round on July 1, 2035. Following the expiration or release of
the 95/5 deed restriction, any extension of affordability controls on the
unit must be carried out in accordance with the procedures and
instraments outlined at N.J.A.C. 5:80-26.6(h) to receive credit pursuant to
the Act.

{b) The owmer of a unit governed by & 95/5 restriction shall notify the
administrative agent and municipal housing Haisen by certified mail and
by email of any intent to sel! the unit 90 days prior to entering into an
agreement for the first authorized non-cxempt sale after controls have
been in effect on the housing unit for the period specified at N.LA.C. 5:80-
26.6.

{c) Upon receipt of a nofice specified at (b) above, the option fo buy
the unit at the maximum allowable restricted sale price or any mutually
agreed upon sale price that does not exceed the maximwn allowable
restricted sale price will be available for 90 days. The administrative agent
shall notify the municipal housing laison and the Division that the unit is
for sale, The municipality shall have the right of first refusal to purchase
the unit. If the municipality exercises this option, it may enter into a
contract of sale for the vnit. If the municipality does not exercise this
option within 90 days, the first of the other entitics giving notice to the
seller of its intent to purchase during the 90-day period may purchase the
unit. Ifthe option to purchase the unit af the maximum allowable restricted
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sale price is not exercised by one of the above entities by a written offer
to purchase the housing vnit within 99 days of receipt of notice of the
intent to sell, the owner may proceed to sell the housing unit pursuant to
NJLA.C. 5:80-26.22. If the owner does not self the unit within one year of
the date of the delivery of the notice of intent to sell, the option to buy the
unit will be restored and the ovwner will be required to submit a new notice
of intent to sell 90 days prior to any future proposed date of sale.

(d) Any option to buy a housing unit at the maximum aliowable
restricted sale price must be exercised by certified mail and, if known, by
email and will be deemed to hrave been exercised three days following the
earlier of the postmark of the cerlified mail or the fransmission of the
email.

5:80-26.22  Seller option on 95/5-restricted units

{a) An eligible seller of a unit governed by a 95/5 restriction that has
been controlled for the period established in the governing deed restriction
who has provided the requisite notice of an intent to sell may proceed with
the sale if no eligible entity exercises its option to purchase within 90 days.
The selter may seli the unit to a certified houschold at an affordable price
or to any purchaser at market price.

(b) Subject to this subchapter, the seiler may:

1. Sell to a certified household at a price not to exceed the maximum
permitted sale price in accordance with N.J.A.C. 5:80-26.7; provided that
the unit is regulated by the deed restriction and Hen in accordance with
N.J.AC 5:80-26.6. The administrative agent shall certify the income
qualifications of the purchaser and shall ensure that the housing unit is
regulated by the deed restriction and lien in accordanece with N.JLA.C.
5:80-26.6; or

2. Exercise the repayment option and sell to any purchaser at market
price, provided that 95 percent of the price differential, or another amount
determined by an ordinance of the municipal governing body, not to
exceed 95 percent of the price differential, is paid to the Municipal
Affordable Housing Trust Fund, through the administrative agent, as an
instrumentality of the municipality, at closing. Any alternative amount or
formula for calculating the altemative amount determined by such
ordinance must be uniformly available to all seilers exercising the
repayment option within the municipality.

(c) The administrative agent shall examine any contract of sale
containing a repayment option fo determine if the proposed sale price
bears a reasonable relationship to the housing uait’s fair market value. In
making this determination, the administrative agent may rely on
comparable sales data or an appraisal. The administrative agent shall not
approve any contract of sale where there is a determination that the sale
price does not bear a reasonable relationship to fair market value. The
administrative agent shall make such a determination within 20 days of
receipt of the contract of sale and shall calculate the repayment option
payment.

(d) The administrative agent shall adopt an appeal procedure by which
a seller may submit written documentation requesting the administrative
agent to recompute the repayment obligation if the seter believes an error
has been made, or lo reconsider a determination that a sale price does not
bear a reasonable relationship to fair market value. A repayment
obligation determination made as a result of an owner’s appeal is a final
determination of the administrative agent appealable pursuant to N.JL.A.C.
5:80-26.20.

{e) The repayment will occur at the date of closing and transfer of title
for the first non-exempt transaction after the expiration of controls on
affordability.

(f) The administrative agent shall deposit all repayment proceeds into
the Municipal Housing Trust Fund, which may be used as specified at
N.IS.A. 52:27D-329.2. Money deposited in housing trust funds may not
be expended until the municipality submits and the Division or the county-
fevel housing judge approves a spending plan. See N.J.A.C. 5:99-2 and
N.JS.A. 52:27D-329.2,

5:80-26.23 Severability

If any sentence, paragraph, section, or other component of this
subchapler, or the application thereof to any person or circumstance is
adjudged by a court of competent jurisdiction to be invalid, or if by
legislative action any of the foregoing components loses its force and
effect, such judgment or action will apply only to the specific component
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under consideration and will not affect, impair, or void the remaining
provisions of this subchapter.

APPENDIX A
MANDATORY DEED FORM FOR OWNERSHIP UNITS
Deed
To State Regulated Property
With Covenants Restricting Conveyance
and Mortgage Debt

PEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

THIS DEED (“Deed”) is made as of the  day of .
20 _____ by and between
(Grantor) and
{Grantee).

WITNESSETH:

Article 1. Consideration and Conveyance

In consideration for payment to the Grantor by the Grantee of

Dollars ($ ), the receipt of which is acknowledged by the
Grantor, the Grantor hercby grants and conveys to the Grantee all of the
land and improvements thereon as is more specifically described in
Article 2 hereof (the “Property™).

Axticle 2. Description of Property

The Property consists of all of the land, and improvements thereon,
situated in the municipality of .

County, New Jersey (the “Municipality™), and described more specifically
as Block No. __, Lot No. _ , and known by the street
address:

The Property is a restricted ownership unit, as that term is defined at
section 2 of the Uniform Housing Affordability Controls regulations,
which are codified in the New Jerscy Administrative Code at N.JL.A.C.
5:80-26.1 et seq. (the “UHAC Regulations™). The resiricied ownership
ueiil is & <very-low-income / low-income / moderate-income> unit as
defined in the UHAC Regulations; is a{n) <efficiency / one-bedroom /
two-bedroom / three-bedroom / -bedroom> unit; <is / is not> age-
restricted; and <is / is not> a supportive-housing unit. The Property
<includes / does not include> a restricted rental unit in addition to the
restricted ownership unit, which rental unit, if included, is a -
bedroom unit with an income restriction of ___ percent of median
income in the applicable housing region, and has a targeted population of
<families / senior citizens/ supportive-housing-needs persons>.
Article 3. Granlor’s and Grantee’s Covenants
The Grantor hereby covenants and affirms that the Grantor has taken no
action to encumber the Property. The Gramtor and the Grantee
acknowledge and agree that the restrictions, conditions, and requirements
of this Deed are covenants running with the land and shall remain binding
upon the Grantor, the Grantee, and upon all successors to any of their
interests.

Article 4, Affordable Housing Covenants

Sate and use of the Property are governed by the affordability centrols of

the UHAC Regulations, pursuant to which the following covenants (the

“Covenants™) run with the land for the period of time commencing upon

the earlier of (a) the date of this Deed or (b) any prior commencement of

the “Control Period,” as determined in accordance with the UHAC

Regulations, and terminating upon the expiration of the Control Period as

provided in the UHAC Regulations. The Control Period for the Property

is___ years, as determined pursuant to P.L. 2024, ¢. 2.

A. The Property may be conveyed only to a household who has been
approved in advance and, in writing, by the administrative agent for
the Municipality duly appointed pursuant to the UHAC Regulations
(the “Administrative Agent™).
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B. No sale of the Property is lawful unless approved in advance and, in
writing, by the Administrative Agent, and the Property may niot be sold
for a consideration greater than the maximum penmitted price
{(“Maximum Resale Price” or “MRP") as determined by the
Administrative Agent pursuant to the UHAC Regulations.

C. No refinancing, equity loan, secured letter of credit, or any other
mortgage obligation or debt (coliectively, “Debt”) secured by the
Property may be incurred except as approved in advance and, in
writing, by the Adwministrative Agent. At no time shall the
Administrative Agent approve any Debt if incurring the Debt would
make the total of all Debt exceed Ninety-Five Percent {95%) of the
applicable MRP,

B. The owner of the Property shall at all times during the Control Period
maintain the Property as their principal place of residence, which is
defined as residing in the unit at least 260 days out of each calendar
year.

E. At no time shall the owner of the Property lease or rent the Property to
any person or persons, except as set forth in F below or on a short-term
hardship basis as approved in advance and, in writing, by the
Administrative Agent.

F. If the Property is a two-family home, the owner may lease the rental
unit onfy to income-certified very-low-, low-, or moderate-income
households approved in advance and, in writing, by the Administrative
Agent; may chazge rent no greater than the maximum permitted rent

. as determined by the Administrative Agent pursuant to the UHAC
Regulations; and shall submit for written approval of the
Administrative Agent copies of all proposed leases prior to having
them signed by any proposed tenant.

G, No improvements may be made to the Property that would affect its
bedroom count or configuration unless approved in advance and, in
writing, by the Administrative Agent.

H. No improvement made to the Property will be taken into consideration
to increase the MRP, except for improvements approved in advance
and, in writing, by the Administrative Agent pursuant to the UHAC
Repulations.

Article 5. Remedies for Breach of Affordable Housing Covenants

A breach of any of the Covenants will cause irreparable hann to the public,

in light of'the public policies set forth in the New Jersey Fair Housing Act,

NJS.A, 52:27D-301 et seq, the UHAC Regulations, and by the

constifutional obligation for the provision of housing for fow- and

moderate-income  individuals and families. Accordingly, and in
accordance with N.J.A.C. 5:80-26.19;

A. In the event of a threatened breach of any of the Covenanis by the

Grantee, or any successor in interest or other owner of the Property, the

Administrative Agent, the Municipality, and the State of New Jersey (the

“State™) shalt have all remedies provided at law or in equity, including,

but not limited to, the right to seek injunctive relief and specific

performance.

B. Upon the occurrence of a breach of any of the Covenants by the

Grantee or any successor in inferest or other owner of the Property, the

Administrative Agent, the Municipality, and the State shafl have ail

remedies provided at law or in equity, including, but not limited to,

forfeiture, foreclosure, acceleration of all sums due under any morigage,
recoupment of any funds from a sale in violation of the Covenants,

divestment of rent proceeds from illegal rentals, injunctive relief o

prevent further violation of the Covenants, specific performance, and

entry on the premises.

Article 6. Notice of Resale and Recapture Covenant

A. The owner of the Property is required to notify the Administrative

Agent and the municipal housing liaison, by mail, of any intent to sell the

Property at least 60 days prior fo entering into an agreement for the first

non-exempt sale of the Property after the termination of the Control

Period, as set forth in the UHAC Regulations,

B. Pursuant to the Recapture Mortgage Note (the “Note™), upon the first

non-exempt sale of the Property afier the termination of the Coatrol

Period, the recapture amount, currently equal to $ . which is

the difference between § the restricted price of the Property

at the time of initial sale, and $ the non-restricted, fair market
value of the Property at the time of initial sale, shall be paid af closing.

The Municipality may designate the Administrative Agent as the recipient
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of such payment on behalf of the applicable municipal affordable housing
trust fund,

C. Pursuant to N.J.A.C. 5:80-26.6(d)1iv, the final recapture amount will
be determined upon exit sale, and will be cqual to the difference between
the restricted price of the Property at the fime of exit sale and the contraet
price at the exit sale of the Property, minus reascnable real estate broker
fees (the “price differential”) minus the product of the price differential
and the equity share, with the equity share being the whole number of
years that have elapsed since the last non-exempt sale of the Property,
divided by 100, except that the equity share may not be less than five
percent and may not exceed 30 percent (the “equity share amount™), Atits
sole discretion, the Municipality may determine, by ordinance, anocther
final recapture amount, which must be less than the price differential
minus the equity share amount.

D). Such non-exempt sale is subject to the conditions set forth at N.JLA.C.
5:80-26.6. Failure of the owner or any subsequent owner to fully comply
with all of the foregoing requirements will not result in a release or waiver
of the requirements and/or restrictions.

EXECUTION BY GRANTOR

Signed by the Grantor as of the date hereof. If the Grantor is a corporation,
this Deed is signed by a corporate officer who has authority to (a) convey
all interests of the corporation that are conveyed by this Deed, and (b) bind
the corporation with respect to all matters dealt with herein,

Signed, sealed, and fseal]

delivered in the presence

of or attested by:
[seal]
[seal]
[seat]

CERTIFICATE OF ACKNOWLEDGEMENT BY INDIVIDUAL

State of New Jersey, County of

I am either (check one) a Notary Public or a an
offtcer authorized to take acknowledgements and proofs in the Siate of
New Jersey. I sign this acknowledgement below to certify that it was
executed before me. On this the day of 220,
appeared before me in person. (if more than one person appears, the
words “this person” include all persons named who appeared before the
officer mnaking this acknowledgement,) 1 am satisfied that this person is
the person named in and who signed this Deed.

This person also acknowledged that the full and actual consideration paid
or to be paid for the transfer oftitle to the Property evidenced by this Deed,
as such consideration is defined in P.L. 1968, ¢. 49, sec. 1(c), is $

Officer's signature: Sign above and print,
stamp, or fype name below

CORPORATE PROCF BY SUBSCRIBING WITNESS

State of New Jersey, County of
T am ¢ither {check one) a Notary Public or a ,an
officer authorized to take acknowledgements and proofs in the State of
New Jersey. On this the day of , 20,
(hereinafter the “Witness™) appeared before
me in person, The Witness was duly swom by me, and vnder oath stated
and proved to my satisfaction that:
1. The Witness is the secretary of the corporation which is the
Grantor described as such in this Deed (the “Corporation”).
the officer who signed this Deed, is the (ritle)
of the Corporation {the “Corporate Officer”).
3. The making, signing, sealing, and delivery of this Deed have been duly
authorized by a proper resolution of the Board of Directors of the
Corporation,

2.
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4. The Witness knows the corporate seal affixed to this Deed by the
Corporate Officer is the corporate seal of the Corporation. The
Corporale Officer signed and delivered this Deed as and for the
voluntary act and deed of the Corporation. All this was done in the
presence of the Witness, who signed this Deed as attesting witness. The
Wilness signs this proof to attest to the truth of these facts.

The Witness also acknowledges that the fufl and actual consideration paid

o1 to be paid for the transfer of title to the Property evidenced by this Deed,

as such consideration is defined in P.L. 1968, ¢. 49, sec. 1{c),is §

Sworn and signed before me on tie date above written:

Witness: Sign above and print or fype name below

Corporate Officer's signature: Sign above and prim,
stamp, or type name below

Attach legal description of Property as Exhibit A
Note: If the Grantor is a limited liability company or partnership, the
above jurat may be adjusted accordingly, whereby the authorized
managing member or authorized partner shall be appropriately identified
and whose signature must be acknowledged.

APPENDIX B

MANDATORY DEED FORM FOR OWNERSHIP OF 95/5-
RESTRICTED UNITS

Deed
To State Regulated Property
With Covenants Restricting Conveyance
and Mortgage Debt—With 95/5 Recapture

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITE RESTRICTIONS ON RESALE AND REFINANCING

THIS DEED {*Deed”) is made as of the _____ day of N
20 by and between
{Grantor) and
{Grantee).

Article 1, Consideration and Conveyance
In consideration for payment to the Grantor by the Grantee of
Dollars ($ ), the receipt of which is acknowledged by the
Grantor, the Grantor hereby grants and conveys to the Grantee all of the
land and improvements thereon as is more specifically described in
Article 2 hereof (the “Property”).
Article 2. Description of Property

The Property consists of all of the land, and improvements thereon,
situated in the municipality of ,
County, New Jersey (the “Municipality™}, and described more specifically
as Block No. __, Lot No. __ , and known by the strect
address:

The Property is & resiricted ownership unit, as that term is defined at
seclion 2 of the Uniform Housing Affordability Controls regulations,
which are codified in the New Jersey Administrative Code at NJ.A.C.
5:80-26.1 et seq. {the “UHAC Regulations™). The restricted ownership
unit is a <very-low-income / low-income / moderate-income> unit as
defined in the UHAC Regulations; is a(n) <efficiency / one-bedroom /
two-bedroom / three-bedroom / -bedroom> unit; <is / is not> age-
restricted; and <is / is not> a supportive-housing unit. The Property
<includes / does not include> & restricted rentat unit in addition to the
restricted ownership unil, which rental unit, if included, is a -
bedroom unit with an income restriction of ____ percent of median
income in the applicable housing region, and has a targeted population of
<families / senior citizens / supportive-housing-needs persons>.
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Article 3, Grantor’s and Grantee’s Covenants

The Grantor hereby covenants and affirms that the Grantor has taken no

action to encumber the Property. The Grantor and the Grantee

acknowledge and agree that the restrictions, conditions, and requirements
of this Deed are covenants running with the land and remain binding upon
the Grantor, the Grantee, and upon all successors {o any of their interests.

Article 4, Affordable Housing Covenants

Sale and use of the Property are governed by the affordability controls of

the UHAC Regulations, pursuant to which the following covenants (the

“Covenants™) run with the land for the pedod of time commencing upon

the earlier of (a} the date of this Deed or (b) any prior commencement of

the “Control Period,” as determined in accordance with the UHAC

Regulations, and tenninating upon the expiration of the Control Period as

provided in the UHAC Regulations. The Control Period for the Property

is ___ years, as determnined pursuant to P.L. 2024, ¢, 2.

A. The Property may be conveyed only to a household who has been
approved in advance and, in writing, by the administrative ageat for
the Municipality duly appointed pursuant to the UHAC Regulations
(the “Adminisirative Agent”),

B. No sale of the Property is lawful unless approved in advance and, in
writing, by the Administrative Agent, and the Property may not be sold
for a consideration greater fhan the maximum permifted price
(“Maximum Resale Price” or “MRP™) as determined by the
Administrative Agent pursuant to the UHAC Regulations,

C. No refinancing, equity loan, secured letter of credit, or any other
mortgage obligation or debt (collectively, “Debt™) secured by the
Property may be incurred except as approved in advance and, in
writing, by the Administeative Agent. The Administrative Agent may
not approve any Debt if incurring the Debt would make the total of all
Debt exceed Ninety-Five Percent (95%) of the applicable MRP.

D. The owner of the Property shatt at all times during the Control Period
maintain the Property as their principal place of residence, which is
defined as residing in the unit at least 260 days out of each calendar
year.

E. At no time shall the owner of the Property lease or rent the Property to
any person or persons, except as set forth in F below or on a short-term
hardship basis as approved in advance and, in writing, by the
Administrative Agent.

F. If the Property is a two-family home, the owner may lease the rental
unit only to income-certified very-tow-, low-, or moderate-income
households approved in advance and, in writing, by the Administrative
Agent; may charge rent no greater than the maximum permitted rent
as determined by the Administrative Agent pursuant to the UHAC
Regulations; and shall submit for written approval of the
Administrative Agent copies of all proposed leases prior to having
them signed by any proposed tenant.

G. No improvements may be made to the Property that would affect its
bedroom count or configuration unless approved in advance and, in
writing, by the Administrative Agent.

H. No improvement made to the Property will be taken into consideration
fo increase the MRP, except for improvements approved in advance
and, in writing, by the Administrative Agent pursuant to the UHAC
Regulations.

Anrticle 5. Remedies for Breach of Affordable Housing Covenants

A breach of any of the Covenants will cause irmeparable harm to the pubtic,

in light of the public policies set forth in the New Jersey Fair Housing Act,

NJ.S.A. 52:27D-301 et seq., the UHAC Regulations, and by the

constitutional obligation for the provision of housing for low- and

moderate-income  individuals and families. Accordingly, and in
accordance with N.J.A.C. 5:80-26.19:

A, In the event of a threatened breach of any of the Covenants by the
Grantee, or any successor in interest or other owner of the Property, the
Administrative Agent, Municipality, and the State of New Jersey (the
“State™) shall have all remedies provided at taw or in equity, including,
but not limited to, the right to seek injunctive relief and specific
performance.

B. Upon the occurrence of a breach of any of the Covenants by the
Grantee or any successor in interest or other owner of the Property, the
Administrative Agent, Municipality, and the State shall have ail
remedies provided at law or in equity, including, but not limited to,
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forfeiture, foreclosure, acceleration of all sums due under any
mortgage, recoupment of any funds from a sale in violation of the
Covenants, divestment of rent proceeds from itlegal rentals, injunctive
relief to prevent further violation of the Covenants, specific
performance, and entry on the premises.

Article 6. Notice of Resale, Recapture Covenant, and 95/5 Purchase

Qptions

A. The owner of the Property is required to notify the Administrative
Agent and the municipal housing liaison, as defined at N.J.A.C. 5:80-
26.2, by certified mail, return receipt requested, and by email of any
intent to sell the Property at least 90 days prior to entering into an
agreement for the first non-exempt sale of the Property afler the
termination of the Control Period, as set forth in the UHAC
Regulations, as in effect at the time the Property was first restricted as
part of the affordable housing program.

B. Upon the first non-exempt sale of the Property, Ninety-Five Percent
(95%) of the difference between (i) the actual sale price and (ii) the
regulated maximum sale price that would be applicable were the
Control Period still in effect, or another amount less than the Ninety-
Five-Percent difference, determined by an ordinance of the
Municipality, shall be paid at closing to the Administrative Agent, as
receiving agent for the applicable municipal affordable housing trust
fund,

C. Such non-exempt sale is subject to the options provided for at N.J.A.C.
5:80-26.21 (95/5 restrictions) and 5:80-26.22 (Seller option on 95/5
restricted units). Failure of the owner or any subsequent owner to fully
comply with all of the foregoing requirements will not result in a
release or waiver of the requirements and/or restrictions,

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is a corporation,
this Deed is signed by a corporate officer who has authority 1o (a) convey
all interests of the corporation that are conveyed by this Deed, and (b) bind
the corporation with respect to ail matters dealt with herein.

Signed, sealed, and delivered {seal]

in the presence of or attested

by:
[seal]
[seal]
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT BY INDIVIDUAL

State of New Jersey, County of

I am ecither (check one) & Notary Public or a , an
officer authorized to take acknowledgements and proofs in the State of
New Jersey. [ sign this acknowledgement below to certify that it was
executed before me. On this the day of .20,

appeared before me in person. (If more than one person appears, the
words “this person” include all persons named who appeared before the
officer making this acknowledgement.} 1 am satisfied that this person is
the person named i and who signed this Deed.

This person also acknowledged that the full and actual consideration paid
or to be paid for the transfer oftitle to the Properly evidenced by this Deed,
as such consideration is defined in P.L. 1968, c. 49, sec. 1(¢), is §

Officer’s signature: Sign above and print,
stamp, or type name below

CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of
I am either (check one) __ a Notary Public or a

an officer authorized to take acknowledgements and proofs in the State of
New Jersey. On this the day of ,20 (the
“Witness™) appeared before me in person. 'Fhe Wimess was duly swom
by me, and under oath stated and proved to my satisfaction that;

(CITE 57 N.J.R. 2788)
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1. The Witness is the secretary of the corporation that is the
Grantor described as such in this Deed (the “Corporation™).

the officer who signed this Deed, is the <title>

of the Corporation {the “Corporate Officer”).

3. The making, signing, sealing, and delivery of this Deed have been duly
authorized by a proper resolution of the Board of Directors of the
Corporation.

4, The Witness knows the comporate seal affixed to this Deed by the
Corporate Officer is the corporate seal of the Corporation. The
Corporate Officer signed and delivered this Deed as and for the
voluntary act and deed of the Corporation. All this was done in the
presence of the Witness, who signed this Deed as attesting witness, The
Wiiness signs this proof to attest {o the truth of these facts.

The Witness also acknowledges that the full and actual consideration paid

or to be paid for the transfer of title to realty evidenced by this Deed, as

such consideration is defined in P.1. 1968, ¢. 49, sec. 1{c), is §

Sworn and signed before me on the date above written:

Witness: Sign above and print or iype name below

Corporate Officer's signature: Sign above and prim,
stamp, or type name below

Note: If the Grantor Is a limited liability company or partiership, the
above jJural may be revised accordingly, whereby the authorized
managing member or authorized pariner shall be appropriaiely identified
and whose signature must be acknowledged.

ATTACH LEGAL DESCRIPTION OF PROPERTY AS EXHIBIT A
APPENDIX C
RESTRICTIVE COVENANT REQUIRED
BY N.JAC. 5:80-26.6(¢)
Declaration Of Covenants, Conditions
and Restrictions
Implementing A ffordable Housing Controls
On State Regulated Property
Fair Housing Act Required Covenants
Restricting Use, Conveyance,

And Mortgage Debt

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

day of ,20_, by
(corporation, limited
its principal address at
(“Developer™).
WHEREAS, Developer is the owner of units, more fully
described on Schedule A attached hereto and made a part hereof (the
“Affordable Units” and, individually, an “Affordable Unit” or “Unit”™),
which are sitvated within , B
(residential development, condominium, or other type of project)
consisting of a total of _____ dwelling units located in the Municipality of
County, New Jersey; and
WHEREAS mumnicipalities within the State of New Jersey {the “State™)
are requn'ed by the Fair Housing Act, N.J.S.A. 52:27D-301 et seq. (the
“Act”) to provide for their fair share of housing that is affordable to
households with very-low-, low-, or moderate-incomes, in accordance
with the provisions of the Act; and
WHEREAS, the Act requires that municipalities ensure that such housing
remains affordable to very-low-, low-, and moderate-income households
for appropriate periods of time; and

THIS DECLARATION is made this
,a (State of domicile)
parinership, or other entity), having
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WHEREAS, pursuant to the Act, the Affordable Units described in
Exhibit A attached hereto have been designated as very-low-, low-, and/or
moderate-income housing units as defined by the Act; and

WHEREAS, the anticipated completion date of construction of the

Affordable Units is (if applicable); and

WHEREAS, this Declaration is intended to ensure that the Affordable

Units remain affordable to very-low-, low-, and moderate-income eligible

households for that period of time described in this Declaration,

NOW, THEREFQORE, this Declaration is executed and recorded to ensure

that appropriate affordability controls are made of record on each of the

Affordable Units so as to bind the owners thereof to the covenants,

conditions, and restrictions with which they must comply and to notify all

futore purchasers of an Affordable Unit that the Unit is encumbered with
affordabitity controls.

Article 1. Affordable Housing Covenants

Developer acknowledges and agrees that the restrictions, conditions, and

requirements of this Restrictive Covenant are covenants running with the

fand and will remain binding on Developer and all successors in interest.

The sale and use of each Affordable Unit that is subject to this Declaration

are govemed by regulations establishing controls on affordability, which

regutations are codified in the New Jersey Administrative Code at

N.LAC, 5:80-26.1 et seq. (the “UHAC Regulations™). Pursuant to the

UHAC Regulations, the following covenants {the “Covenants”) run with

the land, for cach respective Affordable Unit, for the period of time

commencing upon the earlier of (a) the date of this Declaration or (b) any
prior commencement of the “Control Period,” as determined according to
the UHAC Regulations, and terminating upon the expiration or other
fawful termination of the Control Period as provided in the UHAC

Reguiations.

A.The Affordable Unit may be conveyed only to an individual or
household who has been approved in advance and, in writing, by the
Housing Affordability Service of the New Jersey Housing and
Mortgage Finance Agency, or other administralive agent duly
appointed pursuant to the UHAC Regulations (the “Administrative
Agent™).

B. No sale of the Affordable Unit is lawful unless approved in advance
and, in writing, by the Administrative Agent, and no sale may be for a
consideration greater than the maximum permitted price (“Maximuny
Resale Price” or “MRP") as determined by the Administrative Agent.

C. No refinancing, equity loan, secured [etter of credit, or any other
mortgage obligation or debt (collectively, “Debt”) secured by the
Affordable Unit may be incurred except as approved in advance and,
in writing, by the Administrative Agent. The Administrative Agent
may not approve any Debt if incurring the Debt would make the total
of afl Debt exceed Ninety-Five Percent (95%) of the applicable MRP.

D. The owner of the Affordable Unit shall at all times during the Control
Period maintain the Unit as their principal place of residence, which is
defined as residing in the unit at least 260 days out of each calendar
year.

E. At no time shall the owner of the Affordable Unit lease or rent the Unit
to any person or persons, except as set forth in F below or on a short-
term hardship basis as approved in advance and, in writing, by the
Administrative Agent.

F. If the Affordable Unit is a two-family home, the owner may lease the
rental wnit only to income-certified very-low-, low-, or moderate-
income households approved in advance and, in writing, by the
Adininistrative Agent; may charge rent no greater than the maximuom
permitted rent as determined by the Administrative Agent pursuant to
the UHAC Regulations; and shall submit for wrilten approval of the
Administrative Agent copies of all proposed leases prior to having
them signed by any proposed tenant.

G. No improvements may be made to the Affordable Unit that would
affect its bedroom count or configuration unless approved in advance
and, in writing, by the Administrative Agent.

H. No improvement made to the Property will be taken into consideration
to increase the MRP, except for improvements approved in advance
and, in writing, by the Administrative Agent pursuant fo the UHAC
Regulations.

Article 2. Remedies for Breach of Affordable Housing Covenants
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A breach of any of the Covenants will cause irreparable harm fo the public,

in light of the public policies set forth in the New Jersey Fair Housing Act,

NJS.A. 52:27D-301 el seq., the UHAC Regulations, and by the

constitutional obligation for the provision of housing for very-low-, low-,

and moderate-income individuals and families. Accordingly, and in
accordance with N.JLA.C. 5:80-26.1%:

A. In the event of a threatened breach of any of the Covenants by the
Graniee, or any successor in interest or other owner of the Affordable
Unit, the Administrative Agent, the Municipality, and the State of New
Jersey (the “State™) shall have all remedies provided at law or in
equity, including, but not Hmited fo, the right to seek injunctive relief
and specific performance,

B. Upon the occurrence of a breach of any of the Covenants by the
Grantee or any successor in interest or other owner of the Affordable
Unit, the Administrative Agent, the Municipality, and the State shall
have all remedies provided at law or in equity, including, but not
limited to, forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recoupment of any funds from a sale in violation of the
Covenants, divestment of rent proceeds from illegal rentals, injunctive
relief to prevent further violation of the Covenants, specific
performance, and entry on the premises.

IN WITNESS WHEREOQOF, Developer has caused this instrument (o be

executed by its duly authorized partrer(s) or officer(s) this day of
, 20 .
(DEVELOPER)
By:

Corporate Officer s signature
Sign above and print, stamp, or type
name

State of New Jersey, County of

1 am either (check one) __ a Notary Public or

an officer authorized to lake acknowiedgemems and proofs in the State of

New Jersey. On this the  day of , 20,

(the “Witness™) appeared before me in person. The

Witness was duly sworn by me and under oath stated and proved (o my

satisfaction that:

1. The Witness is the secretary of the corporation that is the
Grantor described as such in this document {the “Corporation”).

the officer who signed this document, is the <title>

of the Corporation (the “Corporate Officer™).

3. The making, signing, scaling, and delivery of this document have been
duly authorized by a proper resolution of the Board of Directors of the
Corporation.

4. The Witness knows the corporate seal affixed to this document by the
Corporate Officer is the corperate seal of the Corporation, The
Corporate Officer signed and delivered this document as and for the
voluntary act and deed of the Corporation. All this was done in the
presence of the Wilness, who signed this proof to attest to the truth of
these facts.

Sworn and signed before me on the date above written:

2.

Witness: Sign above and print or type name below

Note: If the Grantor is a limited lability company or parinership, the
above jurat may be revised accordingly, whereby the anthorized managing
member or authorized partuer shall be appropriately identified and whose
signature must be acknowledged.
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EXHIBIT A
Description of Affordable Units
APPENDIX D-1

MANDATORY DEED FORM FOR TWO-FAMILY AFFORDABLE
HOMEOWNERSHIP UNIT AND AFFORDABLE RENTAL UNIT

NEW JERSEY HOUSING AND MORTGAGE FENANCE AGENCY
Housing Affordability Service
637 South Clinton Avenue
P.O. Box 18550
Treaton, NJ 08650-2085

WITH RESTRICTIONS ON RESALE AND REFINANCING

DEED-RESTRICTED AFFORDABLE HOUSING UNIT II

Deed To State Regulated Property
With Covenants Resfricting Conveyance and Mortgage Debt
Two-Family Affordable Homeownership Unit and Affordable Rental

Unit
Fhis DEED is made on the day of .20 byand
between (“Grantor™), whose address is
and

(“Grantee”), whose address is about to be
Article 1. Consideration and Conveyance
In consideration for payment to the Grantor by the Grantee of
Dollars ($ ), the receipt of which is
acknowledged by the Grantor, the Grantor hereby grants and conveys to
the Grantee all of the land and improvements thereon as is more
specifically described in Article 2 hereof {the “Property”).
Article 2. Descripiion of Property
The Property is a two-family residence designed to house one low- or
moderate-income owner-occupant household (the “ownership unit”) and
one low- or moderate-income renter household (the “rental unit”), The
restrictive covenants set forth in Article 4 below apply to both the
ownership unit and the rental unit in a single structure. This Deed
establishes affordability controls for the use and resale of the Property and
for the lease of the rental unit.
The Property consists of all of the land, and improvements thereon,
located in the rmunicipality of {the “Municipality™),
County, New Jersey (the “State™), and is
described more specifically as Block No. . Lot No. , and
known by the street address: R
being the same premises conveyed to the Grantor herein by Deed dated
from

and recorded on in Deed Bock . page
in the office of the Clerk or Register of R
County, New Jersey.

Article 3. Grantor’s Covenant

The Grantor hereby covenants and affioms that the Grantor has taken no
action to encumber the Property. This promise is called a “covenant as to
grantor's acts” (N.J.S.A. 46:4-6) and means that the Grantor has not
allowed anycne else to obtain any legal rights which affect the Property
{such as by making a mortgage or allowing a judgment to be entered
against the Grantor).

Article 4. Affordable Housing Covenants

Sale and use of the Property are governed by the Uniform Housing
Affordability Controls regulations (“UHAC Regulations™), which are
codified in the New Jersey Administrative Code at N.JJA.C. 5:80-26.1 et
seq., and any amendments, changes, or supplements thereto, Consistent
with the UHAC Regulations, the following covenants (the “Covenants™)
mun with the fand for the period of time commencing upon the earlier of
{(a) the date hereof or {b) any prior commencement of the “Control
Period,” as that term is defined in the UHAC Regulations, and terminating
upon the expiration of the Control Period as provided therein, Each

{CITE 57 N.J.R. 2796)
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restricted ownership unit must remain subject to the Control Period

requirements at N..J.A.C. 5:80-26.6.

A. The Property may be conveyed only to a houschold that has been
approved in advance and, in writing, by the Housing Affordability
Service of the New Jersey Housing and Mortgage Finance Agency
(“Agency™) or other administrative agent duly appointed pursuant to
the UHAC Regulations (the “Administrative Agent”).

B. No sale of the Property is lawfill, unless approved in advance and, in
writing, by the Administrative Agent, and no sate of the Property may
be for a consideration greater than the maximum permitied price
{“Maximum Resale Price” or “MRP”) as determined by the
Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any other
mortgage obligation or debt (collectively, “Debt™) secured by the
Property may be incurred, except as approved in advance and, in
writing, by fthe Administrative Ageni. At no time may the
Administrative Agent approve any Debt if incurring the Debt would
make the total of all Debt exceed Ninety-Five Percent (95%) of the
applicable MRP,

D. Except as otherwise set forth in E below, the Grantee or any successor
owner of the Property shall at all times maintain the ownership unit of
the Property as their principal place of residence, which is defined as
residing in the unil at least 260 days out of each calendar year.

E. The Grantee or any successor owner of the Property may not lease the
ownership unit fo any person or persons other than on a short-term
hardship basis as may be approved in advance and, in writing, by the
Administrative Agent. The rental unit of the Property may be leased
only in accordance with F below.

F. The Grantee or any successor owner may lease the rental unit only to
income-certified very-low-, low-, or moderate-income households
approved in advance and, in writing, by the Administrative Agent;
shall charge rent no greater than the maximum permitted rent as
determined by the Administrative Agent; and shall submit for written
approval of the Administrative Agent copies of all proposed leases
prior to having them signed by any proposed tenant.

G. No improvements may be made to the Property that would affect its
bedroom count or configuration, unless approved in advance and, in
writing, by the Administrative Agent.

H. No improvement made to the Property will be taken into consideration
to increase the MRP, except for improvements approved in advance
and, in writing, by the Administrative Agent pursuant to the UHAC
Regulations.

Article 5. Remedies for Breach of Afferdable Housing Covenants

A breach of the Covenants will cause irreparable harm to the public in

light of the public policies set forth in the New Jersey Fair Housing Act,

the UHAC Regulations, and the constitutional obligation for the provision
of housing for low- and moderate-income individuals and families,

Accordingly, and in accordance with N.J.A.C. 5:80-26.19:

A, In the event of a threatened breach of any of the Covenants by the
Grantee, or any successor in interest or other owner of the Propeny,
the Administrative Agent, the Municipality, and the State shall have
all remedies provided at law or in equity, including the right to seek
injunctive relief and specific performance.

B. Upon the occurrence of a breach of any of the Covenants by the
Grantee or any successor in interest or other owner of the Property, the
Administrative Agent, the Muuicipality, and the State shall have all
remedies provided at law or in equity, including, but not limited fo,
forfeiture, foreclosure, acceleration of all sums due under any
mortgage, recoupment of any funds from a sale in violation of the
Covenants, divestment of rent proceeds from illegal rentals, injunctive
relief to prevent further violation of the Covenants, specific
performance, and entry on the premises.

Article 6. Additional Provisions Applicable to Two-Family Units

A. The following definitions are applicable to this Article 6:

“Adjusted Rent” means the Base Rent for the rental unit adjusted by
the Index.

“Base Rent” means the charge for an affordable housing rental unit at
the time the unit is first restricted, which charge has been calculated to
include a credit for those utility costs paid by the tenant using a utility cost
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schedule approved for statewide use by the UL.S. Department of Housing

and Urban Devetopment (HUD), or its successor.

“Index” means the measured percentage of change in the median
income for a household of four by geographic region using the applicable
income guidelines.

“Renler” means a& household that has been certified to rent an
affordable housing unit, subject to signing a lease and the payment of any
required security deposit.

B. The following affordability restrictions are applicable to the rental unit
for a period of years from the commencement date determined
pursuant to Article 4, Affordable Housing Covenants,

1. The Grantee or any successor owner of the rental unit shall not lease
the rental unit for an Adjusted Ren that is greater than the established
Base Rent plus the allowable percentage of increase as determined by
HUD or other applicable agency. Adjusted Rents are effective as of
the lease anniversary date and remain in effect for at least a one-year
period,

2. The Grantee or any successor owner of the rental unit shall not lease
the rental unit other than to a Renter who has been certified to the unit
utilizing the income verification procedures established by DCA, the
Agency, or the Division of Local Planning Services (“DLPS”) in DCA
to detenmine qualified very-low-, low-, and moderate-income-eligible
households.

3. The Grantee or any successor owner of the rental unit shatl not seli the
unit other than in accordance with and subject to any rules and
regulations duly promulgated by DCA, DLPS, and the Agency in order
to ensure that the rental unit remains affordable to and occupied by
very-low, low-, or moderate-income households for the duration of the
Controf Period established pursuant to N.JLA.C. 5:80-26.6.

C. The Covenants set forth herein run with the land and remain in effect
for the duration of the Control Period established pursuant to N.LA.C.
5:80-26.6, regardless of any sale or other conveyance of the Property.
The continuance of the Covenanis may, however. be extended by the
Municipality in accordance with N.J.A.C, 5:80-26.6(h).

D. All provisions of the Fair Housing Act and the UHAC Regulations are
applicable to the ownership unit and the rental unit, whether or not so
expressed in this Deed.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is a corporation,

this Deed is signed by a corporate officer who has authority to (a) convey

all interests of the corporation thaf are conveyed by this Deed, and (b) bind
the corporation with respect to all matters dealt with herein.

< sgeal >
ADD AUTHORIZED SIGNER’S NAME AND TITLE
< seal >

CERTIFICATE OF ACKNOWLEDGEMENT BY INDIVIDUAL

State of New Jersey, County of
I am ¢ither (check one) __aNotary Publicor_____a{n)

an officer authorized to take acknowledgements and proofs in the State of
New Jersey. [ sign this acknowledgement below to certify that it was
executed before me. On this the day of ,20 .,
appeared before me
in person. (If more than one person appears, the words “this person”
incluce alf persons named who appeared before the officer making this
acknowledgement,) T am satisfied that this person is the person named in
and who signed this Deed.

This person also acknowledged that the full and actual consideration paid
of to be paid for the transfer of litle fo realty evidenced by this Decd, as
such consideration is defined in P.L. 1968, ¢. 49, sec. 1{c), is $

Qfficer s signature: Sign above and privt, stamp, or
type name below

CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of
I am either (check one) a Notary Public or afn} s
an officer authorized to take acknowledgements and proofs in the State of
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New Jersey. On this the day of , 20,

(the “Wilness”) appeared before

me in person. The Witness was duly swom by me, and under oath stated

and proved fo my satisfaction that:

1. The Witness is the secretary of the corporation
that is the Grantor described as such in this Deed (the “Corporation™).

2, , the officer who signed this Deed
is the <title> ofthe Corporation {the
“Corporate Officer™),

3. The making, signing, sealing, and delivery of this Deed have been duly
authorized by a proper resolution of the Board of Directors of the
Corporation,

4. The Witness knows the corporate seal affixed to this Deed by the
Corporate Officer is the corporate seal of the Corporation. The
Corporate Officer signed and delivered this Deed as and for the
voluntary act and deed of the Corporation. All this was done in the
presence of the Witness who signed this Deed as attesting witness. The
Witness signs this proof to attest to the truth of these facts.

The Witness also acknowledged that the full and actual consideration paid

or to be paid for the transfer of title to realty evidenced by this Deed, as

such consideration is defined in P.L. 1968, c. 49, sec. 1{c), is §

Swomn and signed before me on the date above written:

Witness: Sign above and print or type name below

Officer s signature: Sign above and print, stamp, or
type name below

Note: If the Grantor is a limited liability company or partnership, the
above jurat may be revised accordingly, whereby the authorized managing
member or authorized partner shall be appropriately identified and whose
signaure must be acknowledged.

APPENDIX D-2

FORM OF RECAPTURE MORTGAGE NOTE FOR TWO-FAMILY
AFFORDABLE HOMEOWNERSHIP UNIT AND AFFORDABLE
RENTAL UNIT IN FAVOR OF STATE, REQUIRED BY N.JAC,

5:80-26.6(d}

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

New Jersey Housing and Mortgage Finance Agency

Housing Affordability Service

637 South Clinton Avenue

PO, Box 18550
Trentos, NJ 08650-2085
Recapiure Morigage Note
In Connection with Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Pericd

Two-Family Affordable Homeownership Unit and Affordable Rental
Unit

THIS NOTE is dated as of . 20___. For value
received, (the “Owner"), with an address of
, promises to pay to the State of
New Jersey (the “State™), acting by and through the Housing Affordability
Service (“HAS”) in the New Jersey Housing and Mortgage Finance
Agency (“Agency™), which has ifs principal office at 637 South Clinton
Avenue, P.O. Box 18550, Trenton, New Jersey 08650-20835, the amounts
specified in this Note and promises to abide by the terms and conditions
below.

Article 1. REPAYMENT MORTGAGE
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As security for the payment of amounts due under this Note and the
performance of all promises set forth herein, the Owner is giving the State
a “Repayment Mortgage to Secure Payment of Amounts Due Upon First
Non-Exempt Sale After Expiration of Control Period” dated
(the “Morigage™), which Mortgage encumbers the
property described below (the “Property”). The Mortgage will not be
subordinate, and will not be subordinated by the State, to any mortgage,
refinancing, equity loan, secured letter of credit, or other obligation
secured by the Property, except with respect to (a) any such obligation that
was duly recorded prior to the recording hereof, and (b) any such
obligation that, when added to all other obligations recorded against the
Property, will result in total debt secured by the Property being an amount
less than the maximum resale price (MRP) that would be applicable were
the Control Periad still in effect, as those terms are defined in Article 2 of
the Mortgage.
Article 2. OWNERS PROMISE TO PAY AND OTHER TERMS
Upon the first non-exempt sale of the Property after the date of this Note,
the Owner, or the heir, successor, or assignee of the Owner then selling
the Property, shall pay the sam of Doliars
% ) < insert amount determined pursuant to N.J.A.C. 5:80-26.
6(d)> to HAS. The obligation evidenced by this Note will not accrue
inferest,
Article 3. PROPERTY DESCRIPTION
The Propetty is a two-family residence designed to house one very-low-,
low-, or moderate-income owner-occupant household (the “ownership
unit”) and one very-jow-, low-, or moderate-incote renter household (the
“rental unit™).
The Property consists of all of the land, and improvements thereon,
located in the municipality of (the “Municipality™),
County, New Jersey, and is described more
specifically as Block No. , Lot No. , and known by the street
address:
Article 4. WAIVER OF FORMAL ACTS
The Owner waives its right to require the State or HAS to do any of the
following before enforcing any of their rights under this Note:
1. To demand payment of amounts due (known as Presentient),
2. To give notice that amounts due have not been paid (known as Notice
of Dishonor).
3. Fo obtain an official certificate of non-payment (known as Protest).
Article 5. RESPONSIBILITY UNDER NOTE
All Gwaners signing this Note are jointly and individually obligated to pay
the amounts duc and to abide by the terms and conditions hereof. The
State or HAS may enforce this Note against any one or more of the
Ovwners or against all Owners together.
The Owner agrees to the terms and conditions of this Note by signing
below.

ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of the Mortgage and this
Note at no charge.

Dated:
By:
Signature (Owner)
By:
Signature (Owner)
STATE OF NEW JERSEY )
) ss.:
COUNTY OF )]

On this the ___ day of . 20 before me came
, who acknowledged and made proof to my
satisfaction that they are the Owner named within this Note, and that they
executed this Note for the purposes set forth herein.
Swom to and subscribed before me this the

20_.

day of s

A Notary Public/Attorney of the State of New Jersey

{CITE 57 N.1.R. 2792)
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APPENDIX D-3

FORM OF CERTIFICATE FOR APPLICANTS CERTIFIED TO

TWO-FAMILY AFFORDABLE HOUSING HOME-OWNERSIP UNIT

AND AFFORDABLE RENTAL UNIT REQUIRED BY N.I.A.C. 5:80-
26.19(d)2

NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY
HOUSING AFFORDABILITY SERVICE
637 South Clinton Avenue
P.O. Box 18550
Trenton, NJ 08650-2085
AFFORDABLE HOUSING RESTRICTIONS

My name s , and I make this certificate
(“Certificate™) in connection with my application to purchase the below-
identified two-family residence (the “Property™), which is designed to
house one very-low-, low-, or moderate-income owner-occupant
househotd (the “ownership vnit”) and one very-lov-, low-, or moderate-
income renter household (the “renfal wnit™), The Property is being
provided pursuant to the New Jersey affordable housing program. The
Property eonsists of all of the land, and improvements thereon, located in
the municipality of (the “Municipality™),
County, New Jersey (the “State™), and is

described more specifically as Block No. .- Lot No. , and

known by the street address: .

I am aware, as the purchaser of an Affordable Home, that from the date o

this Certificate until the expiration date, which will be detenmined by the

Municipality, T have to follow the rules and requirements set forth below:

1. I shall not rent the Affordable Housing rental unit for an Adjusted Rent
that is greater than the established Base Rent plus the allowable
percentage of increase. Adjusted Rents are effective as of the lease
anniversary date and remain in effect for af least a one-year period.

2. I shatl not rent the Affordable Housing rental unit other than to a Renter
who has been certified utilizing the income verification procedures
established by the New Jersey Department of Community Affairs
(“DCA™) or the New Jersey Housing and Mortgage Finance Agency
(the “Agency™) to determine qualified very-low-, low-, and moderate-
income-eligible houscholds.

3. Fmay sell the Property enly in accordance with and subject to any rules
and reguiations duly promulgated by DCA or the Agency to ensure that
the Property remains affordable to and occupied by qualified very-low-
, low-, and moderate-income-eligible houscholds throughout the
duration of the restrictive covenants.

4,1 can only sell the Property fo a person or a family who is part of the
affordable housing program, and who has been certified, like I have
been, in writing, by the administrative agent.

. The price for which 1 can sell my house is limited by faw, and may be
much fess than the sale prices of other homes similar to mine, but which
are not part of the affordable housing program.

6.1 cannot take out any loans of any kind secured by my house (a
“mortgage loan”) unless my plan to get the loan is approved in advance
and, in writing, by HAS. The total amount of morigage loans T am
allowed to have is limited by law.

. Iknow that 1 am required to live in my house, and that I cannof rent it
out to any other person, not even to members of my family. If Thave a
temporary need to move away that is not of my doing, such as if my
employer is temporarily sending me fo a workplace a great distance
from my home or if | am being called for military service, T will call
HAS at 609-278-7400 and ask for a “temporary waiver” of this rule. It
is up to HAS as to whether or not I gef a temporary waiver, I may not
move out of the Property unless and until a temporary waiver is
approved and signed by HAS,

8. I know that the rent I am allowed to charge a tenani is limited by law,
and is published each year by the Agency. I know that it is my
responsibility to find out the maximum rent T am allowed to charge by
visiting the Agency website and/or by calling HAS at 609-278-7400 or
by email.

Ln

-]
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9. I know that T am required to provide copies of all leases with my tenants
to HAS.

10. T know that I am not allowed to make any improvements to my home
unless approved in advance and, in writing, by HAS,

11,1 know that if I break or fail to follow any of these mies, I will be
breaking the law and that I will be subject to penalties provided by
faw.

ATTEST:

Owner signature and date

Owner signature and date

BE IT REMEMBERED, that on this the day of

20_ the signer of this Certificate, appeared personally
before me and who, being duly swom by me, deposed and made proof (o
my satisfaction that (i) they are the Purchaser of the Property that is
identificd in the foregoing Certificate, and (i) they have executed the
Certificate with respect to the purchase of the Property described in the
Certificate and for the purposes set forth therein,

NOTARY PUBLIC
APPENDIX D-4

RESTRICTIVE COVENANT FOR TWO-FAMILY AFFORDABLE
HOMEOWNERSHIP UNIT AND AFFORDABLE RENTAL UNIT,
REQUIRED BY N.J.A.C. 5:80-26.6(¢)

NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY
Housing Affordability Service
637 South Clinton Avenue
P.O. Box 18550
Trenton, NJ 08650-2085

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RFSALE AND REFINANCING

Peclaration Of Covenants, Conditions, and Restrictions
Implementing Affordable Housing Controls on State Regulated Property

Fair Housing Act Required Covenants Restricting Use, Conveyance, and
Mortgage Debt

TWO FAMILY AFFORDARLE HOMEOWNERSHIP UNIT AND
AFFORDABLE RENTAL UNIT FOR NEW UNITS

THIS DECLARATION is made this ____ day of R
20 by , a <State of
domicile> (corporation, limited partnership, or other
entity), having its principal address at

(“Developer™).

WHEREAS, Developer is the ownerof
units, which are situated within
a <condominium or other form of residential development™> consisting of‘
a total of dwelling units more fully described on Exhibit A attached
hereto and made a part hereof (the “Affordable Units™), which is located
in the municipality of
County, New Jersey (the “Municipality”), being a]so known as Lol(s) No,
, Block No. on the tax map of the Municipality; and

WHEREAS, municipalities within the State of New Jersey (the “State™)
are required by the Fair Housing Act, N.J.S.A. 52:27D-301 et seq. (the
“Act™), to provide for their fair share of housing that is affordable to
households with very-low, low, and moderate incomes in accordance with
the provisions of the Act; and

WHEREAS, the Act requires that municipalities ensure that such
designated housing remains affordable to very-low, low-, and moderate-
income households for specified periods of time; and

for sale and rentat
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WHEREAS, the affordable units described in Exhibit A attached to this

Declaration (the “Affordable Units” or “Units™) have been designated as

very-tow-, low-, and moderate-income housing as defined by the Act; and

WHEREAS, this Declaration is intended to ensure that the Affordable

Units remain affordable to eligible very-low-, low-, and moderate-income

households for that period of time described in Article 1I of this

Declaration.

NOW, THEREFORE, this Declaration is executed and recorded to ensure

that affordability controls are recorded on each of the Affordable Units so

as 1o bind the owners thereof to the covenants, conditions, and restrictions
to which they must comply and to notify all future purchasers of

Affordable Units that the Units are encumbered with affordability

controls,

Article 1. Affordable Housing Covenants

The sale and use of each Affordable Unit subject to this Declaration are

governed by Uniform Housing Affordability Controls regulations, which

are codified in the New Jersey Administrative Code at NJ.A.C. 5:80-26.1
et seq. (the “UHAC Regulations”). Consistent with the UHAC

Regulations, the following covenants {the “Covenants”) run with the land,

for each respective Affordable Unit, for the period of time commencing

on the earlier of (a) the date hereof or (b) any prior commencement of the

“Control Period,” as that term is defined in the UHAC Regulations, and

terminating upon the expiration of the Control Period as provided in the

UHAC Regulations,

A. An Affordable Unit may be conveyed only to a household who has
been approved in advance and, in writing, by the Housing
Affordability Service (“HAS™) of the New Jersey Housing and
Mortgage Finance Agency (the “Agency™), or other administrative
agent appointed pursuant to the UHAC Repulations (the
“Administrative Agent”).

B. No sale of an Affordable Unit is lawful unless approved in advance
and, in writing, by the Administrative Agent, and no sale may be fora
consideration greater than the maxinum permitted price (“Maximum
Resale Price” or “MRP”) as determined by the Administrative Agent.

€. Mo refinancing, equity loan, secured letter of credit, or any other
mortgage obligation or debt (collectively, “Debt”} secured by an
Affordable Unit may be incurred except as approved in advance and,
in writing, by the Administrative Agent. The Administrative Agent
may not approve any Debt if incurring the Debt would make the total
of all Debt exceed Ninety-Five Percent (95%) of the applicable MRP.

D, The owner of an Affordable Unit shall at all times maintain the
ownership unit as their principal place of residence, which is defined
as living in the Unit at least 260 days out of each calendar year.

E. The owner of an Affordable Unit may not lease or rent the ownership
unit to any person or persons, excepl on a shori-term hardship basis as
approved in advance and, in writing, by the Administrative Agent.

F. The owner of an Affordable Unit may lease the rental unit only to
income-certified very-low-, low-, or moderate-income households
approved in advance and, in writing, by the Administrative Agent;
shall charge rent no greater than the maximum permitted rent as
determined by the Administrative Agent; and shall submit for written
approval of the Administrative Agent copies of all proposed leases
prior to having them signed by any proposed tenant,

G. No improvements may be made to an Affordable Unit that would affect
its bedroom count or configuration untess approved in advance and, in
writing, by the Administrative Agent.

H. No improvement made to the Property will be taken into consideration
to increase the MRP, except for improvements approved in advance
and, in writing, by the Administrative Agent pursuant to the UHAC
Repulations.

1. Bach restricted unit remains subject to the Control Period requirements
at N.JLA.C. 5:80-26.6 until such time as the municipality in which the
unit is located releases the unit from such requirements or the unit is
otherwise effectively released pursuant to N.J.A.C. 5:80-26.6(h). Prior
to such a release, the restricted unit remains subject to such
requirements for at least the period(s) of time provided at N.J..A.C.
5:80-26.6(a).

Article 2. Remedies for Breach of Affordable Housing Covenants

A breach of the Covenants will cause irreparable harm 1o the public in

light of the public policies set forth in the New Jersey Fair Housing Act,
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N.JS.A, 52:27D-301 et seq. (the “Act”™), the UHAC Regulations, and the

constitutional obligation for the provision of very-low-, low-, and

moderate-income housing. Accordingly, and in accordance with N.J.A.C.
5:80-26.19:

A, In the event of a threatened breach of any of the above Covenanis, the
Administrative Agent, the Municipality, and the State shall have all
remedies provided af law or in equity, including the right to seek
injunctive relief and specific performance.

B. Upon the occurrence of a breach of any of the above Covenants, the
Administrative Agent, the Municipality, and the State shail have all
remedies provided at law or in equity, including, but not limited to,
forfeiture, foreclosure, acceleration of all sums due under any
mortgage, recoupment of any funds from & sale in violation of the
Covenants, divestment of rent proceeds from fllegal rentals, injunctive
relief to prevent further violation of the Covenants, specific
performance, and entry on the premises.

Article 3. Additional Provisions Applicable to Two-Family Units

A. Description of Property: Each two-family unit is a residence designed
to house one very-low-, low-, or moderate-income owner-occupant
household (the “ownership unit”) and one very-low-, low-, or
moderate-income renter household (the “rental unit”). This Deed
establishes affordability controls for the resale of the Property and for
the rental of the rental unit. The Property consists of a____-bedroom
ownership unit and a2 ___ -bedroom rental unit. The address of the
rentat unit is

B. The following definitions are applicable to this Article 3:

“Adjusted Rent” means the Base Rent for the rental unit adjusted by
the Index.

“Base Rent” means the charge for an affordable housing rental unit at
the time the unit is first restricted, which charge has been calculated to
inciude a credit for those utility costs paid by the tenant using a utility cost
schedule approved for statewide use by the U.S. Department of Housing
and Urban Development (HUD), or its successor.

“Index” means the measured percentage of change in the median
income for a household of four by geographic region using the applicable
income guidelines

“Renter” means a houschold that has been certified to rent an
affordable housing unit, subject to signing a fease and the payment of any
required security deposit.

. The following affordability restrictions are applicable for the rental unit
for a period of years from the date set forth in Adicle 1 hereof,
Affordable Housing Covenants.

2. The owner of an Affordable Housing rental unit shall not lease the
rental unit for an Adjusted Rent that is greater than the established Base
Rent plus the allowable percentage of increase as determined by HUD.
Adjusted Rents are effective as of the lease anniversary date and remain
in effect for at least a one-year period.

3. The Owner shall not lease the rental unit other than fo a Renter who has
been certified utilizing the income verification procedures established
by DCA, the Agency, or the Division of Local Planning Services
(“DLPS”} in DCA to determine qualified very-low, low-, and
moderate-income-eligible househoids,

4. The Owner of the rental unit shall not sell the unit other than in
accordance with and subject to the UHAC Regulations in order to
ensure that the rental unit remains affordable to and occupied by very-
Iow-, low-, and/or moderate-income households for the duration of the
Control Period established pursvant to N.J.A.C. 5:80-26.6.

C. The Covenants set forth herein with regard to the rental unit run with

the land and remain in effect for the term of years described above,

regardless of any sale or other conveyance of the Property. The
continuance of the Covenants may, however, be extended by the

Municipality in accordance with NLJL.A.C. 5:80-26.6(h).

D. All provisions of the Act and the UHAC Regulations are applicable to

the ownership unit and fo the rental usnit, whether or not so expressed in

this Deed.

Article 4. ACKNOWLEDGEMENT

Developer acknowledges receipt of a true copy of this Declaration of

Covenants, Restrictions, and Conditions, at no charge.

IN WITNESS WHEREOF, Developer has executed this Declaration of

Covenants, Restrictions, and Conditions for the purposes stated herein.

—
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Authorized Signature of Developer

STATE OF NEW JERSEY )
) 58:
COUNTY OF )
BE IT REMEMBERED, that on this the day of

20 the subscriber
appeared personally before me and who, being duly sworn by me, deposed
and made proof to my satisfaction that (i) they are the <authorized signer
for the Developer> named in the foregoing Declaration of Covenants,
Restrictions, and Conditions and (ii) they exccuted the Declaration of
Covenants, Restrictions, and Conditions with respect to the Property and
for the purposes described and set forth therein,

Swont to and subscribed before me,
on the date set forth above,

NOTARY PUBLIC
CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

I am either {(checkone) _ aNotary Publicor ____a .

an officer authorized to take acknowiedgements and proofs in the State of

New Jersey. On this the day of .20

{the “Witness™) appeared before

me in person. The Witness was duly swom by me, and under oath stated

and proved to my satisfaction that:

1. The Witness is the secretary of the corporation
that is the Grantor described as such in this document (the
“Corporation™).

2. , the officer who signed this
document, is the <title> of the
Corporation {the “Corporate Officer™).

3. The making, signing, seaiing, and delivery of this document have been
duly authorized by a proper resolution of the Board of Directors of the
Corporation.

4. The Wiiness knows the corporate seal affixed (o this document by the
Corporate Officer is the comporate seal of the Corporation. The
Corporate Officer signed and delivered this document as and for the
voluntary act and deed of the Corporation. Alf this was done in the
presence of the Witness, who signed this document as attesting witness.
The Witness signs this proof to attest to the truth of these facts.

The Witness also acknowledges that the full and actual consideration paid

or to be paid for the interest in realty evidenced by this document, as such

consideration is defined in P.L. 1968, ¢. 49, sec. 1{c), is §

Sworn and signed before me on the date above written:

Witness: Sign above and print, stamp, or lype name below

Qfficer’s signature. Sign above, and print, stamp, or type name below
Note: If the Grantor is a limited liability corpany or partnership, the

above jurat may be revised accordingly, whereby the authorized managing

member or authorized partner shall be appropriately identified and whose

sighafure must be acknowledged.

Record and return to:

New Jersey Housing and Mortgage Finance Agency

637 South Clinton Avenue

P.O. Box 18550

Trenton, New Jersey 08650-2085

Attention: Housing Affordability Service
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APPENDIXE
MANDATORY DEED RESTRICTION
FOR RENTAL PROJECTS
Affordable Housing Deed Restriction
To State Regulated Multi-Family Rental Property
With Covenants Restricting Rentals,
Conveyance, and Improvements

And Requiring Notice of Foreclosure and Bankruptcy

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

THIS DEED RESTRICTION, entered into as of this the day of

.20 by

THIS DEED RESTRICTION, entered into as of this the day of
20 by

(the “Owner™), a <State of Formation/Incorporation>
<Type of Entify>, having offices at the developer of
a residential rental project known or to be known as (the
“Project™, located in the municipality of .
County, New Jersey, is granted in favor of
{the “Municipality™), a body corporate and politic
of the State of New Jersey:

WITNESSETH

Article . Consideration

In consideration and as a condition of the municipal approvals for the
Project, the Owner hereby agrees to abide by the covenants, terms, and
conditions set forth in this Deed Restriction with respect to the affordable

COMMUNITY AFFAIRS

units of the Project, which is to be developed on property described in
Article 2 hereof (the “Property™).

Article 2. Description of Property

The Property consists of all of the land, and improvements thereon,
located at the street address in the Municipality, more fully
described at Exhibit A annexed hereto and designated as Block No. ___,
LotNo. .

There witl be ___total housing units in the Project. Among those housing
units, __ will be affordable housing units, of which ___ wil be very-low-
income units affordable to households making 30 percent or less of
median income in the housing region, as defined in the Uniform Housing
Affordability Controls, codified at N.J.A.C. 5:80-26.1 et seq. (the “UHAC
Regulations™); __ low-income units affordable to houscholds making 50
percent or less of median income in the housing region; and____moderate-
income units affordable to households making 80 percent or less of
median income in the housing region (coliectively, the “Affordable
Units™). Of the ___ Affordable Units, ___ will be efficiency units, __
will be one-bedroom units, _ will be two-bedroom units, __ will be
three-bedroom uvnits, and ___ will be units with four or more bedrooms.
The Affordable Units <will / will not> be age-resiricted, and ___ of the
Affordable Units will be supportive housing. The Affordable Units are
intended to count for ___ credits against the round of affordable
housing obligations for the Municipality, pursuant to the municipal
housing element and fair share plan.

[ ] If this box is checked, the Owner and the Municipality apree that a
preference for up to 50 percent of the Affordable Units in the Project will
be provided to very-low-, low-, and moderate-income veterans who
served in time of war or other emergency, pursuant to N.J.S.A. 52:27D-
311G).

The Affordable Units, designated by unit number, bedroom count, income
restriction, target population, and type and initial rental, are listed below
and shown on Exhibit B annexed hereto:

Unit Number Bedroom Count Affordability Type Target Population Hiitial Net Initial Rent Level
(Families/ Seniors/ Monthiy Rental Percentage of
Supportive Housing/ Payment Income
Veterans)

Article 3. Affordable Housing Covenants

The following covenants (the “Covenants™) run with the land for the

period of time specified in Article 4 hereof (the “Control Period”), which

is determined separately with respect to cach Affordable Unil,
commencing on the date of issuance of the initial Certificate of Occupancy
for the Affordable Unit, and expiring as determined pursuant to the UHAC

Regulations:

A.The sale and use of the Property are governed by the UHAC
Regulations.

B. The Affordable Units may be used solely for the purpose of providing
rental dwelling units for very-low-, low-, or moderate-incone
households, and no commitment for any such dwelling unif may be
given or implicd, without exception, to any person who has not been
certified for that unit, in writing, by the administrative agent *[for the
Municipatity}* (the “Administrative Agent™). So long as any dwelling
unit remains within its applicable Control Period, sale of the Property
is expressly subject to this Deed Restriction; deeds of conveyance
must have this Deed Restriction appended thereto; and no sale of the
Property will be lawful unless approved in advance and, in writing, by
the Administrative Agent.

C. No improvements may be made to the Property that would affect the
bedroom configuration of any of the Affordable Units.

D. The Owner shall notify the Administrative Agent and the Municipality
of any foreclosure actions filed by any individual or entity with respect
to the Property within three (3) business days afier service upon the
Owner.
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E. The Owner shall notify the Administrative Agent and the Municipality
within three (3) business days after the filing of any petition for
bankruptey, for protection from creditors, or reorganization filed by or
on behalf of the Ovwner.

Article 4. Control Period for Affordable Units

The Control Period for the Affordable Units is ____years, commencing on

the  dayof ,200 .

[ 1If this box is checked, the Property consists entirely of A ffordable Units

subject to this Deed Resiriction and, thus, the Owner may elect to

extinguish this Deed Restriction prior to the 30th year if participating in a

State-administered preservation program or beginning in the 30th year if

not participating in a State-administered preservation program, in either

case provided that the Project enters into a new deed restriction that, in
combination with this Deed Restriction, tolals at least 60 years.

[ 11f this box is checked, an existing Control Period on the Affordable

Units is being extended, the original Control Period having commenced

on the day of ., , with the original term of ___ years

and the extended term of ____ years, in combination, totaling ___ years.

Article 5. Remedies for Breach of Affordable Housing Covenants

A breach of the Covenants will cause imreparable harm to the

Municipality, to the State, and to the public, in light of the public policies

set forth in the New Jersey Fair Housing Act, N.J.S.A. 52:27D-301 et seq,,

the UHAC Regulations, and the constitutional obligation for the provision
of very-low-, low-, and moderate-income housing.

A. In the event of a breach or threatened breach of any of the Covenants
by the Owner, or any assigns or successors in interest of the Property,

(CITE 57 N.L.R. 2795}
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the Municipality and the State shall have all remedies provided at law
or In equity, including the right to seek injunctive relief and specific
performance.

B. Upon the occurrence of a breach of any of the Covenants by the Owaer,
Or any assigns or successors in interest or other owner of the Property,
the Municipality and the State shall have all remedies provided at law
or in equity, including, but not limited to, forfeiture, foreclosure,
acceleration of all sums due under any mortgage, recoupment of any
funds from a sale in violation of the Covenants, divestment of rent
proceeds from itlegal remtals, injunctive relief to prevent further
violation of the Covenants, specific performance, and entry on the
premises.

Article 6. Binding Effect

This Deed Restriction runs with the land until the end of the Control

Period for each Affordable Unit and is binding upon the Owner and

its/their successors and/or assigns. The Municipality and Administrative

Agent shall take all actions necessary to issue a new Deed Restriction as

specified in the UHAC Regulations or to release and discharge this Deed

Restriction with respect to each Affordable Unit upon the expiration of

the Covenants with respect to any such Unit.

IN WITNESS WHEREQF, the Administrative Agent and the Owner have

executed this Deed Restriction as of the date first above written.

Administrative Agent

BY:
Title
Owner
BY:
Title
APPROVED BY
THE STATE OF NEW JERSEY
BY
Title
ACKNOWLEDGEMENTS
STATE OF NEW JERSEY )
) 82
COUNTY OF )

BE IT REMEMBERED, that on this the
20 the subscriber
appeared personally before me and who, being duly sworn by me, deposed
and made proof to my satisfaction that (i) they are the <auwthorized signer
for the Owner> named in the foregoing Deed Restriction and (ii) they
executed the Deed Restriction with respect to the Property and for the
purposes described and set forth therein,

Sworn to and subscribed before me,

on the date set forth above.

day of s

NOTARY PUBLIC
CORPORATE PROGF BY SUBSCRIBING WITNESS
Siate of New Jersey, County of

[ am either {check one) a MNotary Public or a
, an officer authorized to take acknowledgements
and proofs in the State of New Jersey. On this the day of

, 20_,

(the “Witness™) appeared before me in person. The Witness was duly

swom by me, and under oath stated and proved to my satisfaction that:

1. The Witness is the secretary of the corporation
that is the Owner described as such in this document {the
“Corporation™),

, the officer who signed this
of the

document, is the <fitle>
Corporation (the “Corporate Officer”).

{CITE 57 N.J.R. 2796)
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3. The making, signing, sealing, and delivery of this document have been
duly authorized by a proper resolution of the Board of Directors of the
Corporation.

4. The Witness knows the corporate seal affixed to this document by the
Corporate Officer is the corporate seal of the Corporation. The
Corporate Officer signed and delivered this document as and for the
voluntary act and deed of the Corporation. All this was done in the
presence of the Witness, who signed this document as attesting witness.
The Witness signs this proof to attest to the truth of these facts.

Sworn and signed before me on the date above wriften:

Witness: Sign above and print, stamp, or type name below

Officer’s signature: Sign above, and print, stamp, or type name below

Note: If the Grantor is a limited liability company or partnership, the
above jurat may be revised accordingly, whereby the authorized managing
member or authorized partner shall be appropriately identified and whose
signature must be acknowledged.

Onthisthe _ dayof 20 before me came known
to me to be of , the municipality identified
as such in the foregoing Agreement, who stated that they are duly
authorized to execute this Agreement on behalf of the Municipality, and
that they have so executed the Agreement for the purposes stated therein.

NOTARY PUBLIC
EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY
EXHIBIT B

FLOOR PLAN SHOWING AFFORDABLE UNITS
APPENDIX F-1
FORM OF RELEASE
FOR RESTRICTED OWNERSHIP UNITS

RELEASE OF QWNERSHIP UNIT FROM AFFORDABILITY
CONTROLS

(to be recorded in Deed Book andfor Mortgage Book, as applicabie)

THIS Release is made as of the day of ,20
by the STATE OF NEW JERSEY, acting by and through
as administrative agent for

(ite “Releasor™).
WHEREAS, on or about an Affordable Housing
Agreement (the “Agreement”) or Deed (the “Deed”) and a Repayment
Mortgage (the “Mortgage™), including therein affordable housing controls
(the “Affordability Controls™), was/were executed by , and
wasfwere subsequently recorded in the Cletk or Register’s Office of
County, New Jersey, in, respectively, Deed Book
_ atpage _ and Mortgage Book ___ atpage ___in connection with
certain real property known and designated as Lot No. ___, Block No.

___, in the Municipality of , County,
New Jersey (the “Municipality™), and commonly known as
New Jersey (the “Property™); and

WHEREAS, effective the day of , 20, the

Affordability Controls on the Praperty, or on that portion of the Property
known and designated as Lot No. ___, Block No. in the
Municipality of . County, New lJersey, and
commonty known as , New Jersey (the “Released Portion™), have
terminated pursuant to the terms of the Agreement, Deed, andfor
Mortgage, or have been terminated in the discretion of the Municipality
after the minimum ducation period of the Affordability Controls has
elapsed, pursuant to NJ.A.C. 5:80-26.6(g);

NOW, THEREFORE, pursuant to N.J.AC. 5:80-26.6(m), the Refeasor
hereby releases the Affordability Controls on the Property or, as
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applicable, on the Released Portion, effective as of and,

by this Release, the Affordability Controls on the Property or, ss

appticable, the Released Portion are hereby discharged of record,
Administrative Agent for

Dated:
(Print name above)
STATE OF NEW JERSEY )
) 58:
COUNTY OF )

On this the __ day of , 20___ before me came , who
acknowledged and made proof to my satisfaction that they are the duly
authorized administrative agent for the municipality of (the
“Municipality”), the Releasor named above, and that the execution, as
well as the making of this instrument has been duly auvthorized by the
Municipality as its voluntary act and deed.

COMMUNITY AFFAIRS

Deed Restriction remain in effect ustil the occwrrence of either of the
events set forth at NLLA.C. 5:80-26.12{c)1 and 2.
Administrative Agent for

Dated:
{Print name above)
STATE OF NEW JERSEY )
) 55:
COUNTY OF )
On this the day of ,20___ before me came , who
acknowledged and made proof fo my satisfaction that they are the duly
authorized administrative agent for the municipality of . the

Releasor named above, and that the execution, as well as the making of
this instrument has been duly authorized by the Municipality as its
voluntary act and deed.

A Notary Public/Attorney of the State of New Jersey
APPENDIX F-2
FORM OF RELEASE
FOR RESTRICTED RENTAL UNITS

RELEASE OF RENTAL UNIT FROM AFFORDABILITY
CONTROLS

(to be recorded in Deed Book)

THIS RELEASE is made as of the day of ,20

by the STATE OF NEW JERSEY, acting by and th:ough
. as administrative agent for
(the “Releasor™).

WHEREAS, on or about , an affordable housing
deed restriction (the “Deed Resfriction™) was executed by and
was subsequently recorded in the Cletk or Register’'s Office of

County, New Jersey, in Deed Book ___atpage
in connection with certain real properiy known and designated as Lot No.
., Block No. in the Municipality of
County, New Jersey (the “Municipality™), and commonly
known as , New Jersey ,» Unit or Apariment Number
(the “Afi‘ordab]e Unit™); and

WHEREAS, the Deed Restriction contains certain affordable housing
covenants (the “Covenants”), which Covenants run with the land for the
period of time specified in the Deed Restriction {the “Control Period”};
and

WHEREAS, the Covenants restrict use of the Affordable Unit (the
“Affordability Controls™) solely to providing rental housing for very-low-
, fow--, andfor moderate-income persons or households, as those terms are
defined in section 2 of the Uniform Housing Affordability Controls
regutations, N.J.A.C. 5:80-26.2, for the Control Period; and

WHEREAS, pursuant to N.J.A.C. 5:80-26.12(c), the Control Period for
the Affordable Unit continues vntil the end date specified in the Deed
Restriction (the “End Date™) or, if a specific End Date cannot be
determined according to the terms of the Deed Restriction, until the
minimum duration of the Control Period (the “Minimum Duration™} as
determined pursuant to N.LA.C. 5:80-26.12(a) has elapsed or been
terminated in the discretion of the Municipality pursuant to N.J.A.C. 5:80-
26.12(g); and

WHEREAS, the End Date or the Mintmum Duration for the Affordable
Unit was » 20__, and, pursuant to N.JLA.C.
5:80-26.12(c), the Contro! Period for the Affordable Unit thereby ended
effective as of that date; and

WHEREAS, pursuant to N.J.A.C. 5:80-26.12{c), following the end of
the Control Period, the Affordable Unit remains subject to the
Affordability Controls until tie occurrence of either of the events set forth
at N.LAC. 5:80-26.12(c)] and 2;

NOW, THEREFORE, pursuant to NJA.C. 5:80-26.12(7)], the
Releasor hereby releases the Deed Restriction on the Affordable Unit;
PROVIDED, HOWEVER, that the Affordability Controls set forth in the
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A Notary Public/Aftorney of the State of New Jersey
APPENDIX G
FORM OF NOTE FOR PAYMENT OF RECAPTURE
AMOUNT FOR A 95/5-RESTRICTED UNIT
State of New Jersey
Department of Community A fTairs
95/5 Repayment Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE, is dated as of .
For value received, {the “Owner”)
promises to pay to , a5 administrative

agent for the municipality of
County, New Jersey, or such successor admmlstranvc agent as may be
duly appointed (the “Administrative Agent™), the amounts specified in
this Note and promises to abide by the terms hereof.

Article I. REPAYMENT MORTGAGE

As security for payment of the amounts due pursuant to this Note and the
perfonnance of all promises contained herein, the Owner is giving the
State of New Jersey (the “State™) a “Repayment Mortgage To Secure
Payment of Amounts Due Upon First Non-Exempt Sale Afler Expiration
of Conirol Period” dated (the “Mortgage™) on the property
described below (the “Property”). The Mortgage will not be subordinate,
and will not be subordinated by the State, to any morigage, refinancing,
equity loan, secured letter of credit, or other obligation secured by the
Properly, excepl with respect to (a) any such obligation that was duly
recorded prior to the recording of the Mortgage, and (b) any such
obligation that, when added to all other such obligations recorded against
the Property, will result in total debt secured by the Property being an
amount less than the MRP that would be applicable were the Control
Period stilf in effect, as those terms are defined in Article 2 of the
Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTHER TERMS

Upen the first non-exempt sale of the Property after the date of this Note,
the Owner shall pay Ninety-Five Percent (95%) of the difference between
(i) the actual sale price and (if) the regulated maximum sale price that
would be applicable were the Control Period still in effect, as set forth in
the Uniform Housing Affordabilify Controls regulations, codified at
N.JAC. 5:80-26.1 et seq,, as in effect at the time the Property was first
restricted as part of the Affordable Housing Program, or another amount
less than the Ninety-Five-Percent difference, delermined by an ordinance
of the Municipality, to the Administrative Agent at the ¢losing of such
sale,

Article 3. PROPERTY DESCRIPTION

{CITE 57 N.JL.R. 2797)
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All of the land and improvements thereon located in the municipality of

. County, New Jersey, described

more specifically as Block No. ___, Lot No. ___, and known by the street

address: .

Article 4. WAIVER OF FORMAL ACTS

The Owner waives its right to require the Administrative Agent to do any

of the following before enforcing its rights under this Note:

i. To demand payment of amount due (known as Preseniment).

2. To give notice that amounts due have not beer paid (known as Notice
of Dishonor),

3. To obtain an official certificate of non-payment (known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually obligated fo pay

the amounts due and to abide by the terms of this Note. The

Administrative Agent may enforce this Note against any one or more

Owners or against all Owners together.

The Owner accepls and agrees to the terms of this Note by signing below.

ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of the Mortgage and this
Mote at no charge.

Dated:
ATTEST:
By:

Signature (Owner)

Signature {Owner)
STATE OF NEW JERSEY )

) 58!

COUNTY OF )
On this the day of , 20 before me came , who

acknowledged and made proof to my satisfaction that they are the Owner
named within this Note, and that they have executed this Note for the
purposes set forth therein.

Swomn to and subscribed before me on this the ___ day of s
20 .

A Notary Public/Attorney of the State of New Jersey
APPENDIX H
FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE AMOUNT FOR A 95/5-RESTRICTED UNIT
State of New Jersey

Department of Community Affairs

Affordable Housing Program
Repayment Morlgage
To Secure Payment of Amounts Due

Upon First Non-Exempt Sale

After Expiration of Control Period

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALFE AND REFINANCING

THIS MORTGAGE is made on this the day of 20

by and between (the “Owner™) and the State of New Jersey,
acting by and through (the
“State™), in comnnection with the property described herein (the
“Property”).

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, including, but not limiied fo,
certification by the State for participation in the affordable housing
program and for release by the State of prior recorded restriction

{CITE 57 N.J.R. 2798}
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documents, the Owner has signed a2 Repayment Mortgage Note dated
(the “Note™). The Owner promises to pay to the State all amounts
due under the Note, and to abide by all obligations contained therein.
Article 2. MORTGAGE AS SECURITY FOR AMOUNT DUE

This Mortgage is given to the State as security for the payment required
to be paid upon the first non-exempt sale of the Property, which
requirement is set forth in the Uniform Housing Affordability Controls
regulations (“UHAC Regulations™), codified atN.J.A.C. 5:80-26.1 et seq,,
as in effect at the time the Property was first restricted under the affordable
housing program, after the completion of the control period established
pursuant to the UHAC Regulations (the “Control Period”), The maximum
amount of any such payment is determined by calculating Ninety-Five
Percent (95%) of the difference between (a) the actual sale price and (b)
the regulated maximum sate price (“Maximum Resale Price” or “MRP”}
that would be applicable on the date of such sale were the Control Period
still in effect.

Article 3. PROPERTY DESCRIPTION

The Property consisis of ail of the land, and the improvements thereon,

loeated in the municipality of R
County, New Jersey, described more specificaily as Block No. , Lot
No. , and known by the street address:

Article 4, RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State, gives the State those

rights stated in this Morigage, and all the rights the law gives to the State

pursuant to the UHAC Regulations. The rights given {o the State are

covenants running with the land, The rights, terms, and restrictions i this

Mortgage bind the Gwner and all subsequent purchasers and owners of

the Property, and the heirs, successors, and assigns of all of them. Upon

performance of the promises contained in the Note and this Mortgage, the

State will prepare and deliver to the then current owner of record a

discharge of mortgage or other document of release.

Article 5. DEFAULT

The State may declare the Qwner in default on this Mortgage and on the

Note if:

1. The Owner conveys or attempts to convey an interest in the Property
without giving prior written notice to the State;

2, Ownership of the Property is changed for any reason other than in the
course of an exempt sale;

3. The Owner fails to make any payment required by the Note;

4, The holder of any lien on the Property staris foreclosure proceedings;
or

5. Bankruptey, insolvency, or receivership proceedings are commenced
by or against the Owner.

Article 6. STATE'S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are in default, the

State shall have all of the rights at law or in equity and/or as set forth in

this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONALLY

DELIVERED OR SENT BY CERTIFIED MAIL, RETURN RECEIPT

REQUESTED, TQO THE ADDRESSES GIVEN IN THIS MORTGAGE.

ADDRESS CHANGES MAY BE MADE UPON WRITTEN NOTICE,

MADE IN ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or under any law,

even if the State has delayed in exercising that right, or has agreed in an

earlier instance not to exercise that right, The State does not waive its right

to declare the Owner to be in default by making payments or incuming

expenses on behalf of the Owner with respect to the Property.

Article 9, EACH PERSON LIABLE

This Mortgage is legally binding upon each Owner individually and upon

all their heirs, successors, and assigns. The State may enforce any of the

provisions of the Note and of this Mortgage against any one or more

individuals.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be subordinated by

the State, to any mortgage, refinancing, equity loan, secured letter of

credit, or other obligation secured by the Property, except with respect to

(a) any such obligation that was duly recorded prior to the recording

hereof, and (b) any such obligation that, when added to afl other such
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obligations recorded against the Property, will result in total debt secured
by the Property being an amount less than the MRP that would be
applicable were the Control Period still in effect.

Article 11. SUBSEQUENT OWNERS

This Morigage will not be released with respect to any subsequent owner
who acquires the Property through an exempt transfer unless the
transferce executes a note and mortgage substantially in the form of the
Note and this Mortgage, and causes such mortgage (o be duly recorded.
Article 12, AMENDMENTS

No amendment or change to the Note and this Mortgage may be made,
except by a written document signed by duly authorized representatives
of both parties.

Article 13. SIGNATURES

By executing this Mortgage, the Owner agrees to all of its terms and
conditions.

Article 14, ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this Mortgage, at no
charge.

IN WITNESS WHEREQF, the Owner(s) has executed this Morigage for
the purposes stated herein,

ATTEST:
Signature (Owner)
Signature (Owner)
STATE OF NEW JERSEY }
} 88!
COUNTY GF }

BE IT REMEMBERED, that on this the day of 20, the
subseriber appeared personally before me ({f more than
one person signed the foregoing mortgage and appeared before me, the
words “the subscriber” shall include all such persons) and who, being
duly sworn by me, deposed and made proof'to my satisfaction (i} that they
are the Owner named in the foregoing Morigage and (ii) that they executed
the Mortgage with respect (o the Property and for the purposes described
and set forth therein,

Sworn to and subscribed before me,

on the date set forth above.

NOTARY PUBLIC
APPENDIX 1
FORM OF HAS MUNICIPAL AGREEMENT
CONTRACT FOR THE PROVISION OF UNIFORM HOUSING
AFFORDABILITY CONTROL SERVICES

THIS AGREEMENT is made on the day of 20,
by and between the State of New Jersey (the “State™), acting by and
through the Housing Affordability Service (“HAS") in the New Jersey
Housing and Mortgage Finance Agency (“Agency”) and
, as administrative agent for the municipality
County, New Jersey (the

of .
“Municipality™).

WITNESSETH

WHEREAS, pursuant to the New Jersey Fair Housing Act, N.LS.A.
52:27D-301 et seq, (the “Act™), the Muuicipality is implementing or has
implemented a program to provide affordable housing units to very-low-,
low-, and moderate-income households desiring to live within the
Municipality; and

WHEREAS, the Apency has promuigated housing affordability
controls regulations, codified in the New Jersey Administrative Code at
N.LA.C. 5:80-26.1 et seq. (the “UHAC Regulations™), to implement the
Act by ensuring that low- and moderate-income housing units that are
created under the Act are occupied by very-low-, low-, and moderate-
income households for appropriate periods of time; and

WHEREAS, N.JA.C. 5:80-26.15 provides that affordability conirols
are to be administered by an administcative agent acting on behalf of a

NEW JERSEY REGISTER, MONDAY, DECEMBER 15, 2025

COMMUNITY AFFAIRS

municipality, and provides further that the municipality shall designate or
approve such adminisirative agent; and

WHEREAS, the Municipality has designated HAS to be the
administrative agent for the purposes of providing affordability control
services for all affordable housing units within the Municipality,

NOW, THEREFORE, HAS and the Municipality hereby agree as
follows:

Section . Term

This Agreement is effective as of the day of ,20
for a term of three (3) years, terminating at the close of business on the

day of , 20, subject to the termination and renewal
provisions set forth at Section 5 below.

Section 2. Applicability and Supersession

This Agreement defines and governs all terms between the parties with
respect to affordability controls for affordable housing units provided
pursuant o the Act and supersedes all prior agreements or documents
related thereto. HAS and the Municipality acknowledge that pursuant to
the UHAC Regulations, the State is acting hereunder primarily as an agent
of the Municipality. Anything herein fo the contrary notwithstanding, the
Municipatity hereby delegates to HAS, and HAS hercby accepts, primary
responsibility for enforcing substantive provisions of the Act and the
JHAC Regulations.

Section 3. Exclusions

This Agreement does not apply to units funded under

a. The Federal Low-Income Housing Tax Credit program established
pursuant to Section 42 of the Intemal Revenue Code;

b. The Federal HOME program, 24 C.F.R. § 92.252(e), § 92.254(a)(4);

¢. The National Housing Trust Fund program, 24 C.F.R. Part 891;

d. The HUD 202 program, 24 C.F.R. Part 891;

e. The HUD 811 program, 24 C.F.R. Part 89[;

f. The HUD HOPE VI prograni;

g. The Federal Home Loan Bank, Affordable Housing Program, 12
C.EF.R. Part 1291; or

h. Any other program excluded pursuant fo the Act or the UHAC
Regulations,

Section 4. Termination and Renewal

a. This Agreement may be tenninated by either party by giving sixty
(60) days advanced written notice fo the other party, to the address and in
the form as set forth in Section 8, below; provided, however, that no such
termination may take effect unless and until a successor administrative
agent has been selected by the Municipality, approved by all required
governmental authorities, and executed an agreement substantially in the
form hereof with the Municipality.

b, Unless terminated, this Agreement shall automaticatly be renewed
for two (2) successive terms of two (2} years each, The Municipality shall
pay the Agency at the Agency's then current rate during such successive
term(s).

Section 5. Exclusivity of Agreement; Project Amendments

a. For the term hereof, and without exception, this Agreement will
govem the provision of affordability control services for all projects and
units located within the Municipality that are within the jurisdiction of the
Act and/or the UHAC Regulations.

b. Individual projects for which affordability control services are to be
provided hereunder shall each be evidenced by a contract amendment
(“Project Amendment”) that has been executed by HAS, by the
Municipality, and by the project developer. All such Project Amendments
must be in the specific form set forth as Exhibit A hereto.

¢. The annexation of a fully execwted original of a Project Amendment
to HAS’ original of this Agreement is a condition precedent to the
provision of any affordability control services to the related project.

Section 6, Responsibilities of HAS

HAS shall perform all of the duties and responsibilities of an
administrative agent as set forth at N.J.A.C. 5:80-26.15 and elsewhere in
the UHAC Regulations, including those sef forth at N.J.A.C, 5:80-26.17
and 26.19, as such rules may from time to time be amended.

Section 7. Responsibilities of the Municipality

The Municipality shall;

a. Provide to HAS the name, title, email address, and telephone number
of the municipal official or such other individual(s) who will be
responsible for liaison with HAS on all matters related to this Agreement;
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b. Use its best efforts to ensure that applicable local ordinances are not
in conflict with the Act, the UHAC Regulations, or the provisions of this
Agreement;

¢. Ensure that all restricied units are identified as affordable within the
tax assessor’s office and any municipal utility authority (MUA). The
Municipality and MUA shaill promptly notify HAS of a change in billing
address, payment delinquency of two or more billing cycles, transfer of
title, institution of a writ of foreclosure, or any ofiter event of which they
become aware that indicates any applicable unit is not being, or may in
the future not be, used as housing for very-low-, low-, or moderate-income
persons with respect to any affordable units.

d. Provide all reasonable and necessary assistance to HAS in support
of efforts to enforce provisions of the Act, the UHAC Regulations, deed
covenants, mortgages, court decisions, or other authorities governing the
affordability control services to be provided pursuant to this Agreement.

Section 8, Notices

Al notices and other writien communications between HAS and the
Municipality shall be fo the addresses and personnet specified below:

if to HAS:

New Jersey Housing and Morigage Finance Agency
Housing Affordability Service
637 South Clinton Avenue
P.O. Box 18550
Trenton, NJ 08650-2085
if to the Municipality:

P X 112

Section 9. Non-Waiver of Conditions

The failure of cither party to insist upon strict perfonmance of any
provision of this Agreement in any one or more instances does not
constitute a consent to waiver of or acceptance of any other different or
subsequent breach of the same or other provision, nor as a result thercof
does either party relinquish any rights it may have under this Agreement.
No terms or provisions hereof shall be deemed waived and no breach
accepted unless such waiver or consent is in writing and signed by an
authorized individual acting on behalf of the consenting or waiving party

Section 10. Incorporation of Standard State Conditions

Exhibit B, the general provisions required to be included in this
Agreement by the Office of the Attorney General, * .7 is hereby
incorporated into and made a part of this Agreement.

Sectien 11, Priority of Documents

Should a conflict or inconsistency exist between the terms of this
Agreement, including Exhibit A, and Exhibit B, incorporated herein by
reference, the conflict or inconsistency shall be resolved by giving
precedence to this Agreement, including Exhibit A.

Section 12, Merger and Amendment

This written Agreement, together with Exhibits A and B, constitutes
the enfire agreement between the parfies with respect to the malters
covered herein, and no other written or oral communication will bind the
partics with respect thereto, provided, however, that this Agreement may
be modified by written amendments clearly identified as such and signed
by duly authorized representatives on behalf of both HAS and the
Municipality.

Section 13. Partial Invalidation of Agreement

If any provision of this Agreement is determined or adjudged to be
invatid, ineffective, or unenforceable, under present or future laws, the
remainder of the provisions will remain in full force and effect.

IN WITNESS WHEREQF, HAS and the Municipality have executed
this Agreement as of the date first above written.

NEW JERSEY HOUSING AND MORTGAGE FINANCE AGENCY

BY:

Title
THE MUNICIPALITY OF
BY:

Title
ACKNOWLEDGEMENTS

On this the day of ,20 before me came .
to me known and known to me to be the of the New Jersey
Housing and Mortgage Finance Agency (the “Agency™), who stated that
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they signed this Agreement on behalf of the Agency for the purposes
stated therein,

NOTARY PUBLIC
On this the ____ day of 20, before me came
known and known to me to be of the Municipality
identified as such in the foregoing Agreement, who stated that they are
duly authorized to execute this Agreement on behalf of the Municipality,
and that they have so executed the Agreement for the purposes siated
therein,

NOTARY PUBLIC
APPENDIX I
FORM OF CERTIFICATE FOR APPLICANTS
CERTIFIED TO OWNERSHIP UNIT, REQUIRED
BY N.JA.C. 5:80-26.19(d)2
CERTIFICATE FOR APPLICANT
CERTIFIED TG AN OWNERSHIP UNIT SUBJECT TO
AFFORDABLE HOUSING RESTRICTIONS

My name is . | make this certificate in

connection with my application to purchase

2

a home provided under tire New Jersey affordable housing program.

1 am aware, as the purchaser of an Affordable Home, that from this date

until .20 | maust follow the rules and requirements that are

listed below:

1. 1 am alfowed to sell my home only to a person or a family who is part
of the affordable housing program, and who has been certified, like I
have been, in writing, by the administrative agent for the municipality
of __or a successor administrative agent (the
“Administrative Agent”). The identity of and contact information for
the current  Administrative  Agent are as  follows:

. I am aware that the
Administrative Agent may change during the time  own my home and,
ifthat happens, my contacts will be with the new Adminisirative Agent.

2. The price for which [ can sell my house is limited by law, and may be
much less than the sale prices of other homes similar to mine, but which
are not part of the affordable housing program. | am aware that the
maximum resale price determined pursuant io NJ.A.C. 5:80-26.7 is a
timit rather than a guarantee, and that the price for which I caun sell my
home may be lower than the maximum resale price due to the condition
of the home and/or the condition of the housing market. The maximum
resale price will be determined using the price at which I am purchasing
the home, § as a baseline.

3.1 cannot take out any loans of any kind secured by my house (a
“mortgage loan”) unless the loan is approved by the Administrative
Agent before I sign any loan papers. The total amount of mortgage
loans | am aliowed to have is limited by law.

4, 1 know that I am required to live in my house, and that I cannot rent it
out to any other person, not even to members of my family. If Thave a
temporary need to move away for a valid reason, such as if my
employer is temporarily sending me to work great distance from my
home, or if I am being cailed up for military service, [ should call the
Administrative Agent and ask for a “temporary waiver” of this rule. It
is up to the Administrative Agent whether or not 1 get a temporary
waiver.

5. If my home is a nwo-family home, [ know that I am allowed to rent the
rental unit only to a person or family who is part of the affordable
housing program, and who has been certified, in writing, by the
Administrative Agent to rent my rental unit.

6. I know that the rent [ am allowed to charge a tenant is limited by law
and is determined each year by the Adminisirative Agent. I know that
it is my responsibifity to find out what is the maximum rent 1 am
allowed [o charge by contacting the Administrative Agent.
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7.1 know that I am required to send copies of all leases with my tenants
to the Administrative Agent.

8. I know that I am not allowed to make any improvements to my home
unless they have been approved in advance and, in writing, by the
Administrative Agent, and that [ cannot increase the maximum resale
price of my home based on improvements that were not approved by
the Administrative Agent.

9. 1 know that if { break any of these rules or requirements, T will be subject
to penalties provided by law, including, but not limited to, having to
pay fines and possibly losing my home.

BE IT REMEMBERED, that on this the ____day of ,20
the signer of this Certificate appeared personally before me and
who, being duly sworn by me, deposed and made proof to ny satisfaction
that (i) they are the Purchaser of the Affordable Home that is identified in
the foregoing Certificate, and (ii) they executed this Certificate with
respect to the purchase of the Affordable Home described in the
Certificate and for the purposes described and set forth therein,

Sworn to and subscribed before me, on the date set forth
above.

NOTARY PUBLIC
APPENDIX K
FORM OF CERTIFICATE FOR APPLICANTS
CERTIFIED TO RENTAL UNIT, REQUIRED
BY NJA.C. 5:80-26.19(d)2
CERTIFICATE FOR APPLICANT
CERTIFIED TO A RENTAL UNIT SUBJECT TO
AFFORDABLE HOUSING RESTRICTIONS

My name is
application to rent

. I make this certificate in connection with my
the Affordable Housing unit located at

I am aware, as the renier of an A ffordable Unit, that from this date until
, 20 aslong as T am renting the unit described above,

I am subject to the requirements listed below:

1. T am required to pay ali rent set forth in my lease on time and in the
mannier provided for in my lease and to abide by all the terms and
conditions of my lease.

2. [ know that | am required to live in my unit, and that I cannot sublease
it or rent it out to any other person, not even to members of my family.

3. I know that the maximum rent I am required to pay to my landlord is
limited by law, that it is determined each year by the administrative
agent for the municipality of Or a8 suecessor
administrative agent (the “Adminisfrative Agent™), and that I can
confact the Administrative Agent at any time if | have any guestions
about what rent I am required to pay. | know that fisture rent amounts
will be determined using the rent that I am initially paying,
$ per month, as a baseline, and that the rent increase may
not exceed the amount pre-approved by the Administrative Agent.

4, I know that the rent that [ am initially paying was calculated based on
a utility allowance of § per month, for which I was provided
a copy of the utilities chart used to determine the utility allowance, but
thal my actual monthiy utility costs may differ from the utility
allowance.

5.1 know that 1 am not allowed to make any improvements to my unit
unless they have been approved in advance and, in writing, by the
Administrative Agent.

BE IT REMEMBERED, that on this the ___ day of 20,

, the signer of this Certificate, appeared personally

before me and who, being duly swom by me, deposed and made proof to
my satisfaction that (i) they are the renter/tenant of the Affordabte Unit
that is identified in the foregoing Certificate, and (ii) they executed the

Certificate with respect to the rental of the unit described in the Certifcate

and for the purposes described and set forth therein,
Swom to and subscribed before me,

above,

on the date set forth
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NOTARY PUBLIC
APPENDIX L
FORM OF RECAPTURE MORTGAGE NOTE IN FAVOR
OF THE STATE, REQUIRED BY N.J.A.C. 5:80-26.6(d)
STATE OF NEW JERSEY
RECAPTURE MORTGAGE NOTE
IN CONNECTION WITH PAYMENT OF AMOUNTS DUE
UPON FIRST NON-EXEMPT SALE
AFTER EXPIRATION OF CONTROL PERIOD

THIS NOTE is dated as of . For value received (the
“Owner”) promises to pay to (the )
<insert name, address, and defined term of applicable payee>, the
amounis specified in this Note and promises to abide by the terms and
conditions set forth below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this Note and the
performance of all promises contained herein, the Owner is giving
<insert defined ferm of applicable payee> a
Repayment Mortgage 10 Secure Payment of Amounts Due Upon First
Non-Exempt Sate After Expiration of Control Period dated (the
“Mortgage™), on the property described below (the “Property™). The
Mortgage encumbers real estate owned by the Owner. The Mortgage will
not be subordinate, and will not be subordinated by
<insert defined term of applicable payee>, to any
mortgage, refinancing, equity loan, secured lefter of credit, or other
obligation secured by the Property, except with respect to (a2} any such
obligation that was duly recorded prior to the recording hereof, and (b)
any such obligation that, when added to all other such obligations
recorded against the Property, will result in total debt secured by the
Property being an amount less than the MRP that would be applicable
were the Control Period still in effect, as those terms are defined in Article
2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTHER TERMS

Upon the first non-exempt sale of the Property after the date of this
Note, the Owner, or the heir, successor, or assignee of the Owner then
selling the Property, shail pay the recapture amount, cumently
$ <insert amount detennined pursuant to N.J.A.C. 5:80-26.6,
which is the difference between § the restricted price of the
Property at the time of initial sale, and § , the non-resiricted,
fair market value of the Property at the time of initial sale> to
<insert defined term of applicable payee>.
Pursuant to N.J.A.C. 5:80-26.6(d)1iv, the final recapture amount will be
determined upon exit sale, and will be equal {o the difference between the
restricted price of the Property at the time of exit sale and the contract
price at the exit sale of the Property, minus reasonable real estate broker
fees (the “price differential”) minus the product of the price differential
and the equity share, with the equity share being the whole number of
years that have elapsed since the last non-exempt sale of the Property,
divided by 100, except that the equity share may not be less than five
percent and may not exceed 30 percent (the “equity share amount”), At its
sole discretion, <insert defined term of applicable
payee> may determine another final recapture amount, which must be less
than the price differential minns the equity share amount. The obligation
evidenced by this Note will not accrue interest and will be reduced by the
cumulative dollar vaiue of capital improvements made afler the date
hereof for improvements and/or upgrades to the Property, as may be
approved by the administrative agent for the Property, excluding capilal
improvements paid for by <insert defined term of
applicable payee>.

The obligation evidenced by this Note will not accrue interest and will
be reduced by the cumuiative dollar value of capital expenditures made
after the date hereof for improvements and/or upgrades to the Property, as
may be approved by the adminisirative ageni for the Property, excluding

(CITE 57 N.J.R. 2801)




COMMUNITY AFFAIRS

capital expenditures paid for by <insert defined
term of applicable payee>,

Axticle 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the municipality
of , County, New Jersey,
described more specifically as Block No. _ ,LotNo. __, and known by
the street address: .

Article 4. WAIVER OF FORMAL ACTS

The Owner waives their right to require

ADOPTIONS

(the "} <insert name, address, and defined ferm of
applicable montgagee>, in connection with the property described below
{the “Property™).

Atrticle 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed a Recapture
Morigage Note dated (the “Note™). The Owner promises to pay
<insert defined tenn of applicable
mortgagee> the recapture amount due under the Note, currently
, which is the difference between the restricted price of the

<insert defined term of applicable payee> to do any of the following
before enforcing its rights under this Note:

1. To demand payment of amount due (known as Presentment).

2. To give notice that amounts due have not been paid (known as
Notice of Dishonor).

3. To obtain an official certificate of non-payment (known as Protest).

Asticle 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually obtigated to
pay the amounts due and to abide by the terms and conditions of this Note.
<insert defined term of applicable payee> may
enforce this Note against any one or more of the Owners or against all
Owners together.

The Owner agrees to the terms of this Note by signing below.

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mortgage and this
Note at no charge.

Dated:
ATTEST:
By:

Signature (Owner)

Signature {Owner)
STATE OF NEW JERSEY )

) ss:

COUNTY OF )

Onthisthe ___dayof 20 before me came , who
acknowledged and made proofto my satisfaction that they are the Owner
named in this Note, and that they executed this Note for the purposes set
forth therein, swom to and subscribed to in my presence on this date.
Sworni to and subscribed before me this the ____ day of

20

A Notary Public/Attorney of the State of New Jersey
APPENDIX M
FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE STATE,
REQUIRED BY N.J.A.C. 5:80-26.6(d)
STATE OF NEW JERSEY
AFFORDABLE HOUSING PROGRAM
REPAYMENT MORTGAGE

TO SECURE PAYMENT OF AMOUNTS DUE
UPON FIRST NON-EXEMPT SALE

AFTER EXPIRATION OF CONTROL PERIOD

DEED-RESTRICTED AFFORDABLE BOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

THIS MORTGAGE, made on this the
by and between (the “Owner”) and

day of . 20
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Property at the time of initial sale, § and the non-restricted,
fair market value of the Property at the time of initial sale, § .
and to a abide by all ferms and conditions therein. Pursuant to N.JLA.C,
5:80-26.6(d)1iv, the final recapture amount will be deternmined upon exit
sale, and will be equal to the difference between the restricted price of the
Property at the time of exit sale and the contract price at the exit sale of
tite Property, minus reasonable real estate broker fees (the “price
differential™) minus the product of the price differential and the equity
share, with the equity share being the whole number of years that have
elapsed since the last non-exempt sale of the Property, divided by 100,
except that the equity share may not be less than five percent and may not
exceed 30 percent (the “equity share amount™). At its sole discretion,
<insert defined term of applicable mortgagee>
may determine another final recapture amount, which must be less ihan
the price differential minus the equity share amount. The amount due
under the Note will be reduced by the cumulative doitar value of capital
improvements made after the date of the Note for improvements and/or
upgrades to the Property, as may be approved by the administrative agent
for the Property, excluding capital improvements paid for by
<insert defined term of applicable mortgagee>,

Article 2. MORTGAGE AS SECURITY FOR AMOUNT DUE

This Mortgage is given to <insert
defined term of applicable mortgagee> as security for the payment
required to be paid upon the first non-exempt sale of the Property, as set
forth at N.J.A.C. 5:80-26.6{d).

Auticle 3. PROPERTY DESCRIPTION

Al of the land and improvements thereon located in the mumnicipality

of . County, WNew Jersey,

described more specifically as BlockNo. _ ,LotNo. __, and known by

the street address: .
Article 4. RIGHTS GIVEN TO <insert defined term of

applicable mortgagee>

The Owner, by mortgaging the Property to
<insert  defined term  of  applicable  mortgagee>, gives
<insert defined term of applicable
morigagee> those rights stated in this Mortgage, and all the rights given
pursuant to the Uniform Housing Affordability Controls regulations
{(“UHAC Regulations™), which are codified in the New Jersey
Administrative Code at N.JA.C. 5:80-26.1 et seq. The rights given to
<insert defined term of applicable
morigagee>) are covenants running with the land, The rights, terms, and
restrictions in this Morgage bind the Owner and all subsequent
purchasers and owners of the Property, and their heirs, successors, and
assigns. Upon performance of the promises contained in the Note and this
Mortgage, <insert defined term of
applicable mortgagee> will prepare and deliver to the then current owner
of record a discharge or other document of release.

Article 5. DEFAULT

<insert defined term of applicable

mortgagee> may declare the Owner in default of this Mortgage and the

Note ift

1. The Owner conveys or attempis to convey an inferest in the Property
without giving prior written notice to
<insert defined term of applicable morigagee>;

2. The ownership of the Property is changed for any reason other than
through an exempt sale;

3. The Owner fails to make any payment required by the Note;

4, The holder of any lien on the Property starts foreclosure proceedings;
or

5. Bankrupfcy, insolvency, or receivership proceedings are commenced
by or against the Owner.

NEW JERSEY REGISTER, MONDAY, DECEMBER 15, 2025



ADOPTIONS

Article 6. RIGHTS UPON DEFAULT

If <inserl defined term of
applicable morigagee> declares that the Note and this Mortgage are in
default, <insert defined term of
applicable mortgagee> shall have all of the rights given by law or as set
forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONALLY
DELIVERED OR SENT BY CERTIFIED MAIL, RETURN RECEIPT
REQUESTED, TO THE ADDRESSES GIVEN IN THIS MORTGAGE.
ADDRESS CHANGES MAY BE MADE UPON WRITTEN NOTICE,
MADE IN ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY
<insert defined term of applicable mortgagee>
<insert defined term of applicable
mortgagee™ may exercise any right under this Mortgage or under any law,
even if <insert defined term of
applicable mortgagee> has delayed in exercising that right or has agreed
in an earlier instance not to exercise that right.
<insert defined term of applicable mortgagee> does not waive iis right to
declare the Owner o be in default by making payments or incurring
expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

This Morigage is legally binding upon each Owner individually and alt
their heirs, assigns, and successors in interest.
<insert defined term of applicable mortgagee> may enforce any of the
provisions of the Note and of this Mortgage against any one or more liable
individual.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and witl not be subordinated by
<insert defined term of applicable
mortgagee™, to any morigage, refinancing, equity loan, secured letter of
credit, or any other obligation secured by the Property, except with respect
to (a) any such obligation that was duly recorded prior {o the recording
hereof, and {b) any such obligation that, when added to all other such
obligations recorded against the Property, will result in total debt secured
by the Property being an amount less than the maximum resale price that
would be applicable were the Control Period still in effect.

Article 1§. SUBSEQUENT OWNERS

This Mortgage will not be released with respeet to any subsequent
owner who acquires the Property through an exempt transfer unless the
transferee executes a note and mortgage substantially in the form of the
Note and this Mortgage and causes such mortgage to be duly recorded.

Article 12, AMENDMENTS

No amendment or change to the Note and this Mortgage may be made,
except in a written document signed by authorized representatives of both
parties and approved by the administrative agent for the Property duly
appointed pursuant to the UHAC Regulations.

Article 13, SIGNATURES

By executing this Mortgage, the Owner agrees to abide by all terms
and conditions thereof,

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this Mortgage, at
no charge,

IN WITNESS WHEREOQF, the Ownei(s) has executed this Mortgage
for the purposes stated herein.

ATTEST:
By:
Signature (Owner)
Signature (Owner)
STATE OF NEW JERSEY }
} §8:
COUNTY OF )

BE IT REMEMBERED, that on this the day of s
20 , the subscriber appeared personally before me (If
more than one person signed the foregoing Mortgage and appeared
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before e, the words “the subscriber” and “the Owner” include all such
persons) and who, being duly sworn by me, deposed and made proof to
my satisfaction that (i} they are the Owner named in the Mortgage and (if)
they executed the Mortgage with respect to the Property and for the
purposes described and set forth therein,

Sworn to and subscribed before me,
above.

on the date set forth

NOTARY PUBLIC
APPENDIX N
FORM OF RECAPTURE MORTGAGE NOTE IN
FAVOR OF MUNICIPALITY, REQUIRED
BY N.JLA.C. 5:80-26.6(d)
State of New Jersey
Department of Community Affairs
<NAME OF MUNICIPALITY>
Recapture Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of . For value received (the
“Owner”) promises to pay to <NAME OF MUNICIPALITY>, which has
its principal offices at <ADDRESS OF MUNICIPAL OFFICES> (the
“Municipality™), the amounts specified in this Note and promises to abide
by the terms and conditions set forth below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this Note and the
performance of ail promises set forth herein, the Owner is giving the
Municipality a Repayment Mortgage to Secure Payment of Amounts Due
Upon First Non-Exempt Sale After Expiration of Control Period dated
(the “Mortgage™), on the property described below (the
“Property™). The Mortgage encumbers real estate owned by the Owner.
The Mortgage will not be subordinate, and will not be subordinated by the
Municipality, to any mortgage, refinancing, equity loan, secured letter of
credit, or other obligation secured by the Property, except with respect to
{a) any such obligation that was duly recorded prior to the recording
hercof, and (b) any such obligation that, when added to all other such
obligations recorded against the Property, will result int {otal debt secured
by the Property being an amount less than the Maximum Resale Price that
would be applicable were the Control Period still in effect, as those terms
are defined in Article 2 of the Mortgage.

Article 2. OWNER’S PROMISE TO PAY AND OTHER TERMS

Upon the first non-exempt sale of the Property afler the date of this
Note, the Owner, or the heir, successor, or assignee of the Owner then
selling the Property, shall pay the recapture amount, curreatly
5 <insert amount determined pursuant to N.J.A.C. 5:80-
26.6>, which is the difference between § , the restricted price
of the Property at the time of initial sale, and § , the non-
restricted, fair market value of the Property at the time of initiai sale, to
the Municipality. Pursuant io N.J.A.C. 5:80-26.6{d)liv, the final recapture
amount will be determined upon exit sale, and will be equal to the
difference between the restricted price of the Property at the time of exit
sale and the contract price at the exit sale of the Property, minus
reasonable real estate broker fees (the “price differential™) minus the
product of the price differential and the equity share, with the equity share
being the whole number of years that have elapsed since the last non-
exempt sale of the Property, divided by 100, except that the equity share
may nol be less than five percent and may not exceed 30 percent {the
“equity share amount”). At its sole discretion, by ordinance, the
Municipality may defermine another final recapture amount, witich must
be less than the price differential minus the equity share amount. The
obligation evidenced by this Note will not accrue interest and will be
reduced by the cumulative doflar value of capital improvements made
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after the date of this Note for improvements and/or upgrades to the
Property, as may be approved by the administrative agent for the
Municipality, excluding capital improvements paid for by the
Municipality.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the mumicipality

of s County, New Jersey, described more
specifically as Block No. ___, Lot No. ___, and known by the street
address: .

ADOPTIONS

THIS MORTGAGE, made on this the ____ day of .20 by
and behween {the “Owner”) and (the
“Municipality™), in connection with the property described in Article 3
below (the “Property™);

Article . REPAYMENT MORTGAGE NGTE

In consideration of value received, the Owner has signed a Recapture
Morigage Note dated (the “Note™), The Owner promises to pay
to the Municipality the recapture amount due under the Note, cumrently
$ , which is the difference between § the

Article 4. WAIVER OF FORMAL ACTS

The Owner waives its right to require the Municipality to do any of the
following before enforcing its rights under this Note:

1. To demand payment of amount dae (known as Presentment).

2. To give notice that amounts due have not been paid (known as
Notice of Dishonor),

3. To obtain an official certificate of non-payment (known as Protest).

Axticle 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually obligated to
pay the amounts due and to abide by the terms and conditions hereof. The
Municipality may enforce this Note against any one or more of the
Owners or against all Owners together.

The Owner agrees to the ferms and conditions of this Note by signing
below.

ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of the Mortgage and
this Note, at no charge.

Dated:
ATTEST:
By:
Signature {Owner)
Signature (Owner)
STATE OF NEW JERSEY )
) 58!
COUNTY OF )

Onthisthe ___ dayof 220 before me came who
acknowledged and made proof to my satisfaction that they are the Owner
named in this Note, and that they exccuted the Note for the purposes set
forth therein, sworn to and subscribed in my presence on this date.

Sworn to and subscribed before me on this the ___ day of
20

A Notary Public/Attorney of the State of New lersey
APPENDIX O
FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF MUNICIPALITY,
REQUIRED BY N.JLA.C. 5:80-26.6(d)
State of New Jersey
Department of Community Affairs

[name of municipality]

Affordable Housing Program
Repayment Mortgage

To Secure Payment of Amounis Due
Upon First Non-Exempt Sale

After Expiration of Control Period

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFINANCING

{(CITE 57 N.J,R. 28(4)

restricted price of the Property at the time of initial sale, and to abide by
all terms and conditions therein. Pursnant to NJ.A.C. 5:80-26.6(d) liv, the
final recapture amount will be determined upon exit sale, and wilt be equal
to the difference between the restricted price of the Property at the time of
exit sale and the contract price at ihe exit sale of the Property, minus
reasonable real estate broker fees (the “price differential™) minus the
product of the price differential and the equity share, with the equity share
being the whole number of years that have elapsed since the last non-
exempt sale of the Property, divided by 100, except that the equity share
may not be less than five percent and may not exceed 30 percent (the
“equity share amount™). At its sole discretion, by ordinance, the
Municipality may determine another final recapture amound, which must
be less than the price differential minus the equity share amount. The
amount due under the Note will be reduced by the cumulative doliar value
of capital expenditures made afier the date of the Note for improvements
and/or upgrades to the Property, as may be approved by the administrative
agent for the Municipality, excluding capital improvements paid for by
the Municipality.

Article 2. MORTGAGE AS SECURITY FOR AMOUNT DUE

This Mortgage is given to the Municipality as security for the payment
required fo be paid upon the first non-exempt sale of the Property, as
provided under the Uniform Housing Affordability Controls regulations,
which are codified in the New Jersey Administrative Code at N.JA.C.
5:80-26.1 et seq. (the “UHAC Regulations™).

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the municipality

of , County, New Jersey, described
more specifically as Block No. __, Lot No. ___, and known by the street
address: .

Article 4. RIGHTS GIVEN TO MUNICIPALITY

The Owner, by mortgaging the Property to the Municipality, gives the
Municipality those rights stated in this Morigage, and all the rights given
to the Municipality pursuant to the UHAC Regulations. The righis given
to the Municipality are covenants minning with the land. The rights, terms,
and restrictions of this Mortgage bind the Owner and all subsequent
purchasers and owners of the Property and their heirs, successors, and
assigns. Upon performance of the promises contained in the Note and this
Mortgage, the Municipality will prepare and deliver to the then current
owner of record a discharge or other document of release,

Article 5. DEFAULT

The Municipality may declare the Owner in default on this Mortgage
and on the Note if:
1. The Owner conveys or aftempts to convey an interest in the Property

without giving prior written notice to the Municipality;
2. The ownership of the Property or any interest therein is changed for any

reason other than through an exempt sale;
3. The Owner fails to make any payment required by the Note;
4. The holder of any lien on the Property starts foreclosure proceedings;

or
5. Bankmiptey, insolvency, or receivership procéedings are commenced

by or against the Owner.

Article 6. MUNICIPALITY’S RIGHTS UPON DEFAULT

If the Municipality declares that the Note and this Mortgage are in
default, the Municipality shall have all of the rights given by law, in
equity, or as set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONALLY
DELIVERED OR SENT BY CERTIFIED MAIL, RETURN RECEIPT
REQUESTED, TO THE ADDRESSES GIVEN IN THIS MORTGAGE.
ADDRESS CHANGES MAY BE MADE UPON WRITTEN NOTICE,
MADE IN ACCORDANCE WITH THIS ARTICLE 7.
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Article 8. NO WAIVER BY MUNICIPALITY

The Municipality may exercise any right under this Mortgage or under
any law, even if the Municipality has delayed in exercising that right or
has agreed in an earlier instance not to exercise the right. The Municipality
does not waive its right to declare the Owner to be in defaull by making
payments or incurring expenses on behaif of the Owner.

Article 9. EACH PERSON LIABLE

This Mortgage is legally binding upon each Owner individually and all
their heirs, successors, and assigns. The Municipality may enforce any of
the provisions of the Note and of this Mortgage against any one or more
liable individual,

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be subordinated by
the Municipality, to any morigage, refinancing, equity loan, secured letter
of credit, or other obligation secured by the Property, except with respect
to (a) any such obligation that was duly recorded prior to the recording
hereof, and (b) any such obligation that, when added to all other such
obligations recorded against the Property, will result in total debt secured
by the Property being an amount less than the maximum resale price that
would be applicable were the Control Period still in effect,

Article 11. SUBSEQUENT OWNERS

This Mortgage will not be released with respect to any subsequent
owner who acquires the Property through an exempt transfer unless the
transferee executes and delivers to the Municipality a note and mortgage
substantially in the form of the Note and this Mortgage, and the mortgage
is duly recorded.

Article 12, AMENDMENTS

No amendment or change to the Note and this Morlgage may be made,
except in a written document signed by authorized representatives of both
parties and approved by the administrative agent for the Municipality duly
appointed pursuant to the UHAC Regulations,

Article 13. SIGNATURES

By executing this Mortgage, thie Owner agrees to all of its terms and
conditions,

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this Mortgage, at
no charge.

IN WITNESS WHEREOF, the Owner(s) has executed this Mortgage
for the purposes stated herein.

ATTEST:
By:
Signature (Owner)
Signature {Owner)
STATE OF NEW JERSEY )
) S8
COUNTY OF )

BE IT REMEMBERED, that on this the day of s
20, the subscriber appeared personally before me (If more
than one person signed the foregoing Mortgage and appeared before me,
the words “the subscriber” and “the Owner” include all such persons)
and who, being duly sworn by me, deposed and made proof to my
satisfaction that (i) they are the Owner named in the foregoing Mortgage
and (i) they executed the Mortgage with respect to the Property and for
the purposes set forth therein,

Sworn to and subscribed before me,
above,

on the date set forth

NOTARY PUBLIC
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APPENDIX P-1

NOTICE OF INTENT TO CONSTRUCT AFFORDABLE DEED-
RESTRICTED

OWNERSHIP UNITS
For State-Reguiated Property
(Preliminary Instrument Required by NLJLA.C, 5:80-26.6(¢e))

TAKE NOTICE that as of ,20
, 8 <State of Formation/Incorporation™>
<Type of Entity> (the “Owner” or “Developer”), having offices at
, intends fo construct

housing units at Block No. , Lot No. , at the street address

, known or to be known as

{the “Project”), in the municipality of s
New Jersey (the “Municipality”). Of the housing units to be
constructed, will be income-restricted affordable housing units
(the “Affordable Units™} and, of the Affordable Units, wil be
available for ownership by individuals or families whose incomes are 3¢
percent or less of area median income; will be available for
ownership by individuals or families whose incomes are 50 percent or
less, but greater than 30 percent of area median income; and wit
be available for ownership by individuals or families whose incomes are
80 percent or Iess, but greater than 50 percent of area median income. i
is anticipated that construction of the A ffordable Units will commence on
, 20, with an anticipated completion
date of , 20 . The Project <will / will
not> be constructed in phases, with a projected phasing schedule, if
applicable, shown on Exhibit A annexed hereto.

Prior fo the issuance by the Municipality of a certificate of occupancy
for any of the Affordable Units, a deed restriction substantially in the form
at Appendix __ to the Uniform Housing Affordability Controls
regulations, codified in the New Jersey Administrative Code at N.J.A.C.
5:80-26,1 et seq, must be duly executed and recorded in the
Cletk’s/Register’s Office of County, New Jersey, at
which time a discharge or other release of this Notice will be filed by the
<Developer / Owner> and the Municipality in the Clerk’s/Register’s
Office.

IN WITNESS WHEREOF, the <Owmer / Developer> and the
Municipality have executed this instrument as of ,
20 .

Owner or Developer

By:
Titte:
{Municipality)

By:
Title:

APPENDIX P-2

NOTICE OF INTENT TO CONSTRUCT/REHABILITATE
AFFORDABLE DEED-RESTRICTED RENTAL UNITS

For State-Regulated Property
(Preliminary Instrument Required by N.J.A.C. 5:80-26.12(e))

TAKE NOTICE that as of ,20
» & <State of Formation/Incorporation>
<Type of Entity> (the “Owner” or “Developer™), having offices at
, intends to <construcl / rehabilitate>
housing units at Block No. , Lot No. , at the street
address , known or to be known as
(the “Project”), in the municipality of R
New Jersey (the “Municipality”). Of the housing units to be
<gonstructed / rehabilitated>, will be income-restricted
affordable housing units (the “Affordable Units”) and, of the Affordable
Units, will be available for rental by individuals or families
whose incomes are 30 percent or fess of area median income;
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will be available for rental by individuals or families whose incomes are
50 percent or less, but greater than 30 percent of area median income; and

will be available for rental by individuals or families whose
incomes are 80 percent or ess, but greater than 50 percent of area median
income. It is anticipated that <construction / rchabilitation> of the
Affordable Units will commence on ,20
with an anticipated completion date of
20 . The Project <will / will not> be constructed in phases, with a
pmjected phasing schedule, if applicable, shown on Exhibit A annexed
kereto.

Prior to the issuance by the Municipality of a certificate of occupancy
for any of the Affordable Uniis, a deed restriction substantially in the form
at Appendix to the Uniform Housing Affordability Controls
regulations, codified in the New Jersey Administrative Code at N.J.A.C.
5:80-26.1 et seq, must be duly executed and recorded in the
Clerk’s/Register’s Office of County, New Jersey, at
which time a discharge or other release of this Notice will be filed by the
<Developer / Owner> and the Municipality in the Clerk’s/Register’s
Office.

IN WITNESS WHEREOF, the <Owner / Developer> and the
Municipality have executed this instrument as of s
20 .

Cwner or Developer

By:
Title:
{Municipality)

By:
Title:

APPENDIX Q
FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE AGENCY,
REQUIRED BY N.J.A.C. 5:80-26.6(d)
State of New Jersey
Department of Community Affairs
New Jersey Housing and Mortgage Finance Agency
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upen First Non-Exempt Sale
After Expiration of Control Period

DEED-RESTRICTED AFFORDABLE HOUSING UNIT
WITH RESTRICTIONS ON RESALE AND REFEVANCING

THIS MORTGAGE, made on this the day of s
20 by and between (the “Owner”) and the New Jersey
Housing and Mortgage Finance Agency (the “Agency”), in connection
with the property described in Article 3 below (the “Property™).

Aricle 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed a Repayment
Morigage Note dated {the “Note”). The Owner promises io pay
to the Agency the recapture amount due under the MNote, currently
3 , which is the difference between § , the
resiricted price of the Property at the time of initial sale, and
3 , the non-restricted, fair market value of the Property at the
time of initial sate, and to abide by all terms and conditions therein,
Pursuant to N.J.A.C. 5:80-26.6(d)1iv, the final recapture amount will be
determined upon exit sale, and will be equal to the difference between the
restricted price of the Property at the time of exit sale and the contract
price af the exit sale of the Property, minus rcasonable real estate broker

(CITE 57 N.J.R. 2806)
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fees (the “price differential™) minus the product of the price differential
and the equity share, with the equity share being the whole number of
years that have elapsed since the last non-exempt sale of the Property,
divided by 100, except that the equity share may not be less than five
percent and may not exceed 30 percent (the “equity share amount™). At its
sole discretion, the Agency may determine another final recapture
amount, which must be less than the price differential minus the equity
share amount. The amount due under the Note will be reduced by the
cumulative dollar value of capital improvements made after the date of
the Note for improvements and/or upgrades to the Property, as may be
approved by the administrative agent for the Property, excluding capital
improvements paid for by the Agency.

Article 2. MORTGAGE AS SECURITY FOR AMOUNT BUE

This Mortgage is given to the Agency as security for the payment
required to be paid upon the first non-exempt sale of the Property, as
provided by the Uniform Housing A ffordability Controls regulations (the
“UHAC Regulations™), codified in the New Jersey Administrative Code
at N.JLAC. 5:80-26.1 et seq,

Axdicle 3, PROPERTY DESCRIPTION

The Property consists of all of the land and improvements thereon
located in the municipality of
County, New Jersey, described more specifically as Block No. _ Lot
No. _ , and known by the street address: .

Atticle 4. RIGHTS GIVEN TO AGENCY

The Owner, by mortgaging the Property to the Agency, gives the
Agency those rights stated in this Mortgage and all the rights given to the
Agency under the UHAC Regulations. The rights given o the Agency are
covenants running with the land. The rights, terms, and restrictions in this
Mortgage bind the Owner and all subsequent purchasers and owners of
the Property, and their heirs, successors, and assigns. Upon performance
of all the promises set forth in the Note and this Mortgage, the Agency
will prepare and deliver to the then current owner of record a discharge or
other document of release.

Article 5. DEFAULT

The Agency may dectare the Owner in defaukt on this Mortgage and on
the Note if:
{. The Owner conveys or attempts to convey an interest in the Property

without giving prior written notice to the Agency;
2. The ownership of the Property or any interest therein is changed for any

reason other than through an exempt sale;
3. The Owner fails to make any payment required by the Note;
4. The holder of any lien on the Property starts foreclosure proceedings;

or
5. Bankruptey, insolvency, or receivership proceedings are commenced

by or against the Owner.

Article 6. AGENCY’S RIGHTS UPON DEFAULT

If the Agency declares that the Note and this Mortgage are in default,
the Agency shall have all of the rights given by law or in equity or as set
forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONALLY
DELIVERED OR SENT BY CERTIFIED MAH., RETURN RECEIPT
REQUESTED, TO THE ADDRESSES GIVEN IN THIS MORTGAGE.
ADDRESS CHANGES MAY BE MADE UPON WRITTEN NOTICE,
PROVIDED IN ACCORDANCE WITH THIS ARTICLE 7.

Atticle 8. NO WAIVER BY AGENCY

The Agency may exercise any right given by this Mortgage or any law,
even if the Agency has delayed in exercising that right or has agreed in an
earlier instance not o exercise the right. The Agency does not waive its
right to declare the Owner to be in default by making payments or
incurring expenses on behalf of the Cwner.

Artticle 9. EACH PERSON LIABLE

This Mortgage is legally binding upon each Owner individually and afl
their heirs, successors, and assigns. The Agency may enforce any of the
provisions of the Note and this Mortgage against any one or more liable
individual.

Article 10. SUBORDINATION

This Mortgage will not be subordinate, and will not be subordinated by
the Agency, to any mortgage, refinancing, equity loan, secured letter of
credit, or other obligation secured by the Property, except with respect to
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{a) any such obligation that was duly recorded prior to the recording
hereof, and (b} any such obligation that, when added to all other such
obligations recorded against the Property, will resuit in total debt secured
by the Property being an amount less than the maximum resale price that
would be applicable were the Control Period still in effect,

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be released with respect to any subseguent
owner who acquires the Property throngh an exempt transfer unless the
transferee executes and delivers to the Agency a note and mortgape
substantially in the form of the Note and this Mortgage, and the mortgage
has been duly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Morfgage may be made,
except in a written document signed by duly authorized representatives of
both parties.

Article 13, SIGNATURES

By executing this Mortgage, the Owner agrees to ali of its terms and
conditions.

Article 14, ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this Morigage, at
no charge.

IN WITNESS WHEREOF, the Owner(s) has executed this Mortgage
for the purposes stated herein.

ATTEST:

By:

Signature (Owner)

Signature (Owner)

STATE OF NEW JERSEY )
) ss:
COUNTY OF )]

BE IT REMEMBERED, that on this the day of s
20 the subscriber appeared personally before me (if
more than one person signed the foregoing Mortgage and appeared
before nie, the words “the subscriber” and "the Owner” include all such
persons) and who, being duly sworn by me, deposed and made proof to
my satisfaction that (i) they are the Owner named in the foregoing
Mortgage and (i) they executed the Mortgage with respect to the Property
and for the purposes described and set forth therein.

Swom to and subscribed before me,
above.

on the date set forth

NOTARY PUBLIC

(a)

DIVISION OF LOCAL PLANNING SERVICES

Fair Housing Act

Adopted New Rules: N..LLA.C. 5:99

Proposed: March 17, 20235, at 57 N.LR. 483(a).

Adopted: November 20, 2023, by Jacquelyn A, Sudrez,
Commissioner, Department of Community Affairs.

Filed: November 20, 2025, as R.2025 d.156, with non-substantial
changes not requiring additional notice and public comment (see
N.JA.C. 1:30-6.3).

Authority: P.L. 2024, ¢. 2, § 16 (N.I.5.A. 40:55D-8.5.a); P.L. 2024,
c.2,§27 (N.JS.A. 52:27D-321.0); and P.L. 2024, ¢. 2, § 30
(N.IS.A. 52:27D-329.2.a(4)).

Effective Date: December 15, 2025,
Expiration Date: December 15, 2032,

Summary of Public Comments and Agency Responses
Comments were received from Megan York, CGP&H; Adam Gordon,
Fair Share Housing Center; Grant Lucking, New Jersey Builders
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Association; Sharon Clark, Central Jersey Housing Resource Center
Corp.; and Jean Public.

1. COMMENT: The commenter recommends that the language at
NJIAC, 5:9922(0) be clarified to specify that administrative
expenditures shall not be used to pay litigation costs. Specifically, the
commenter suggests that language which was already proposed at
N.JLA.C. 5:99-2.4 be added to this rule to make it clear that administrative
trust fund dollars cannot be utilized for administrative expenses that fafl
“outside of the Program,” that is, administrative expenses associated with
furthering litigation after the Affordable Housing Dispute Resolution
Program (the Program) has already rendered a decision or where
medintion before the Program has failed; late filings that are not before
tite Program; or for exclusionary zoning litigation.

RESPONSE: The Department of Community Affairs (“Department”
or “DCA™) disagrees with the commenter that the fanguage at N.JAC,
5:99-2.2(f) requires clarification. Indeed, N.J.A.C. 5:99-2.4, Use of funds
for administrative expenses, already provides clear parameters as to how
affordable housing trust fund dollars may be spent on administrafive
expenses. See NJA.C. §5:99-2.4(b). The proposed rules, following the
statute at N.JLS.A. 52:27D-329.2.¢(2)(b), atlow administrative expenses
associated with complying with the requirements of the Program but not
litigation resulting from disputes that are not resolvable by the Program.

2. COMMENT:; The commenter requests that the Department Hmit the
use of administrative fees to 20 percent of development fees. Specifically,
the commenter expresses its concem that the rule as proposed “appears to
authorize municipalities to include other ifems in the administrative cap”
and that the inclusion of these other items will drive down the amount of
funds that are actually expended on providing affordable housing, The
commenter asserts that amending the lanpuage in this fashion will be more
consistent with both the plain language and the purpose of the
amendments to the Fair Housing Act.

RESPONSE: Pursuant to N.J.S. A, 52:27D-329 2 ¢(5), “[n]ot more than
20 percent of the revenues collected from development fees shall be
expended on administration, in accordance with rutes of the department,”
At proposed N.JA.C. 5:99-2.2(g), the Depanment has exercised its
nilemaking authority to exiend this cap on administrative expenses to
other sources of revenue, including, but not limited to, payments in lieu
of construction, recaptured funds, and barrier-free escrow funds, which
generate a similar need for administrative expenses. The proposed rule
reflects and codifies the standard practice in the industry for the past 40
years, Finally, the Department believes that this rule, imposing a cap on
the use of non-devetopment fees on administrative expenses, wiil ensure
that the majority of the non-development fees will be expended on the
actual production of affordable housing units, Indeed, there would be no
limitation on administrative expenses from the non-development fee
funds absent this rule limiting it {0 20 percent.

3. COMMENT: The commenter suggests that the Department should
more clearly identify and specify the process that it will uvndertake in
reviewing spending plans for Qualified Urban Aid Municipalities at
NJA.C. 5:99-2.2(j), and offers that it should at least include: 1) public
notice to interested partics that the review is occurring; 2) sufficient time
fo meaningfully participate in any review; 3) opportunity to provide
writlen commments prior to any adjudication pursuant to such review; 4)
simple access fo information regarding any application which would
preferably be available on a public website; and 5) an indication of a final
agency action approving or denying the application.

RESPONSE: The Department thanks the commenter for their
comment, While the Department undoubtedly values opemness and
community participation, at the present time, N.J.5 A, 52:27D-329.2 ¢(2),
the relevant legislation does not require public participation in the
Departiment’s review process. If the Department determines at a later date
that public participation will be beneficial for the review process, it will
consider further refining the review and approval process in a future
rulemaking, if deemed necessary.

4. COMMENT: The comumenter states that they support permitting
qualified urban aid municipalities to expend collected non-residential
development fees in their jurisdiction. The commenter states that, in their
view, N.JLA.C. 5:99-2.2(j) assumes that an urban municipatity that has not
adopted a Housing Element and Fair Share Plan can onfy collect
residential development fees, and appears to exempt non-residential
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