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RULE ADOPTIONS

COMMUNITY AFFAIRS
(a)

NEW JERSEY HOUSING AND MORTGAGE FINANCE
AGENCY

Low-Income Housing Tax Credit Qualified
Allocation Plan

Adopted Amendments: N.J.A.C. 5:80-33.2, 33.4,
33.5, 33.6, 33.8, 33.9, 33.10, 33.12, 33.14, 33.15,
33.16, 33.17, 33.19, 33.24, 33.26, 33.31, 33.32,
33.35, and 33.36

Proposed: July 21, 2025, at 57 N.J.R, 1526(a).

Adopted: January 2, 2026, by New Jersey Housing and Mortgage
Finance Agency, Melanie R. Walter, Executive Director,

Filed: January 3, 2026, as R.2026 d.037, with non-substantial
changes not requiring additional public notice or comment (sce
NJAC, £:30-6.3).

Authority: N.JL.S.A. §5:14K-5.g and 26 U.S.C. § 42(m).

Effective Date: February 2, 2026,

Expiration Date: May 30, 2031.

Summary of Hearing Officer’s Recommendation and Agency’s

Response:

Laura Shields, New Jersey Housing and Mortgage Finance Agency
(“NJHMFA” or “Agency™) Assistant Director of Tax Credits, conducted
a public hearing in the boardroom of NJHMFA at 637 South Clinton
Avenue, Trenton, New Jersey at 10:00 A.M. on Thursday, August 21,
2025, at which time and place the following persons appeared and
testified:

1. Winifred Smith Jenkins, Director of Early Childhood Policy and
Advocacy, Advocates for Children in New Jersey;

2, Meagan Glaser, Vice President, LeadingAge New Jersey and
Delaware;

3. Eman El-Badawi, Deputy Mayor, Cranbury Township, New Jersey;
and

4, Wayne Whitman, Chair, Cranbury Township, New Jersey Planning
Board.

Subsequent to the hearing, the hearing officer recommended that —
based on the comments from Commenters 3 and 4, as well as numerous
other written comments received during the public comment period —
N.JAC. 5:80-33.12(c)8iii be revised to incorporate a 250-foot buffer
zone beginning from the area of warehouse operations, rather than ffom
the property line of a large warchouse facility as had been proposed. The
hearing officer’s recommendations were accepled by the Agency and
incorporated into the adoption. Copies of the transcript of the public
hearing are available af the following contact; New Jersey Housing and
Mortgage Finance Agency, Division of Multifamily/Supportive Housing
and Lending, Attn; Johanna Pefla, 637 South Clinton Avenue, PO Box
18550, Trenton, New Jersey 08650-20835 or jpena@nihmfa. gov,

Summary of Public Comments and Agency Responses:

In addition to the comments received at the public hearing, the Agency
received written comments from the following persons:

5. Lisa Knierim, Mayor, Cranbury Township, New Jersey;

6. Patricia Smith Rosen, Cranbury, New Jersey;

7. Claudette Guy, Cranbury, New Jersey;

8. Nancy Sheehan, LMT, Cranbury Therapeutic Massage, Cranbury,
New Jersey,;

9. John Reinfelder, Cranbury, New Jersey;

10, Laura Zurflub, Cranbury, New Jersey;

1. Jelf and Donna Grundy, Cranbury, New Jersey;

12. Patricia May Thomsson, Cranbury, New Jersey;

13, James Tili, Cranbury, New Jersey,

14. John Patrick McKenzie, Cranbury, New Jersey;
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15. Lynne Schwarz, Cranbury, New Jersey;

16. Heathier Keltz, Cranbury, New Jersey,

17. Jennifer Diamond, Cranbury, New Jersey;

18. Sharon Pulz, Cranbury, New Jersey;

19. Robert Zurfiuh, Cranbury, New Jersey;

20. Robert Diamond, Cranbury, New Jersey,;

21. David Thomsson, Cranbury, New Jersey;

22. Jeffrey K. Graydon, San Juan Capistrano, California;

23. llana Stroke, Cranbury, New Jersey;

24, Keith and Mary Lindberg, Cranbury, New Jersey;

25. William Gittings; AIA, Cranbury, New Jersey;

26. Michael J. Kervan, Cranbury, New Jersey;

27. Mak A. Berkowsky, AIA, President, Cranbury Housing
Associates, Inc,;

28. Kathleen Lehr, Treasurer, Cranbury Housing Associates;

29. Stuart J, Lieberman, Esq., Ligberman Blecher & Sinkevich P.C., on
behalf of Joln Repko;

30, Taiisa Kelly, CEQ, Monarch Housing Associates, Inc.;

31, Adam Gordon, Executive Director, Fair Share Housing Center;

32. Cassondra Warney, Senior Program Manager, Corporation for
Supportive Housing (CSH);

33. The BIPOC Developers’ Collaborative (BDC);

34. Heather Lawler and Stuart Porteey, Tite Metro Company, LLC;

35. Lara J. Schwager, Founding Principal, LJS Consulting and
Development;

36. Kate Kelly, Executive Director, Supportive Housing Association
of New Jersey;

37. Joseph A. Del Duca, Walters-Comerstone Development LLC;

38. Tracee Battis, Executive Director, Project Freedom;

39, Jeff Kolakowski, Chief Executive Officer, New Jersey Builders
Association;

40. Thom Amdur, Senior Vice President, Policy & Impact, Lincoln
Avenue Communities, Sanfa Monica, California;

41. Ben Adams, Vice President, MaGrann; and

42. Manuela Ekowo, Public Policy Associate, Insurance Institute for
Business & Home Safety,

The Agency thanks each of the commenters for their comments and
provides the following summaries of their comments and responses
thereto. The numbers in parentheses following each comment identify the
commenters, as listed above,

1. COMMENT: The commenter — the Deputy Mayor of Cranbury
Township, New Jersey (“Cranbury” or “the Township™) — presents the
issues faced by the Township in locating available land upon which could
be constructed affordable housing units. They reference a plot of farmiand
owned by Henry Realty, LLC (Henry Farm) as “the only viable option,”
especially given the proposed 250-foot warehouse buffer setback from
affordable housing developments required at N.J.A.C. 5:80-33.12(c)8iii
(250-foot buffer rule). The commenter states that the 230-foot buffer rule
mandates a buffer of that distance “measured from property line to
property line” and that this has “caused much anxiety” within the
Township, as the requirement further shrinks the availability of already
scarce buildable land. The commenter requests that the 250-foot
requirement be reduced, expressing that a reduction to even 200 feet
would make a difference to the Township, and that it be measured from
the “line of activity” of the industry, rather than from the warehouse
property line, They propose that the line of activity encompass the
physical building, truck parking, loading areas, and driveways, but not
berms, basins, and other areas that are somewhat buffered. (3)

RESPONSE: The Agency recognizes the commenter’s concerns,
which are echoed by many, but not all, Cranbury officials and residents.
Upon adoption, the Agency is substituting the phrase “*‘area of warehouse
operations’ at” for “property line of’ at N.J.A.C, 5:80-33.12(c)Riii, also
adding, “a site plan delineating measured distances” to the application
requirements at N.J.A.C. 5:80-33.12(c)Riii, and is adding the following
text at subparagraph (c)8iii: “‘Area of warchouse operations'
encompasses any uses specifically associated with the warchouse use,
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inctuding, but not limited to, the warehouse building itself, truck packing
arcas, truck loading areas, driveways used for truck traffic, and other
operational uses associated with creating noise, pollution, vibration, odor,
or other negative externalities resuléing from warehouse activity {for
example, waste removal, construction zones, heavy machinery, etc.). The
“area of warehouse operations’ does not include stormwater management
installations, employee parking areas, and other uses that are not
specifically associated with creating noise, pollution, vibration, odor, or
other negative externalities resulting from warchouse activity.” The
Agency is also changing the Green Guide, available at https:/nj.gov/
dea/lunfa/developers/lihtc/greenpoints/, to the same effect.

2. COMMENT: The commenter — currently the chair of the Cranbury
Planning Board, a former mayor and member of the Township committes,
and a longstanding Tovnship resident — reiterates that the Township has
recently found it “challenging” {0 come up with suitable Iocations upon
which to provide affordable housing. They ask for relief from the 250-foot
buffer rule, specifically from the warchouse property line fo the “active
zone,” which change, the commenter asserts, “would open{] up a lot of
properties within [the Township] and . . . within the State.” {4)

RESPONSE: Upon adoption, the Agency is substituting the phrase
“‘area of warchouse operations’ at” for “property line of” at N.JA.C
5:80-33.12(c)8iii, also adding, “a site plan delineating measured
distances™ to the application requiremenis at N.J.A.C. 5:80-33.12(c)8iii,
and is adding the following text at subparagraph {c)Biii: “Area of
warchouse operations’ encompasses any uses specifically associated with
the warchouse use, including, but not limited to, the warechouse building
itself, truck parking areas, truck loading areas, driveways used for fruck
traffic, and other operational uses associated with creating noise,
poltution, vibration, odor, or other negative externalities resuliing from
warehouse activily (for example, waste removal, construction zones,
heavy machinery, etc.). The ‘area of warchouse operations’ does not
include stormwater management installations, employee parking areas,
and other uses that are not specifically associated with creating noise,
pottution, vibration, oder, or other negative externalitics resulting from
warchouse activity,” The Agency is also changing the Green Guide,
available at https://ni gov/dea/hmfa/developersilibic/sreenpoinis/, to the
same effect.

3. COMMENT: The commenter states that “we” woutd not support
access into an affordable housing site through a private road that was
comingled with industrial traffic, but access would have to be only
through a public street. (4)

RESPONSE: The commenter’s comment does not relate fo any
identifiable provision of the rulemaking,

4. COMMENT: The commenier speaks faverably of the Township’s
“strict use of buffering,” which, they assert, has been “honed ... to a T{,]”
involving “screening practices” to “dampen[] the effects of the
commercial building, .. takiing] into account the berming, light
mitigation, noise mitigation, screening through natural means, trees,
shrubs, artificial means, fencing, block walls, ete.” This screening effort
is applicable to not only the building, but also to industrial building
accessorics, such as the HVAC system, transformers, generators, and
guard shacks, The commenter expresses belief that, if given the requested
retief from the 250-foot buffer rule, the Township could properly screen
and buffer to mitigate any issues from an industrial site. (4)

RESPONSE; The Agency repeats its Response to the Comment 2
above in response to this comment.

5. COMMENT: The commenters — the Mayor of Cranbury, other
Cranbury officials, concemed residents, and a former resident — request
reconsideration or modification of the “250 [Foot] Buffer Rule” at
proposed new N.J.A.C. 5:80-33.12(c)8iii, which provision would require
that for new construction projects, residential buildings be at least 250 feet
away from any large warehouse facilities, measured from the fagade of
the residential building to the nearest property line of the large warchouse
facility. The Mayor advises that flexibility in the rule would significantly
impact “[Cranbury’s] ability to meet [SJtate requirements responsibly,
while also preserving the financial and sociat stability of fits] residents.”

The Mayor includes a position paper with their submission, detailing
the Township’s objection to the mile as proposed. The Township’s
opposition is centered on the lack of developable land in the State, which
scarcity is further diminished by blanket buffers and setbacks in the
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proximity of large warehouses. The rule, as proposed, would eliminate
virtually all land in the Township that could be developed for affordable
housing, save only for the 100-year-old Henry Farm. The Township has
made overtures to purchase a portion of the Henry Farm land, without
disturbing the existing farmhouse, but the offer has been rejected by the
owners, and the Township’s alternative proposal to acquire the land by
eminent domain has created a national “maelstrom” that has cast Cranbury
in & negative tight. The position paper cites this situation as one of the
“nnintended consequences” resulting from a blanket policy and asserts
that the Township, as well as other local communities, are best positioned
to determine fhe appropriate barriers to shield affordable housing
developments from warchouses,

While it favors abandoning the rule altogether, the Towanship proposes
the alternative of “more precisely” defining the buffer to be smaller (“no
more than 200 feet”) and encompassed by an “activity line,” rather than
the actual property parcel line. The Township proposes defining the
warchouse “activify ling” as “the boundary of any use associated with the
warehouse use, including the building, any truck parking or loading areas,
and driveways used for truck traffic.” The activity line “catchment” would
exclude features — both human-created and natural — that do not present
the “negative externalities associated with warehousing,” such features to
include basins, employee parking areas, and public streets with
accompanying rights-of-way and front-yard setbacks.

The Township concludes that any rule “should be imposed on the
warchouse user and not on the very limited classification of housing
funded through tax credits. The rule wilt do nothing to protect market rate
or inclusionary housing.” {5 through 25)

RESPONSE: The Agency agrees, in general, with the commenters that
warehouse activity is a more appropriate standard for preventing negative
impact to residential households than the proposed warehouse property
line, Upon adoption, the Agency is substituting the phrase “‘ares of
warchouse operations’ at” for “property line of’ at N.JA.C. 5:80-
33.12(c)8ii, also adding, “a site plan delineating measured distances” to
the application reguirements at N.JL.A.C. 5:80-33.12(c)Biii, and is adding
the following text af subparagraph (c)8ili: “*Area of warchouse
operations” encompasses any uses specifically associated with the
warehouse use, including, but not limited to, the warchouse building itself,
truck parking areas, truck loading areas, driveways used for truck traffic,
and other operational uses associated with creating noise, poflution,
vibration, odor, or other negative externalities resulting from warehouse
activity (for example, waste temoval, construction zones, heavy
machinery, etc.). The ‘area of warehouse operations’ does not include
stormwater management installations, employee parking areas, and other
uses that are not specifically associated with creating noise, pollution,
vibration, odor, or other negative externalities resulting from warchouse_
activity.” The Agency is additionally changing the Green Guide, available
at https:/nj.gov/dcahmfa/developers/lihte/greenpoints/, to the same
effect.

The Agency disagrees with, and declines to adopt, the commenters’
position that the warchouse “buffer rule” be eliminated enfirely or reduced
to a 200-foot buffer. The Internal Revenue Code (Code) requires that the
qualified aliocation plan (QAP) sets forth selection criferia o be used to
determine housing priorities of the Agency that are appropriate to local
conditions. 26 U.S.C. § 42(m)(1){B)(i). Given the scarcity of developable
land for affordable housing in the State and the need for and positive
attributes of warehouses, the Agency acknowledges that there will
ingvitably be some tension in meeting the two goals and has determined
that a 250-foot buffer area best satisfies both competing interests.

6. COMMENT: The commenter advocates measuring the 250-foot
warchouse buffer distance at NJ.A.C. 5:80-33.12(c)8iii from the “actual
warchouse use — which should include the building iiself, any loading
bays, and any driveways or other areas where truck traffic is present.” (31)

RESPONSE: The Agency agrees with the commenter. Upon adoption,
the Agency is subsiituting the phrase ““area of warehouse operations’ at”
for “propesty line of” at N.J.A.C. 5:80-33.12(c)8iii, also adding, “z site
plan delineating measured distances™ to the application requirements at
N.IAC. 5:80-33.12(c)8ili, and is adding the following fext at
subparagraph (c)8iii: “*Area of warchouse operations’ encompasses any
uses specifically associated with the warehouse use, including, but not
limited to, the warehouse building itself, truck parking areas, truck loading
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-5, driveways used for truck traffic, and other operational uses
associated with creating noise, poltution, vibration, odor, or other negative
externalities resulting from warehouse activity (for example, waste
removal, construction zones, heavy machinery, etc). The arca of
warchouse operations does not include stormwater management
installations, employee parking arcas, and other uses that are mot
specifically associated with creating noise, pollution, vibration, odor, or
other negative externalities resulting from warchouse aclivity,” The
Ageney is additionally changing the Green Guide, available at bttps:/ij,
gow‘dca/hmfa/developcrs/lihtclgreenpoints/, to the same effect.

7. COMMENT: The commenter requests that the Agency clarify that
“adequate buffering” be required within the 250-foot buffer zone at
N.JAC. 5:80-33.12(c)84ii. (31)

RESPONSE: In deference to the valued services that warehouses do
provide, the Agency declines to impose additional buffering requirements
within the adopted 250-foot buffer zone. The Agency notes that any
projects for which the 250-foot buffer is applicable will be within 1,000
feet of a large warchouse facility, and, thus, subject to the Green Guide’s
Environmental Stressor Performance Standards,

3. COMMENT: The commenter eXpresses appreciation for the
inclusion at NJA.C, 5:80-33.12(c)8iii of the requirement that
applications include a list and description of measures to be taken to
comply with Environmental Stressor Performance Standards, as set forth
in the Green Guide, for all projects with residential buildings to be within
1,000 feet of a large warehouse facitity, (31)

RESPONSE: The Agency appreciates the expression of support,

9. COMMENT: The commenter writes that the 250-foot buffer rule is
“overzealous” by unnecessarily and drastically reducing opperiunities for
affordable housing, They advocate for measuring the 250-foot warehouse
buffer distance at N.J.A.C, 5:80-33. 12(c)8iii from the “warehouse activity
fine,” rather than the property line. The commenter also recommends an
exemption from the buffer rule for projects separated from the large
warehouse facility by a public street, as the public right-of-way and
typical front-yard setbacks will constitute sufficient buffering in most
cases. Finally, the commenter recommends that the buffer rule be applied
when the large warchouse facility is under construction, rather than when
it has received final site pian approval, as many approved warehouse
developments do not get built. (EX)]

RESPONSE: The Agency agrees, in general, that the rule should be
tefined. Upon adoption, the Agengy is substituting the phrase “*area of
warehouse operations’ at” for “property line of* in two places at N.JAC,
3:80-33.12()8iii, also adding, “a site plan delineating measured
distances™ to the application requiremenits at N.J.A.C. 5:80-33.12(c)8iii,
and is adding the following text at subparagraph 8ifi: “ Area of warehouse
operations’ encumpasses any uses specifically associated with the
warehouse use, including, but not limited to, the warehouse building itself,
truck parking areas, truck loading areas, driveways used for truck traffic,
and other operational uses associated with creating noise, pollution,
vibration, odor, or other negative externalities resulting from warchouse
activity (for example, waste removal, construction zones, heavy
machinery, etc.). The ‘area of warehouse operations’ does not include
stormiater management instatlations, employce parking aress, and other
uses that are not specifically associated with ereating noise, pollution,
vibration, odor, or other negative externalities resulting from warehouse
activity.” The Agency is additionally amending the Green Guide to the
same effect.

The Agency believes that a blanket exemption for public streets is not
warranted, as public rights-of-way and front-yard setbacks will typicatly
not be part of any area of warehouse operations as defined in the adopted
rules. The Agency also believes that final site plan approval is an
appropriate milestone for purposes of the buffer rule, Construction status
is more difficult to determine than site ptan approval status. It is
reasonable to presume that a warehouse project that has received final site
plan approval will actually be built.

10. COMMENT: The commenter supporis the 10 percent increase to
the cost caps at M.J.A.C, 5:80-33.4(z), 33.5(a), 33.6(z), and 33.8(a)1,
stating that their membership — composed of “more than 150 mission-
driven senior living and aging services providers” — believes the increase
will hetp support the financial feasibility of projects, given the increase in
costs. (2)
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RESPONSE: The Agency appreciates the expression of support and
directs the commenter to the Response to Comment 40 in firther respense
to this comment.

11. COMMENT: The commenters support the amendment to the
definition of “individuals with special needs” at N.JLA.C. 5:80-33.2, to
include persons with criminal records and individuals 18 years old and
over transitioning from nursing homes, but recommend expanding the
category to include individuals transitioning from other care settings, such
as rehab facilities, assisted living communities, and simitar settings. (2
and 36)

RESPONSE: The Agency appreciates the expression of support, but
declines the commenters’ proposed further expansion of the definition,
The definition, as proposed and adopted, aligns with the definition used
by the Money Follows the Person (also known as I Choose Home NI
program,

12. COMMENT: The commenters support the amendment at N.JLA.C,
5:80-33.5(n), clarifying that if the preservation set-aside in the Age-
Friendly Senior Cycle is not fully utilized, unawarded credits therein will
be refeased into the Age-Friendly Senior Cycle. (2, 36, and 40)

RESPONSE: The Agency appreciates the expressions of support.

13. COMMENT: The commenter supports the new definition of “on-
site transportation” at N.JA.C. 5:80-33.2, observing that “[(jhe
availability of on-site transportation makes a remarkable difference in the
quality of life and access to services for older adults served by tax credit
communities).]” (2)

RESPONSE: The Agency appreciates the expression of support,

14. COMMENT: The commenters recommend increasing the
minimum percentage of credits fo be made available in the Age-Friendly
Senior Cycle from 20 percent to 30 percent of available credits or to a
percentage “proportional to older adults with low incomes in the [Sjiate.”
(2 and 36)

RESPONSE: The Agency did not propose any amendments to the
provisions at N.JLA.C. 5:80-33.5 that provide the 20 percent minimum
credits, so the comment does not relate to any identifiable provision of the
rulemaking proposai.

15. COMMENT; The commenters recommend “reviewing options for
additional basis boosts™ retating to care for senior residents. (2 and 36)

RESPONSE: The commenters’ comment does not relate fo any
identifiable provision of the rulemaking,

16. COMMENT: The commenters recommend review of the age
requirement, which, one of the commenters states, “currently stipulates ..,
that ali residents must be of a certain age.” The commenters recommend
that the standard instead be aligned with that of the Department of
Housing and Urban Development (HUD), which generally requires that
only the head of household be age-quatified. (2 and 36)

RESPONSE: The commenters’ comment does not relate to any
identifiable provision of the rulemaking, but the Agency notes that the
QAP definition of “senior project” at N.LA.C. 5:80-33.2 expressly aligns
with tie meaning of “housing for older persons,” as defined by the Federal
Fair Housing Act.

I7. COMMENT: The connmenter requests that the Agency “reevaluate
the affordable housing obligations for the Township ... in light of recent
changes affecting land availability within the municipality[,]*
specifically, the fack of availability of the Henry Farm, Referencing “the
scarcity of suitable, developable fand within Cranbury,” the commenter
requests that the Agency: (1) re-assess the Township's low-income
housing obligations; (2) work with Township officials to identify viable
alternatives; and (3} update any projects or models used to determine
Cranbury’s low-income housing obligations, (26)

RESPONSE: The commenter’s comment does not refate to any
identifiable provision of the rulemaking nor does it request that the
Agency take any action it is empowered to do. The Agency refers the
commenter to the Response to Comment 1, which relaxes some provisions
that may limit the siting ability of affordable units,

18. COMMENT: The commenters — the president and treasurer of a
nonprofit voluntcer corporation that has been the affordable housing
developer in Cranbury for Rounds 1 and 2 and partially Round 3 —
advocate that the Agency not change the 250-foot buffer rule, unless it be
to increase the buffer, One of the commenters voices opposition to
families living in close proximity to warchouses: “famities should not be
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forced to live next to warchouses” (emphasis in original); “[ilsolating
families next {o warehouses is just wrong.” (27 and 28)

RESPONSE: The Agency has given thoughtful consideration to the
positions espoused regarding the 250-foot buffer rule by both of these
commenters and by the majority of commenters on the rule who favor
either its elimination, relaxation, or other adjustment of the distance
requirement. Recognizing the well-intentioned passion on both sides of
the issue, the Agency is, for the reasons stated in the Response {o
Comment 1, making the changes set forth in that response at N.JAC.
5:80-33.12(c)8iii and at the Green Guide upon adoption.

19. COMMENT: On behalf of a Cranbury resident, the commenter
advises that the 250-foot buffer rute should be reexamined as it is
«extremely inflexible and results in severe inequities.” The commenter
objects to the rule primarily on the grounds that, owing to the size and
proliferation of warchouses in the State, it removes available land that
could ofherwise be used to satisfy the State’s important affordable housing
mandate. The commenter asserts that if the rule is not eliminated entirely,
it should be revised to provide flexibility. (29)

RESPONSE: The Agency is, for the reasons stated in the Response to
Comment 1, making the changes set forth in that response at N.J.A.C,
5:80-33.12(c)8iii and at the Green Guide upon adoption. Those changes
will replace the strict 250-foot buffer rule with a more flexible buffer
based on the area of warehouse operations.

20. COMMENT: The commenter expresses opposition to a presumed
plan by Cranbury Housing Associates, Inc. to acquire and build low-
income housing on a property in the Township. (29)

RESPONSE: The commenter's comment does not relate to any
identifiable provision of the rulemaking.

21. COMMENT: The commenter requests clarity regarding the
number of units required to have been completed to meet the definition of
an “emerging developer” at NJ.A.C, 5:80-33.2, questioning whether a
developer must have completed three projects for a total count 0f 25 units
or three projects of 25 units each for a fotal count of 75 units. The
commenter advocates for the former interpretation, as it will maximize
accessibility to the new emerging developer set-aside in the Family Cycle
at N.JLA.C. 5:80-33.4(a)3. (30)

RESPONSE: Upon adoption, the Agency is changing the minimum
number of multifamily projects in which a developer must have had equity
participation from three to two and clarifying that at lcast one of those
projects must comprise at least 25 total units, thus a minimum of 30 units.
The Agency believes that the requirement of two projects adequately
cnsures  substantial development experience, while the proposed
requirement for the completion of three projects would be more time-
consuming and reduce the number of eligible applicants.

29 COMMENT: Regarding the new emerging developer set-aside in
the Family Cycle at N.JLAC. 5:80-33.4(a)3, the commenter acknowledges
that the Agency must ensure that applicants have some prior development
experience before submitting applications, but cautions that there may be
delays in participation as the set-aside becomes operational and
inexperienced developers gain the experience needed to qualify. The
commenter refers to the Department of Community Affairs” (DCA)
Affordable Housing Trust Fund as a means by which devetopers can gain
experience, but notes that DCA recently established a competitive process
for awards that favors developers with previous experience, which will
potentiafly hinder that opportunity. (30}

RESPONSE: The Agency thanks the commenter for their insight and
notes that reducing the minimum required number of previous projects
upon adoption should mitigate, to some extent, the commenter’s concern
about delayed participation in the set-aside.

23. COMMENT: The commenter recommends removing the example
of an “emerging developer” at the definition thereof atN.J.A.C. 5:80-33.2,
as it creates the impression that other amangements do not qualify
pursuant to the definition. (3 1}

RESPONSE: The Agency agrees with the commenter and is not
adopting the example of an “emerging developer” in the definition thereof
at N.LA.C. 5:80-33.2,

24. COMMENT: The commenters advocate increasing the minimum
percentage interest of a project required to be held by emerging developers
in order to qualify for the new emerging developer set-aside at N.LA.C,
5:80-33.4(a)3 from 70 percent to 100 percent of the general
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partner/managing member interest or entity, thereby disqualifying
projects involving established developers from eligibility for the set-aside.
Tt is presented that this would give emerging developers more flexibility
to arrange their proportionate interests to match the “previous experience”
points criteria at N.JAC, 5:80-33.15(a)20, thereby allowing more
emerging developers to gain experience per project and maximize the
value of the set-aside. (31 and 33)

RESPONSE: The Agency declines the requested change, as it would
reduce the flexibitity inberent in the 70-percent standard by eliminating
the prospect of applicants partnering with established developers, The
Agency has considered alternate standards and determined that 70 percent
is optimal.

95 COMMENT: The commenter supports exempling developers who
have successhitty developed other, non-LIHTC projects from the housing
development training course requirement of the emerging developer set-
aside at N.J.A.C. 5:30-33.4(a)3, Instead, the commenter suggests that such
developers: (1) provide a “training certificate” if they have completed
only projects with less than 40 wnits or have done only market-rate or
commercial projects; or (2) provide a description of the projects,
experience, and role therein for developers who have completed projects
with 40 or more units. (31)

RESPONSE: The Agency declines the suggestion, as it believes that a
housing development lraining cousse is an appropriate pari of
demonstrating the capacity to successfully develop a multimillion-doliar
LIHTC project.

26. COMMENT: The commenter Suggesis removing a provision
stating that “any developer or related pary previously awarded Low-
Income Housing Tax Credits from HMFA is not eligible for this set-
aside.” (31)

RESPONSE: The quoted provision was not inclnded in the notice of
proposal.

37. COMMENT: The commenters recommend amending the “three
25-unit or larger development experience quatification™ provision at
unspecified location(s), but presumed to inchude, among others, the
definition of “emerging devetoper” at N.JLA.C. 5:80-33.2, to be more
accessible to emerging developers. The commenters suggest
implementing a combination of the following revisions: (1) counting
experience as a staff member at a development firm; (2) reducing the
number of projects and/or the scate of projects required (for example, two
projects instead of three, or three six- to 10-unit projects rather than three
25-unit projects), (3) using metrics other than units per project {for
example, using total project budgets rather than unit counts; employing
the total rumber of units in a developer’s portfolio rather than individual
project size; or aggregating project budgets or minimun balance sheet
sizes); (4) weighting affordable nnits and affordable developments more
heavily than market-rate units in calculations; and (5) more precisely
defining the terms of joint venture partnerships involving emerging
developers, including M/WBEs, to cnsure the parinerships are truly
equitable, which might inciude requiring a greater ownership stake and
more substantial portion of the developer fee for emerging developers.
{31, 32, and 33)

RESPONSE: Upon adoption, the Agency is reducing the number of
required multifamily project involvement from three to two and clarifying
that the 25-unit minimum applies to one project only for “emerging
developer” eligibility in the definition at N.J.A.C. 5:80-33.2, The Agency
deems “staff member experience” as too nebulous a standard to be
meaningful and finds the commenters’ other suggested revisions to be
incompatible with the 25-unit minimun standard believed to be necessary
to compose relevant experience. Additionally, the Agency believes the
terms included in the set-aside and point options with respect to
partnerships are sufficient.

28. COMMENT: The commenter commends the establishment of the
emerging developer set-aside in the Family Cycle at N.JAC. 5:80-
33.4(a)3 as creating a pathway for new developers to enter the affordable
housing field. The commenter aiso supports the 70-percent interest
requirement for emerging developer eligibitity to the set-aside at N.J AL
5:30-33.4(a)3 as ensuring that the emerging developer has “significant
responsibilities and equitable outcomes in the project and prevents the
tokenization of emerging developers as a means to take advantage of the
set aside.” (30)
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RESPONSE: The Agency appreciates the expressions of support,

29. COMMENT: The commenter expresses general support for the
changes to the QAP, “including those focused on the emerging developer
track.” (32)

RESPONSE: The Agency appreciates the expression of support.

36, COMMENT: The commenters express hope and encouragement
that the Agency will provide additional technical assistance and
partnership to emerping developers. (33 and 35)

RESPONSE: The Agency intends to continue to provide technical
assistance through guidance decumentation as it continues to implement
the QAP. However, the commenter’s comments do not relate to any
identifiable provision of the nifemaking.

31, COMMENT: The commenter advocates reducing the minimum
percentage interest of a project required {o be held by emerging developers
in order to qualify for the new emerging developer set-aside at N.LA.C,
5:80-33.4(a)3 from 70 percent to 50 percent of the general
partner/managing member interest or entity, contending that emerging
developers may not be able to post the necessary guarantees for an LIHTC
project and may have trouble atiracting partners if they can offer only a
30 percent interest. {34)

RESPONSE: The Agency declines the requested change, as it could
lead to exploitative relationships between established and emerging
developers and be counterproductive in producing applicants for the set-
aside. Furthermore, as noted in Comment 24, there are requests to move
in the opposite direction. The Agency believes that the proposed
percentage is a fair balance between the competing needs.

12, COMMENT: The commenter maintains that project consultants
should be included, not excluded, from the itemization of development
team members who must have prior experience with the Agency in order
to qualify for the emerging developer set-aside at N.J.A.C. 5:80-33.4(a)3.
(34

RESPONSE: The Agency declines the requested change, as not every
applicant has a project consultant. Applicants ar¢ not precluded from
having an experienced project consultant on their teams,

33. COMMENT: The commenter supports the concept of the emerging
developer set-aside at N.JAC. 5:80-33.4(a)3, but recommends
clarification as to the required certificate of completion for a housing
development training course “to ensure accessibility and transparency.”
(3%)

RESPONSE: The Agency believes ithat NJAC, 5:80-33.4(a)3
adequately presents, without restriciing options for, the required training
course.

34, COMMENT: The commenter strongly opposes the provisions at
NJAC. 5:80-33.15(a)6i and ii that would award applications up lo a
maximum of six points for minority and/or women business enterprise
(M/WBE) participation. As proposed, subparagraph {a)6{ would award up
to five points for M/WBE general partner/managing member participation
and, at subparagraph (a)6ii, would award up to five points for the pledge
of construction costs to be expended on contractors, subconiractors, and
material suppliers that are M/WBEs. The commenter notes that the Low-
income Housing Tax Credit Program (LIHTC) applicants cannot afford
to lose a point in their applications and the onfy way that that can be
ensured pursnant to N.J.A.C. 5:80-33.15(a)6i and ii, as proposed, is to
have some element of M/WBE participation in project management, since
not doing so will result in an applicant’s points being maximized as the
five points available at subparagraph (a)6ii, rather than the six points
available fo applicants with M/WBE management participation. The
commenier suggests retaining the five-point maximum availability at
N.JA.C. 5:80-33.15{a)6, which could be aftained, among other ways,
solely with resort to either subparagraph (2)6i or ii, or by including a set-
aside similar to the nonprofit set-aside, (37)

RESPONSE: The Agency agrees with the commenter. Upon adoption,
the Agency is reducing the maximum points available at N.J.A.C. 5:80-
33.15(a)6 from six to five, while adopting all other provisions at paragraph
(a)6. This change is consistent with the Agency’s intent in proposing the
amendment, which was to provide a flexible set of options, not
requirements, for the maximum points. Increasing the maximum available
points from five to six would have inadvertently defeated that intent by
necessitating points at both subparagraphs (a)6i and ii; reverting back to
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the existing five-point maximum satisfies the optionality the Agency is
seeking in the point category,

35. COMMENT: The commenter supports the amendments proposed
al N.JA.C. 5:80-33.15(a)6 as creating a better system for encouraging
M/WBE participation in the LIHTC program. (31)

RESPONSE: The Agency appreciates the expression of support.
However, it was recognized that obtaining full points in the point category
at NJAC, 5:80-33.15(a)6 coukd not be obtained unless an applicant
availed itself of both subparagraphs (a)6i and ii, which would conflict with
the Agency’s goal of making the point system more flexible by presenting
a list of options, rather than a list of requirements. The Agency directs the
comumenter’s attention to the correction being made upon adoption at
N.J.A.C. 5:80-33.15(a)6.

36. COMMENT: The commenters support the amendments at N.J.A.C.
5:80-33.15(a)6 as providing strong incentive for M/WBE developers to
participate or for non-M/WBE developers to partner with M/WBE
developers and expend construction funds on M/WBE construction
entities, rather than only one or the other. One commenter expresses
support for the requirement that M/WBEs have significant responsibilities
and equitable terms with non-M/WBE participants in a project and for
awarding points in proportion to the percentage inferest the M/WBE holds
in the project. (30 and 33)

RESPONSE: The Agency appreciates the expressions of support.
However, it was recognized that obtaining fuli points in the point category
at NJA.C, 5:80-33.15{(a)6 could not be obtained unless an applicant
availed itself of both subparagraphs (a)6i and ii, which would conflict with
the Agency’s goal of making the point system more flexible by presenting
a list of options, rather than a list of requirements, The Agency directs the
commenters’ attention to the correction being made upon adoption at
NJ.A.C. 5:80-33.15(a)6.

37. COMMENT: The commenter recommends expanding “the
definition of eligible [W/MBE]} participation™ to include architects,
engineers, and other professional consultants, as has been done in other
states, to “support[] a broader range of small and minority-owned
businesses that play a critical role in the development of affordable
housing.” {35)

RESPONSE: The Agency declines to make the requested change at this
time, Different roles within a development team can vary greatly in level
of responsibility, level of participation, and number of M/WBE
practitioners in the industry, Ownership percentage and construction cost
percentage are clear, quantifiable standards already used in the QAP.

38. COMMENT: The commenter advocates that a developer with an
M/WBE certification “from any state” should be eligible for the points
available at N.J.A.C, 5:80-33.15(a)6. (34)

RESPONSE: The Agency disagrees with the commenter’s comment.
The Agency cannot be certain as to the standards used by other states to
certify M/WBE candidates, which may not align with the standards in
New Jersey. Further, any entity can apply for M/WBE certification in New
Jersey.

39. COMMENT: The commenter strongly supporis increased
opportunilies for developers of color and “NJBE firms” to broaden access
to funding and business opportunities. (36)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking.

40. COMMENT: The commenter recommends increasing the
development cost caps proposed for Family Cycle projects at N.J.A.C,
5:80-33.4(a) by an additional 10 percent, emphasizing that the caps were
already increased to tite proposed levels by a waiver approved by the
Agency Board (Board} in March 2024 and effective in the 2025 version
of the QAP. Thus, the proposed caps do not represent an increase from
those currently in effect, although construction costs continue to increase.
(30)

41, COMMENT: The commenter — the executive director of a
corporation involved i providing supportive housing in the State —
advocates for special consideration fo be given to Supportive Housing
Cycle projects with respect to the cost containment limits at NJA.C,
5:80-33.6(a). Referencing specifically the additional costs involved in
providing suitable housing for disabled individuals, the commenter
suggests, among other possible avenues of relief, increasing the cost caps
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for such projects by at least 20 percent over the current $350,000 limit for
buildings of one to four residential stories. (38)

42, COMMENT: The commenter expresses support for the “proposed
10 [percent] cost increase limit,” given rising costs, but also expresses that
“the caps remain far below current market conditions” and are
“unrealistic.” They also recommend increasing, by at least 15 percent,
establishing a waiver process for, or eliminating the $350,000 per-unit
cost containment limit for supportive housing projects at N.JLA.C. 5:80-
33.6(a), stating that, “fgJiven inflation, tariff impacts, and construction
costs that remain elevated posi-COVID, the current cap is unworkable.”
(36)

43, COMMENT: The commenter recommends waiving the
development cost caps at N.JA.C. 5:80-33.4(a), 33.5(a), 33.6(a), and
33.8(a)1 in response to curent macrocconomic conditions, noting that this
action was taken during the period of the COVID-19 pandemic. They
claim that the basis Hmits and the maximum tax credit awards per Cycle
serve to self-limit development costs, In the alternative, the coramenter
recommends the cost limits be increased by at least 15 percent to reflect
current market conditions. (39)

44, COMMENT: The commenter states that the proposed 10 percent
increase to the development cost caps at NJ.A.C. 5:80-33.4(a), 33.5(a),
and 33.6(a) “thoughtfutly reflects rising regional construction costs while
maintaining reasonableness safeguards.” (40)

RESPONSE TO COMMENTS 40, 41, 42, 43, AND 44: The Agency
agrees with this and other commenters that construction costs have
increased since cost caps werte last approved by the Board in June 2024,
The Agency has determined that, for buildings of one to four residential
stories, an additional 10 percent increase is appropriate and, for buildings
of five or more residential stories, an additional 12.5 percent increase is
appropriate in cost caps for all Cycles and the Reserve to account for
construction cost increases since June 2024 and to provide a buffer against
expected aear-term future increases. Thus, upon adoption, the Agency is
changing N.J.A.C. 5:80-33.4(a), 33.5(a), 33.6(a), and 33.8(a}! to increase
maximum total development costs. Additionally, the Agency appreciates
the expression of support.

45. COMMENT: The commenter states that the inclusion of text at
NJLAC. 5:80-33.4(a)1, 33.4{a)2, 33.4(a)3, and 33.5(a) directing that
credits not utilized or unawarded be reteased to other selected set-asides
“balances project scale with geographic and sponsor inclusivity.” (40)

RESPONSE: The Agency appreciates the expression of support.

46. COMMENT: The commenter suggests that, to provide flexibility
to meet “the constantly changing pricing environment,” increases to the
cost caps at N.LA.C. 5:80-33.4(a), 33.5(a), 33.6{a), and 33.8(a)l be tied
to a fixed index, such as the Consumer Price Index, and be adjusted yeatly.
Gn

RESPONSE: The Agency declines the suggested adjustment as being
subject to intermittent variation, potential volatility, and “sticky price”
problems. The Agency will continue to evaluate the adequacy of its cost
caps and will propose adjustments in futwre rulemakings, as it deems
necessary.

47. COMMENT: The commenter observes that, as presently
constifuted, the mixed-income set-aside in the Family Cycle at NJAC.
5:80-33.4(a)1 is unlikety to draw new applicants, as those municipalities
located cutside of a targeted urban municipality (TUM) that can meet the
eligibility criteria with respect to transportation/jobs and high-performing
schools will be otherwise incentivized to host 100 percent affordable,
rather than mixed-income, developments. The commenter suggests
modifying the “maximum points” requirements for those categories
downward to a minimum of three points for transportationfjobs and fwo
points for schools. (37)

RESPONSE: The Agency agrees with the commenter and thanks them
for identifying an issue created by the 2024 amendments to the point
catepories at N.J.A.C, 5:80-33.15(a) 14ii and iii. Recognizing that the 2024
QAP inadvertently made it significantly more difficult for non-TUM
projects to qualify for the set-aside, the Apency is, upon adoption,
changing N.J.A.C. 5:80-33.4(a), as suggested by the commenter.

48 COMMENT: The commenter, while “strongly support[ing]” the
amendment at N.JA.C. 5:80-33.12(c)8ii(3) to replace the necessity of
providing individual unit meter data, or evidence of attempts {0 acquire
such data, with the provision of whole building aggregate data,

(CITE 58 N.JLR. 996)

ADOPTIONS

nevertheless, encourages the retention of the allowance of individual unit
meter data as an altemative option for data submission. The commenter
notes e drawbacks inherent in the collection of individual unit mefer
data, but observes that some utility companies do not have the capacity to
collect whole data and, therefore, recommends that individual unit meter
data collection be retained as an option. {(41)

RESPONSE: The Agency accepts the commenter’s advice and, upon
adoption, is making the appropriate change at N.JLAC. 5:80-
33.12¢e)Rii(3). This witl facilitate collection of the required dafa in those
instances in which ufility companies lack the capacity or willingness to
provide whole building aggregate data,

49. COMMENT: The commenter, referencing increasing incidences of
heat related illnesses, especially in vulnerable populations, such as senior
citizens, supports the requirement at N.J.A.C. 5:80-33.12(c)19 ihat all
affordable units have air conditioning. (41}

RESPONSE: The Agency appreciates the expression of support.

50. COMMENT: The commenters express support for the requirement
at NJA.C. 5:80-33.12(c)19 that all units have air conditioning and
bedroom windows. (34 and 40)

RESPONSE: The Agency appreciates the expressions of support.

51. COMMENT: The commenter recommends rewording the unit
amenily point category at N.JA.C. 5:80-33.15(a)8vi to clarify that
Minimum Efficiency Reporting Value (MERV) air filtration is required
for outside air delivered by through-the-wall systems, (41)

RESPONSE: The proposed provision does not mention through-the-
wall systems, However, the Agency agrees that clarification would be
helpfut. Upon adoption, N.J.A.C. 5:80-33.15(a)8vi is changed to require
air filtration of MERV 13 or higher on all ventilation systems, including
through-the-wall units, with an exception for systems that do not
accommodate MERV 13 filters, which must instead use the highest
possible MERY rating for the system.

52. COMMENT:; The commenter suggests that the provision at the new
definition of “on-site transportation” at NJA.C. 5:80-33.2, which
requires transportation for project residents to be offered “at least once per
week,” be expanded to include “or as requested.” (32)

RESPONSE: The Agency declines to adopt the suggested change, but
notes that “once per week” is the minimum standard, and that more
frequent transportation and/or transportation provided on request may be
necessary to adequately serve some project residents.

53, COMMENT; The commenter states that the new definition of “on-
site transportation™ at N.J.A.C. 5:80-33.2, which requires tzansporiation
for project residents to be offered “at [east once per week,” is “difficult to
arrange and adds significantly to operating costs.” (34)

RESPONSE: The Agency nofes that the provision affects only the
point systems for the Age-Friendly Senior and Supportive Housing
Cycles, not eligibility.

54, COMMENT: The commenter recommends that, provided residents
are not required to pay for them, ride-sharing services, such as Uber and
Lyfl, vpon which many “Special Needs” projects currently rely, be
recognized as on-site transportation meeting the definition thereof af
N.LAC. 5:80-33.2 and qualifying for poinis in the Supportive Housing
Cycle at N.JLA.C. 5:80-33.17(a)1. (35)

RESPONSE: The Agency declines to make the commenter’s
recommended action, believing that, while they may werk in certain
circumstances, ride-sharing services on their own do not reach the
standard to qualify for points, especiatly with regard to meeting the
specific needs of supportive housing residents.

55. COMMENT: The commenters support the proposed new definition
of “on-site transportation” at N.JLA.C. 5:80-33.2, stressing the difference
in quelity of life that the availability of such transportation makes for older
adult residents of LIHTC communities. (2 and 36)

RESPONSE: The Agency thanks the commenters for the expressions
of support,

56. COMMENT: The commenter requesis clarification as to the level
of heat mitigation elements for projects located in Targeted Urban
Municipatities (TUMs), as provided in the Family Cycle point system at
N.JAC. 5:80-33.15(a)9x. (41)

RESPONSE: The Agency believes the fext at NJA.C. 5:80-
33,15(a)9x adequately sets forth examples of elements that would qualify
for the TUM-projects heat mitigation points. The list is not intended to,
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and cannol, be exhaustive. Pursuant to N.JA.C. 5:80-33.15(a)9, an
applicant can substitute an unlisted amenity by desonstrating that it
provides a benefit comparable to a green roof, cool pavement, or tree
canopy comprising at least 25 percent of project green space.

57. COMMENT: The commenter expresses concern that the change at
N.JLA.C. 5:80-33.26(b) in the deadline for submittal of a project owner’s
IRS Form 8609 request package from 90 days after permanent loan
closing to no later than 90 days prior to the owner’s lax-filing deadline
may be difficult for LIHTC project owners to comply with due to
ENERGY STAR Multifamily New Construction (MFNC) certification
requirements, (41)

RESPONSE; The Agency’s intent in adopting the proposed change is
to align the IRS Form 8609 request process with milestones that are
relevant 1o claiming LIHTCs from the IRS, rather than milestones relevant
to obtaining permanent financing, The Agency may consider revising its
other procedures to address the commenter's concem.

58. COMMENT: The commenter expresses concem that the
requirements for air conditioning and bedroom windows at N.J.A.C, 5:80-
33.12(c)19, bicycle storage lockers at N.J.A.C. 5:80-33.15(a)%vi, and
extreme heat mitigation for projects located in TUMs at N.JA.C, 5:80-
33.15(a)9x may be expensive and add to overall development cosis. {34}

RESPONSE: The Agency acknowledges that requirements for
additional provisions to LIHTC projects may have some upfront costs, but
are likely to result in long-term savings and sustainability of the property.
Furthermore, the Agency points out that bicycle storage lockers and
extreme heat mitigation measures are optional point categories, not
cligibility requirements.

59. COMMENT: The commenter, “(i]n consideration of the need for
consistency and equity in affordable housing standards, and the high share
of affordable units in New Jersey that have [four-percent] or [nine-
percent} LIHTC credits as part of the financing,” advocates amending
N.LA.C. 5:80-33.4(a), 33.5{a), 33.6{a), and 33.9(a) to require that all
projects include 50 percent low-income units, including a minimum of 13
percent very-low-income units, and comply with the affordability average
and bedroom distribution requirements of the Uniformm Housing
Affordability Controls (UHAC) rules at NJ.A.C, 5:80-26.4, (31)

RESPONSE: While the Agency agrees with the concept of consistency
in affordable housing standards, it declines fo make a sweeping
incorporation of UHAC standards into the State’s LIHTC program at this
time, without providing all potential stakeholders the opportunity for
notice and comment on such a substantial change, given the impact this
would have on financing structures that do not come with their own
inherent bonuses and its theoretical application to propertics that are
otherwise not subject to UHAC, such as those in Qualified Urban Aid
Munieipalities. Further, such a change would necessitate corresponding
amendments to eligibility criteria, underwriting guidelines, and/or point
systems, which involve considerations that exceed the intended scope of
this mlemaking. ‘

60. COMMENT: The commenter states that “[t]here has been some
inconsistency in the way” costs have been considered for some projects,
especially as to whether specific costs should be allocated to developer
fees or be considered as tax credit eligible expenses. The commenter
requests dialogue among the Agency and developers to better define the
allocation of costs, noting that this issue may be especially meaningful for
new or emerging developers. (35)

RESPONSE: The commenter’s comment does not rclate to any
identifiable provision of the rulemaking. The commenter is welcome to
continue participating in such dialogues between the Agency and the
development community as they occur.

61. COMMENT: The commenter recommends that the maximum
developer fee for four percent LIHTC projects be raised from 13 percent
to 20 percent of total developiment costs at the definition of ““developer
fee’ or ‘development fee™” at N.J.A.C. 5:80-33.2, with any ammount above
15 percent being deferred. The commenter expresses their belief that the
current developer fee for bond deals in the State is too low and that, as a
result, an opportunity to finance additional affordable housing is being
missed. (40)

RESPONSE: The Agency did not propose amendments to portions of
the definition of “developer fee” referenced by the commenter. Therefore,
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the commenter's comment does not relate to any identifiable provision of
the nilemaking and no further Agency response is required.

62. COMMENT: The commenter states that “[c]onsultants, clerks of
the work, construction managers, and owner representatives” fees should
not be subsumed within the developer fee at the definition thereof at
N.LA.C. 5:80-33.2, apparently suggesting that such costs be separately
accounted for as a separate line item in the development budget. (34)

RESPONSE: The Agency did not propose amendmenis to portions of
the definition of “developer fee” referenced by the commenter. Therefore,
the commenter’s comment does not relate to any identifiable provision of
the miemaking and no further Agency response is required,

63, COMMENT: The commenter staes that, in the rotice of proposal,
at the definition of “minimum rehab project” at N.JLA.C. 5:80-33.2,
“maintains the $30,000 per-unit minimum for preservation projecls
without providing a [capital needs assessment (CNA)] waiver option.”
They recommend allowing CNA-based waivers to align rehabilitation
work with actual building needs, thereby reducing unnecessary costs
while maintaining project quality. They also advocate including general
contractor overhead costs and general requirements in eligible costs to
facilitate meeting the cost threshold. (40)

RESPONSE: The Agency proposed only a technical amendment to the
definition of “minimum rehab project.” The commenter’s comment does
not relate to any identiftable provision of the rulemaking and no forther
Agency response is required.

64, COMMENT; The commenter recommends allowing a 20 to 23
percent developer fee for supportive housing projects, capping the fee at
the current 15 percent rate and applying the additional percentage lo fund
a supportive service reserve. (32)

RESPONSE: The Agency did not propose amendments to portions of
the definition of “developer fee” referenced by the commenter. Therefore,
the commenter’s comment does not relate to any identifiable provision of
tite rulemaking and no further Agency response is required,

65. COMMENT: The commenter recommends changes to the
definition of “social services plan” at N.J.A.C. 5:80-33.2 to more closely
align with NJ.AC. 5:80-33.17(b) and more precisely describe the
minimum hours required for social service coordinators. (32}

RESPONSE: The Agemcy did not propose amendments to the
definition of “social services plan” at N.JAC. 5:80-33.2. The
commenter’s comment does not relate to any identifiable provision of the
rulemaking and no further Agency response is required.

66, COMMENT: The commenter recommends adding definitions for
“resident services™ and “supportive housing services.” (32)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking, The Agency believes the terms
as they presently exist are clear and understandable,

67. COMMENT; The commenter recommends changes to the
definition of “supportive housing project” at N.J.A.C, 5:80-33.2 to specify
the maximumn income limit and maximum rent as percentage of income
for supportive housing units. (32)

RESPONSE: The Agency did not propose amendments to the
definition of “supportive housing project” at N.J.A.C. 5:80-33.2. The
commenter’s comment does not relate to any identifiable provision of the
rulemaking and no further Agency response is required.

68. COMMENT: The commenter asks how the Agency evaluates
project operations to determine how closely they approximate the core
operating expense amounts set forth at N.JA.C. 5:80-33.12(c)7ii(4),
which funding, the commenter observes, “is extremely tow compared to
other states, such as Georgia,” (32)

RESPOMNSE: The Agency did not propose any changes at N.J.A.C.
5:80-33.12(c)7ii(4). The commenter’s comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

69. COMMENT: The commenter recommends changes to the
eligibility requirements for supportive housing projects at N.J.A.C. 5:80-
33.12(c}!4 to remove the language suggesting that social services plans
are optional for supportive housing projects and to require, rather than
recommend, coordination with the local Continuum of Care if a project
includes units set aside for homeless individuals or homeless families.
(32)
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RESPONSE: The Agency did not propose any changes at NJA.C.
5:80-33.12(c}i4. The commenter’'s comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

70. COMMENT: The commenter recommends that “the wording
regarding cost of services [at N.JA.C. 5:80-33.15(a)5] should mirror the
same language found in ... Supportive Housing Cycle Points section b
“The social services plan must address the specific appropriate and needed
services to assist tenants to maintain their housing and stable community
living ai no cost lo the tenani.[']” The commenter also recommends
requiring applicants, in order to receive points for social services, to
submit evidence that the minimum required hours will be met and that
social services will be provided for the entire length of the project’s
affordability period. (32)

RESPONSE: The Agency did not propose any changes at NJA.C.
5:80-33.15(a)5. The commenter's comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

71. COMMENT: The commenter recommends that the point system
provision for the Supportive Housing Cycle at N.J.A.C. 5:80-33.17(b)7
not be a point category because it sets forth “minimum living standards.”
32)

RESPONSE: The Agency did not propose any changes at N.JA.C.
5:80-33.17(b)7. The commenter’s commeni does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

72. COMMENT: The commenter recommends that office space be
added to the itemization of project amenities eligible for points at N.J A.C,
5:80-33.15(a)9. (32)

RESPONSE: The Agency declines to incentivize office space, as it
could unnecessarily exclude projects that provide adequate supportive
services despite lacking dedicated office apace. Office space dees noi
match the other types of amenities being incentivized at paragraph (a)9.

73. COMMENT: The commenter advocates relocating the description
of services required to be provided to supportive housing tenants from
NJA.C. 5:80-33.17(b)1 to the “general description,” apparently at
N.JA.C. 5:80-33.17. (32)

RESPONSE: The Agency did not propose any changes at N.J.A.C.
5:80-33.17(b)1 and only added Federal citations to other provisions at
N.J.A.C. 5:80-33.17. The commenter’s comment does notf refate to any
identifiable provision of the rulemaking and no further Agency response
is required.

74. COMMENT: The commenter asks if “the points to build a 100
[percent] PSH or is this giving poinis for special needs units that have
leases?” The commenter adds that all units, including supportive housing
units, should have leases and suggests clarifying language for “mixed-
special needs projects.” (32)

RESPONSE: The Agency requests clarification of the commenter’s
comment and invites the commenter to submit the question for
incorporation into the LIHTC FAQs.

75. COMMENT: The commenter recommends adding language at
N.LA.C. 5:80-33.29, confirming that supportive services and all elections
made regarding supportive services remain in effect for the entire
compliance period. (32)

RESPONSE: The Agency did not propose any changes at N.JA.C.
5:80-33.29, The commenter’s comment does not relate to any identifiable
provision of the rulemaking and no forther Agency response is required.

76. COMMENT: The commenter observes that the Compliance
Moniforing section of the QAP at NJ.A.C, 5:80-33.32 refers only to
Internal Revenue Code (Code) Section 42 ax credit compliance, with no
mention of compliance for “other point items - such as supportive
housing.” The commenter recommends the inclusion of unspecified
“mention” of compliance monitoring for other items, including supportive
housing. (32)

RESPONSE: The Agency disagrees with the commenter’s claim that
N.JA.C. 5:80-33.32 refers only to compliance with the Code, as the
section also includes, for example, requirements of compliance with State
statutes (no finding of discrimination pursuant o the Fair Housing Act;
registration and posting to the Housing Resource Center), Federal statutes
(the Violence Against Women Act of 1994 and its progeny; the Housing
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and Economic Recovery Act of 2008), and provisions of the QAP iiself
(registration in the Homeless Management information System and the
submittal of data pursnant to N.J.A.C. 5:80-33.15(2)22). The Agency,
therefore, declines to implement the commenter’s recommendation,

77. COMMENT: The commenter recommends reinstating the pre-
CGVID-19-Pandemic era 60 percent urban/40 percent suburban LIHTC
allocation sphit, (36)

RESPONSE: Initially, the commenter’s comment misconstrues the
pre-COVID split, which was 40 percent urban and 60 percent suburban.
The Agency does not believe it is necessary to adopt the commenter’s
recommendation, as the desired policy change is selfeffectuating
timewise. Effective no later than Janvary 1, 2026, the Agency will seck to
award approximately 40 percent of credits in the Family, Age-Friendly
Senior, and Supportive Housing Cyeles to projects in TUMs (urban areas)
and approximately 60 percent of such credits to projects in non-TUMs.
See NLLA.C, 5:80-33.4(g), 33.5(e), and 33.6{e).

78. COMMENT: The commenter suggests vpdating or sliminating the
provisions at N.J.A.C. 5:80-33.4(d) and (), 33.5(d) and {e), and 33.6(d)
and (¢}, relating to the allocation of LIHTC awards to projects in TUMSs
and non-TUMs, as the duration of the applicability of these provisions is
or will be over by no later than January I, 2026. The commenter also
suggests clarifying whether the imminent State Tax Credit Subsidy
program will affect the aliocation. (37)

RESPONSE: The Agency does not believe it is necessary {o update or
eliminate the referenced provisions of the QAP as they are self-
effectuating timewise. The Tax Credit Subsidy program does not relate to
any identifiable provision of the rulemaking.

79, COMMENT: The commenter recommends that the New Jersey
Department of the Treasury and the Agency prioritize bond aflecations o
affordable housing developments over other housing and economic
devetopment uses. (40)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking,

80. COMMENT: The commenter recommends that a cap of 30 percent
of aggregate basis be established on private activity bonds per affordable
multifamily housing project, including, if desired, a waiver potential
allowing developers to exceed the cap, if deemed necessary, to achieve
permanent financing. (40)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

81. COMMENT: The commenter notes that the notice of proposal does
not address the current 50 percent cap on deferred developer fees at
N.JA.C. 5:80-33,12(c)6v and recommends that an allowance be made for
deferral of a greater percentage on a waiver basis where there is a
significant financing gap, The commenter posits that increased flexibility
in developer fee deferrals can help improve liquidity during construction
and aid developers in dealing with cash flow challenges, while allowing
the Agency to maintain the cap in the absence of financial stress. (40)

RESPONSE: The Agency did not propose any changes at NJAC.
5:80-33.12(c)6v. The commenter’s comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required,

82. COMMENT: The commenter asks for clarification as to the backup
necessary to meet the eligibility requirement at NJA.C. 5:80-
33,12(c)1ii(2) that market studies include “[a] description of the proposed
improvements including ... any applicable tenant charges, tenant-paid
utilities, and project-paid utilities ... Detailed monthly utility allowance
figures shall be presented separately for each utility type (for example,
electric, gas, etc.} and for each uwnit type within the project.” The
commenter questions whether a report prepared by a qualified
professional is necessary or if estimates based on data from similar
projects are acceptable. (41}

RESPONSE: The Agency advises that estimates based on data from
similar projects are acceptable as backup data,

83. COMMENT: The commenter objects to the existing provision in
the Application for additional credits (Hardship) section of the QAP at
N.J.A.C. 5:80-33.13(c) that precludes the sponser and any affiliated or
related entities of a project that received hardship credits from the Reserve
“from applying for tax credits for a new project for all tax credit cycles in
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the round following the day on which [the hardship credits are approved].”
The commenter advocates that the quoted language should be stricken, as
there are already “built-in penalties” that are inherent in requesting
additional credits. (37)

RESPONSE: The Agency did not propose any changes at N.J.A.C.
5:80-33.13, The commenter’s comment does not relate to any identifiable
provision of the rulemaking proposal and no further Agency response is
required.

84. COMMENT: The commenter expresses disagreement with the
existing “site selection” points category at N.J.A.C. 5:80-33.15(a)11 and
suggests reinstating a construct whereby proximity to negative land uses
can be offset by proximity to positive land uses, unless the negative use is
within 0.25 miles of the project site. (37)

RESPONSE: The Agency did not propose any changes at N.J.A.C.
5:80-33.15(a)11. The commtenter’'s comment does not relate to any
identifiable provision of the rulemaking and no further Agency response
is required.

85, COMMENT: The commenter advocates a restoration of “net
scoring” in the “site selection” points category at N.J.A.C. 5:80-
33.15(a}t 1, claiming that only by virtue of a 2024 FAQ response was the
development community informed that an application could receive no
more than six peints for proximity to positive land uses, thereby
foreclosing the resort to such positive land uses to offset negative points
imposed for proximity to negative land uses. The commenter also requesis
a reassessment of negative uses “to ensure they refiect genuine barmiers to
healthy and successful development,” and a recalculation of the distance
between negative land uses and a project from the existing one mile to
one-quarter mile, {35)

RESPONSE: The Agency did not propose any changes at NJAC,
5:80-33.15(a)1l. The commenter's comment does not relate to any
identifiable provision of the milemaking and no further Agency response
is required.

86. COMMENT: The commenter proposes two “targeted changes” to
provide in-project childcare services: (1) award three points to Family
Cycle developments that provide finished, ground floor space plus
dedicated outdoor space for childcare, with capacity for at least two
children per 10 housing units; and (2) require all new two- and three-
bedroom units to comply with New Jersey Department of Children and
Families requirements for registered childcare, which would allow
residents to become licensed childcare providers. (1)

RESPONSE: The commenter appears fo be proposing an addition fo
N.LA.C. 5:80-33.15, presumably 5:80-33.15(a)5, where no changes were
proposed. The Agency declines to make the requested changes at this time
without providing other stakeholders notice and the oppertunity to
comment on a change that would mandate that all new two- and three-
bedroom units comply with registered childcare requirements, as research
is needed to determine if a substantial financial impact would result and,
if it would, whether it would be warranted.

87. COMMENT: The commenter suggests that an eligibility
requirement be added to the Application to a cycle/eligibility requirements
section of the QAP at N.LA.C. 5:80-33.12(c)19iv requiring all projects to
obtain a FORTIFIED™ designation from the insurance Institute for
Business & Home Safety (IIBHS), and to add to the Point system for the
Family Cycle, apparently as a one to three point option at N.J.A.C, 5:80-
33.15(a)l4, points for developments built to resilient constniction
standards and that receive a FORTIFIED™ designation from [IBHS. (42)

RESPONSE: The commenter proposes changes unreiated to the
rulemaking, The proposed expansion of the minimum design standards at

N.JLAC. 5:80-33.12(c)i9 encompasses features that provide direet,

ongoing benefit to individual units and their residents, rather than aspects
of building construction. The proposed changes to the point system at
N.J.A.C. 5:80-33.15(a)14 are merely technical in nature. The Agency,
therefore, declines to make the requested changes.

88. COMMENT: The commenter asserts that, despite the amendment
at NLJLA.C. 5:80-33,15(a)20iii, “[t]here is still a gap in how [t}ax [c]redit
[elxperience points are awarded, leaving out a group of developers who
fall between the categories of ‘emerging developer’ and fully experienced
developer with an equity stake.” They note that amended NJ.AC. 5:80-
33.15(2)20iii — while “a fair and thoughtful step toward ensuring more
projects receive full experience points” — requires that a developer must
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have had a direct ownership interest in a previously developed LIHTC
project, which leaves out “many highly qualified professionals who have
spent years developing affordable housing projects for established
crganizations{,] but are now stariing their own development companies,”
The commenter encourages adjustment of the scoring criteria to account
for those years of “actual development expericnce™ or, afternatively, to
expand the new definition of “emerging developer” at N.J.A.C, 5:80-33.2
1o encompass such persons. (35)

RESPONSE: The Agency acknowiedges the commenier’s point;
however, given the complexities of planning, financing, developing, and
managing an LIHTC project, it deems “development experience” to be
too nebulous of a concept to include in a scoring construct or in the
definition of “emerging developer” as it relates to LIHTC applications,
especiatly since the rulemaking seeks to create pathways to build direct
experience with LIHTC projects, The Agency believes that “actual
development experience” is too subjective a standard o incorporate into
what is essentially an objective point system, as determining what
conslitutes “actual development experience” would necessitate a case-by-
case inquiry for every applicant claiming such experience.

89. COMMENT: The commenter advocates eliminating the following
sentence at N.J.A.C. 5:80-33.15(a}14iv: “Senior projects are not eligible
to earn this additional point[.]” They contend that suburban Age-Friendly
Senfor Cycle projects, as well as Family Cycle projects, should be eligible
for the Municipal Revitalization Index (MRI) point if they are included in
a fair share housing development plan. (37)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the niemaking.

90, COMMENT; The commenter requests that the tiebreaker system
be amended at N.JA.C. 5:80-33.19(a}1 to align the methodology for
calculating ticbreakers for projects in TUMSs with those outside of a TUM
(that is, to eliminate the distinct methodologies at subparagraph (2)1i and
ii). They point cut that the tiebreaker for projects in TUMs favors projects
in municipalities with lower MRI scores, which results in projects in very
distressed urban municipalities consistently receiving multipte awards
while projects in less-distressed TUMs (with correspondingty higher MRI
scores) have very little chance to successfully compete in the ticbreaker.
The commenter also suggests that the MRI score be utilized as the second
tichreaker at NLJLA.C. 5:80-33.19(a)2. (35)

RESPONSE: The Agency did not propose any changes at N.JA.C.
5:80-33.19{a)1 and proposed only a change unrelated to the commenter’s
concern at N.J.A.C. 5:80-33.19(a)2. The commenter’s comment does not
relate to any identifiable provision of the rulemaking and no further
Agency response is required.

91. COMMENT: The commenter objects to the existing provision in
tiie Exchange of credits section of the QAP at N.J.A.C. 5:80-33.37(d) that
prectudes the sponsor and any affiliated or related entities of a project that
received an exchange of credits pursnant to section 37 “from applying for
tax credits for a new project for all tax credit cycles in the round following
the day on which [the exchange is approved].” The commenter advocates
that the quoted langunage should be stricken or, at least, a blanket
exemption should be provided for exchanges necessitated by litigation
against the project. As an alternative, the commenter suggests requiring a
developer who has received an exchange of credits to pay a one percent
allocation fee. (37)

RESPONSE: The Agency did not propose any changes at N.JLA.C.
5:80-33.37. The commenter’s comment does not relate to any identifiable
provision of the nilemaking and no further Agency response is required.

92. COMMENT: The commenier expresses support for the extended
use requirement that maintains affordability for an extended period of
time. (2}

RESPONSE: The Agency appreciates the expression of support,

93, COMMENT: The commenter claims that the application of UHAC
standards to LIHTC-funded projects “creates challenges for senior and
supporlive housing[,]” especially with respect to UHAC two- and three-
bedroom requirements for projects of 20 or more units, which, the
commenter observes, are inappropriate for populations betier served by
smaller units, and with respect to efficiency units, which, although often
optimat for senior and supportive populations, are penalized pursuant to
UHAC rutes, as they do not count as bedrooms. (36)
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RESPONSE: The commenter’s comwent does not relate to any
identiffable provision of the rulemaking. Further, the UHAC mles
expressty exempt LIHTC projects from most of the UHAC requirements,
in¢luding bedroom distributions. See N.LA.C. 5:30-26.1.

94. COMMENT: The commenter notes that there is no definition of
Environmental Stressors {sic] Performance Standards in the QAP nor are
there “any details” in the Green Guide. (34)

RESPONSE: The Green Guide is available at https:/nj. gov/deca/humfa/
developersAihitc/srcenpoints/, and is being wpdated to reflect the changes
being made upon adoption,

95. COMMENT: The commenter appeais for the LIHTC application
fo be updaied to better align with the QAP itself, noting that although
“minor updates have been made over the years” there has not been a major
revision “in many years.” They assert that information in the application
is particularly lacking with respect to the Supportive Housing Cycle. (35)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking. The Agency continually reviews
alt guidance and supportive documentation associated with the LIHTC
program fo ensure consistency with the rules and may make further
updates to the guidance documents after the adoption of this rulemaking

96. COMMENT: The commenter encourages the Agency to return fo
in-person QAP trainings and meetings with developers. (33)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rufemaking.

97. COMMENT: The commenter encourages the Agency fo establish
a multifamily private activity bond (PAB) recycling program, involving
the “recycling” of repaid PAB volume cap, which could reduce borrowing
cosis and increase affordable housing production, (40)

RESPONSE: The commenter’s comment does not relate to any
identifiable provision of the rulemaking.

98. COMMENT: The commenier recommends that 15 percent of the
credits from the State Tax Credit Subsidy program be allocated to
supportive housing, noting that supportive housing projects are typically
stnaller than other projects and require features that increase per-unit cost.
(32)

RESPONSE: The Tax Credit Subsidy program does not relate to any
identifiable provision of the rulemaking.

Federal Standards Statement

With respect to affordability requirements, the Internal Revenue Code
(“IRC” or “Code™) sets forth minimuun standards for Jow-income housing
tax credits. Tax credit affordability requirements are set forth at Sections
42(g)(1)(A), (B), and (C) of the Cade, pursuant to which housing spensors
clect a minimum set-aside of either: (i) 20 percent or more of the
residential units being both rent-restricted and occupied by individuals
whose income is 50 percent or less of area median gross income (AMGI);
(ii) 40 percent or more of the residential units being both rent-restricted
and occupied by individuals whose income is 60 percent or less of AMG;
or (iii) 40 percent or more of the residential units being both rent-restricted
and occupied by individuals whose income does not exceed the imputed
income limitation designated by the taxpayer (not to exceed 80 percent of
AMGI) with respect to the respective unil. Affordability must be
maintained for an initial compliance period of a minimum of 15 years, 26
U.S.C. § 42(0)(1), and s also subject to an extended use period of an
additional 15 years beyond the compliance period, 26 US.C. §
42(W)(6)(D). Housing sponsors, in order to maximize tax credit
allocations, often elect to place affordability controls on atl units within a
project. None of the adopted amendments deviate from those standards.

Other than as set forth above, the adopted amendments do not include
any standards or requiremenis that exceed the standards or requirements
imposed by applicable Federal law (26 U.S.C. § 42 and the regulations
promuigated thereunder at 36 CFR Part 1 Subpart 42).

Full text of the adoption follows (additions to proposal indicated in
boldface with asterisks *thus*; deletions from proposal indicated in
brackets with asterisks *[thus}*);

(CITE 58 N.LR. 1000)

ADOPTIONS

SUBCHAPTER 33. LOW-INCOME HOUSING TAX CREDIT
QUALIFIED ALLOCATION PLAN

5:80-33.2 Definitions
The following words and terms, as used in this subchapter, shatl have
the following meanings, unless the context clearly indicates otherwise.

“Certified minority and/or women business enterprise” or “certified
M/WBE” means a minority- and/or women-owned business or enterprise
that is registered with, and certified by, the Division of Revenue and
Enterprise Services, Uniform Certification Service, in the State of New
Jersey Department of the Treasury. Information on how to register as a
certified M/WBE is available at hitps:/fwww.nj. govfireasury/revenue/
ucs.shtml.

“Developer fee” or “development fee” means the fee that encompasses
the developer’s overhead and profit. Certain fees are subsumed within the
developer fee—such as acquisition fees, compensation to the general
pariner, financial consultants, employees of the developer, construction
managers/monitors, clerk of the works, and syndicator-required
consultants. Professional fees nof paid out of the developer fee are the fees
for the architect, engineer, lawyer, accountant, surveyor, appraiser, soil
investigator, professional  planner, historical consultant, and
environmental consultant. (If there are costs listed under the professional
planner, the executed contract shall be submitted, Only those costs
NJHMFA determines are for planning purposes shall be shown as a
separate {ine item.) All other consultant and professional fees shatl be
included in the developer fee and are not allowed to be shown as separate
line ifems on the tax credit application; otherwise, those fees shown
separately will be added to the developer fee line item,

The developer fee in the application shatl be the maximum fee (doilar
amount) recognized by NJHMFA at the time of cost certification, so long
as the project scope remains the same,

Any fee paid to the developer in excess of the developer fee, such as
an acquisition fee, incentive developer fee, or other pseudonym, shail be
treated as a funding source and may not be recognized as a use of funds.

To the extent there is a reasonable expectation of repayment (as
evidenced by available cash flow and/or confirmation by the applicant’s
syndicator/finvestor or tax attorney), the amount of developer fee altowed
for eligible rehabilitation or new construction costs is limited to 15.00
percent of total development cost excluding acquisition (that is, land and
building) cost, working capital, marketing expenses, escrows, operating
deficit reserves, step-in-the-shoes costs, and costs associated with
syndication, However, a developer fee of up {0 20.00 percent of toial
development cost excluding acquisition (that is, land and building) cost,
working capital, marketing expenses, escrows, operating deficit reserves,
step-in-the-shoes costs, and costs associated with syndication is allowed
for the following types of housing:

1. Projects of 25 units or fewer; or

2. (No change in text.)

The non-deferred portion of the developer fee shall not exceed 8.00
percent (13.00 percent for the two types of housing referenced at 1 and 2
above) of total development cost excluding acquisition cost, working
capital, marketing expenses, escrows, operating deficit reserves, step-in-
the-shoes costs, and costs associated with syndicatiorn.

A developer fee of up to 4.00 percent shall be permitted for building
acquisition costs, but the non-deferred portion shall not exceed 2.00
percent. The cost of acquiring a building shall not be allowed in the
calculation of the developer fee if the acquisilion is between related
parties. A related party, as vsed in this definition, means a relationship
between patties when there is a spousal or family refationship, parent-
subsidiary relationship, or where owners, officers, directors, pariners,
stockholders, or members of one business entity hold a 10.00 perceat or
more interest in the other business entity.

“Emerging Developer” means a developer that: (1) has had equity
participation in no fewer than *{three]* *two* multifamily residential
and/or mixed-use projects®, with at least one of the projects® comprising
*[at least]* *a minimum of* 25 *[total]* umits; (2) qualifies for fewer
than three points pursuant to N.J A C. 5:80-33.15(a)20; and (3} does not
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have any active LIHTC awards, allocations, or reservations for projects in
development that, once all completed, would qualify the devetoper for
three points pursuant to NJA.C. 5:80-33.15(a)20. *{For example, a
developer with 20-percent ownership stakes in one LIHTC project that
has been successfully developed and operated and another LIHTC project
currently in development is considered an Emerging Developer, bui a
developer with a 50-percent ownership stake in an LIHTC project
currently in development is not.}*

“Individuals with physical disabilities” means any individual who,
because of a physical condition, needs affordable housing with supportive
services, including assistance with three or more activities of daily living
(for example, bathing, dressing, using the toilet, eating, and getting in or
out of a bed or chair), to live independently in community settings.

“Individuals with special nceds” means:

1.-4. (No change.)

5. Adulis and youth with criminal records;

6.-10. (No change.)

11, Individeals in treatment for substance abuse;

12. Individuals {8 years and over transitioning from nursing homes;
and

13, (No change in text.)

“Large warchouse facility” means a warchouse distribution facility or
warehouse fulfillment center with at least 150,000 square feet of gross
floor area and/or at least 40 feet of height that currently exists or has
received final site plan approval.

“*Minimum rchab project” means any project undertaking only a
minimum amount of rehabilitation. Minimum rehab is defined as a
construction cost totaling less than $30,000 per unit. Minimum rehab
projects are cligible to apply only in the Supportive Housing Cycle.
NIHMFA shall utilize an amount not {ess than 33.33 percent of developer
fee based on building acquisition costs as a funding source in its
evaluation required at 26 U.S.C. § 42(m)(2).

“Municipal Revilalization Index” or “MRI™ means the Municipat
Revitalization Index Distress Score by which New Jersey’s municipalities
are ranked according to 10 separate indicators that measure diverse
aspects of social, economic, physical, and fiscal conditions. Each
municipality it the State receives a composite score and ranking, ranging
from the most distressed (ranking number 1) to the least distressed
(ranking number 564). The MRI is available at hitps:/fwww.nj.gov/dea/
home/MuniRevitIndex.shtml.

“On-site transportation” means transportation that is provided
specifically for the residents of a project and is offered at least onee per
wecek cither directly by the project or through a contract between the
owner and (ransportation company, stipulating fees and frequency of
service. The transportation must be provided at no cost to the residents,
Transportation services may include trips to places such as grocery stores,
shopping centers, banks, places of worship, and recreation facilities,

“Sponsor’ means any person, partnership, corporation, association, or
other entity that receives an allocation or issuance of Low-Income
Housing Tax Credits from NJHMFA or applies for an allocation or
issuance of Low-Income Housing Tax Credits from NJHMFA.

“Successfully developed and opsrated” means a tax credit project with
no uncorrected IRS Form 8823s that has achieved 93 percent occupancy
and has mainiained a permanent debt service coverage ratio of at least
1,15 percent for six consecutive months during the project’s most recent
full fiscal year preceding the application deadline.

“Transit Village” means a community served by bus, train, light rail,
or ferry that has been designated as such by the State’s Transit Village
Task Force pursuant to criteria available at hitps/Avww.nigov/
transportation/community/viltage/application.shtm. The Transit Village
Initiative is designed to spur economic development, urban revitalization,
and private-sector investinent using access to fransit as an asset. The New
Jersey Department of Transportation coordinates the Task Force
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composed of various State agencies that review municipal applications
and make recommendations. Transit Villages must be designated by the
tax credit application deadline.

5:80-33.4 Family Cycle

(a) Non-age restricted developments may apply to this cycle. Not less
than 50 percent of the total credits awarded in the Family, Age-Friendly
Senior, and Supportive Housing Cycles will be available in the Family
Cycle, and the maximum annual allocation of credits to any one
development competing in this cycle is $2,000,000. Total development
costs shall not exceed *[$350,000]* *$385,000* per unit for buildings of
one to four residential storfes, *[$380,0001* *3427,500* per unit for
buildings with five or six residential stories, and *[$410,000}*
*$461,250% per unit for buildings with over six residential stories,
excluding capitalized permanent reserves, non-basis-eligible off-site
improvements, up to $10,000 per unit and $400,000* * maximum for an
integrated community center or social service space, or up to $10,000 per
unit and $800,000 maximum*,* for a stand-alone community or social
service building (subject to third-party cost certification), required
deferred developer fee, if any, and either up to $15,000 per unit for
adaptive reuse projects or up to $7,500 per unit for projects achieving the
Passive House standard. For adaptive reuse projects, NJTHMFA will
perform a site inspection fo assess the amenability of conversion to
multifamily housing. Additionally, the development, design, and
construction teams must demonstrate successful experience with the
established methodologies required to produce an adaptive reuse project.
{f multiple tranches of this cycle are awarded, all set-asides for this cycle
will be applicable to each tranche. Applying for a set-aside does not
preciude an application from also competing in the Family Cycle.
Minimum rehab projecis are not eligible to apply in this cycle. Unless
market area demographics and/or financial feasibility demonstrate
otherwise, all non-age-restricted projects (except preservation and historic
rehabilitation projects) must adhere to the following minimum bedroom
distributions: the combined number of efficiency and one-bedroom tax
credit units shalt be no greater than 20.00 percent of the tax credit units;
at least 30,00 percent of the tax credit units shall be two-bedroom units;
and al teast 20.00 percent of the tax credit units shall be three-bedroom
units, There are three set-asides in the Family Cycle:

1, Mixed-Income set-aside: The first reservation of credits from the
Family Cycle shall be awarded to one project that *[contains]* *includes*
up to 55 percent affordable units and is located outside of a Targeted
Urban Municipality, The second reservation of credits from the Family
Cycle shall be awarded to oite project that *{contains]* *includes* up to
55 percent affordable units and is located within a Targeted Urban
Municipality. Up to $34,300 in credits per tax-credit-eligible unit are
available and the maximum annual allocation of eredits is $2,000,000. The
limits on total development costs do not apply to this set-aside. The
project’s market study as provided for at N.JLA.C. 5:86-33.12(c)1ii shall
clearly demonstrate that the tax credit units in the project provide a
minimum 20 percent market advantage compared to comparable market-
rate units. The project shall achieve a minimum of 635 percent of the
maximum score under the ranking criteria established at N.JLA.C. 5:80-
33.15. If the project is located outside of a Targeted Urban Municipality,
the project must achieve the maximum points stipulated at NLLA.C, 5:80-
33.15(a)1i, regarding extended affordability; *{(a)1Lli}* *the maximum
points stipulated at NJA.C. 5:80-33.15(a)11i*, regarding site
selection; *[(a}14ii]* *at least three points pursuant to N.J.A.C, 5:80-
33.15(a)14ii*, regarding proximity to public transportationfjobs; and
*laldiii]* *at Tfeast fwo points pursuant to NJA.C. 5:80-
33.15(a)14diii*, regarding high-performing schools. If the project is
located within a Targeted Urban Municipality, the project must achieve
the maximum points stipulated at N.JA.C. 5:80-33.15(z)1i, regarding
extended affordability, and (a)ili, reparding site selection. Should
multiple projects be deemed eligible at the same Tax Credit Committee
meeting, credits shalt be awarded in accordance with the ticbreaker at
N.JAC. 5:80-33.19(a)!. If, because of lack of demand, the mixed-income
set aside is not fully utilized, the unawarded credits therein shall be
released into the Family Cycle.
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2. Preservation set-aside: The third and fourth reservations of credits
from the Family Cycle shall be given to the two highest-ranking eligible
applications flom preservation set-aside projects. The maximum annual
allocation of credits to developments competing in this set-aside is
$1,400,000. The limits on tofal development costs apply to this set-aside.
If, because of lack of demand, the preservation set-aside is not fully
utilized, the unawarded credits thercin shalt be refeased into the Family
Cycle.

3. Emerging Developer set-aside: The fifth reservation of credits from
the Family Cycle shall be awarded to one project that is developed by an
Emerging Developer with at least a 70 percent interest in the project’s
general partner/managing member. The maximum annual allocation of
credits to developments competing in this set-aside is $2,000,000. The
limits on total development costs apply to this set-aside. The project shall
achieve a minimum of 65 percent of the maximum score pursuant to the
ranking criteria established at N.JA.C. 5:80-33.15, including the
maximum points stipulated at NJA.C. 5:80-33.15(a)li, regarding
extended affordability, and (a)lli, regarding site selection. The
application must include at least two letters of supportfreference from
investors, lenders, and/or housing finance agencies that describe previous
and/or current experiences with the developer. At least one of the letters
of support/reference must be from an investor or lender participating in
the project. At least three members of the development team must have
previous experience with NJHMFA, including the architect, the general
contractor, and another development team member that is not a project
consultant. The developer must enter into a management agreement with
a property management company that has at least five years of experience
monitoring LIHTC projects and a tax credit portfolio of no fewer than 300
units. The developer must provide, as part of the application, a certificate
of completion for a housing development training course, as well as a
description of the course. Any developer that is related to, or controlled
by, a non-emerging developer, or is otherwise detenmined by NJHMFA to
not meet the criteria established for an Emerging Developer, is not eligible
for this set-aside. Should multiple projects be deemed eligible at the same
Tax Credit Committee meeting, credits shall be awarded to the highest-
scoring application, then, if necessary, in accordance with ihe tiebreaker
system starting at N.J.A.C. 5:80-33.19(a)2, [f no set-aside applicant
achieves the minimum score, such that the Emerging Developer set-aside
is not wtilized, the credits therein shall be refeased into the Family Cycle.

(b) Projects that receive negative points pursuant to N.JA.C. 5:80-
33.15(a)15, 17, 18, or 19 shall not be eligible to compete in any set-aside.

(c) (No change.)

(d) For the duration of the time peried in which NJHMFA is accepling
project applications to award the $305,000,000 in Federal Coronavirus
State Fiscal Recovery Fund dollars appropriated to the Affordable
Housing Production Fund (AHPF) pursuant to P.L. 2022, c. 49, or until
December 31, 2025, whichever comes sooner, the following shall apply:

1. Approximately 60 percent of the credits (inciusive of all set-asides)
shall be made available to projects in Targeted Urban Municipalities
(TUMs), seeking to maintain a lower constraint of not less than 50
percent.

2.-3. (No change.)

(¢) Following the termination of the time period in which NJHMFA
accepts project applications to award the $305,000,000 in Federal
Coronavirus State Fiscal Recovery Fund dollars appropristed fo the
AHPF, or after December 31, 2025, whichever comes sooner, the
foltowing shall apply:

1. Approximately 40 percent of the credits (inclusive of all set-asides)
shall be made available to projects in TUMSs, seeking to maintain a lower
constraint of not less than 35 percent,

2.-3. (No change.)

5:80-33.5 Age-Friendly Senior Cycle

(a) Senior projects may apply to this cycle. Not less than 20 percent of
the total credits awarded in the Family, Age-Friendly Senior, and
Supportive Housing Cycles will be available in the Age-Friendly Senior
Cycle, and the maximum aenual allocation of credits to any one
development competing in this cycle is $1,600,000. Total development
costs shall not exceed *[3350,000]* *$385,000* per unit for buildings of
one to four residential stories, *[$380,0007* *$427,500% per uait for
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buildings with five or six residential stories, and *[3410,000]*
*3461,250* per unit for buildings with over six residential stories,
excluding capitalized permanent reserves, non-basis-eligible off-site
improvements, up to $10,000 per unit and $400,000 maximum, for an
integrated community cenfer or social service space, or up to $10,000 per
unit and $800,000 maximum, for a stand-alone community or social
service bailding . (subject to third-party cost certification), required
deferred developer fee, if any, and either up to $15,000 per unit for
adaptive reuse projects or up to $7,500 per unit for projects achieving the
Passive House standard. For adaptive reuse projects, NJHMFA will
perform a site inspection to assess the amenability of conversion to
multifamily housing. Additionally, the development, design, and
construction teams must demonsirate successful experience with the
established methodologies required to produce an adaptive reuse project.
1€ muttiple tranches of this cycle are awarded, all set-asides for this cycle
will be applicable to each tranche. Applying for a set-aside does not
preclude an application from also competing in the Age-Friendly Senior
Cycle. Minimum rehab projects are not eligible to apply in this cycie.
Unless market area demographics demonsirate otherwise, one-bedroom
units should compose at least 85 percent of the project. There is one set-
aside in the Ape-Friendly Senior Cycle, the preservation set-aside. The
first and second reservations of credits from the Age-Friendly Senior
Cycle shall be given to the highest-ranking eligible applications from
preservation set-aside projects, The maximum annual allocation of credits
to developments competing in this set-aside is $1,200,000. If, because of
lack of demand, the preservation set-aside is not fully wtilized, the
unawarded credits therein shall be released into the Age-Friendly Senior
Cycle.

(b) Projects that receive negative poinis pursuant to N.J.A.C. 5:80-
33.15(a)15, 17, 18, or 19 shall not be eligible to contpete in any set-aside.

(c) (No change.)

(d) For the duration of the time period in which NJHMFA is accepting
project applications to award the $305,000,000 in Federal Coronavirus
State Fiscal Recovery Fund dollars appropriated to the Affordable
Housing Production Fund {(AHPF) pursuant to P.L, 2022, ¢. 49, or until
December 31, 2025, whichever comes sconer, the following shall apply:

t. Approximately 60 percent of the credits (inclusive of all set-asides)
shall be made available to projects in TUMs, seeking to maintain a lower
constraint of not less than 50 percent.

2.-3. (No change.)

(e) Following the termination of the time period in which NJHMFA
accepts project applications to award the $305,000,000 in Federal
Coronavirus State Fiscal Recovery Fund dollars appropriated to the
AHPF, or after December 31, 2025, whichever comes sooner, the
following shall apply:

1. Approximately 40 percent of the credits {inclusive of all set-asides)
shall be made available to projects in TUMs, secking to maintain a lower
constraint of not less than 35 percent;

2.-3. (No change.)

5:80-33.6 Supportive Housing Cycle

(a) Supportive housing projects in which a mirimum of 25.00 percent
of the fotal project units are rented to individuats with special needs may
apply to the Supportive Housing Cycle. An executed agreement between
the proposed owner entity and the social services provider, and a social
services plan consistent with the requirements of this subsection for the
Supportive Housing Cycle shall be submitted in the application. There
will be not less than 12.5 percent of the total credits awarded in the Family,
Age-Friendly Senior, and Supportive Housing Cyeles available in the
Supportive Housing Cycle and the maximum anneat allocation of credits
to any onc development competing in this cycle is $1,600,000. Total
development costs shall not exceed *[$350,000]* *$385,000%* per unit for
buildings of one to four residential stories, *[$380,0001* *$427,500* per
unit for buildings with five or six residential stories, and *[$410,000]*
*8461,250* per unit for buildings with over six residential stories,
exchuding capitalized permanent reserves, non-basis-cligible off-site
improvements, up to $10,00¢ per unit and $400,000 maximum, for an
integrated community center or social service space, or up to $10,000 per
unit and $800,000 maximum, for a stand-alone community or social
service building (subject to third-party cost certification), required
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deferred developer fee, if any, and either up to 315,000 per unit for
adaptive reuse projects or up to $7,500 per unit for projects achieving the
Passive House standard. For adaptive reuse projects, NJHMFA wili
perform a site inspection to assess the amenability of conversion to
multifamily housing. Additionally, the development, design, and
construction teams must demonstrate successful experience with the
established methodologies required to produce an adaptive reuse project.

{b) (No change.)

{¢) Projects that receive negative points pursuant to N.LA.C. 5:80-
33.15(a)15, 17, 18, or 19 shall not be eligible to compete in any set-aside.

(d) For the duration of the time period in which NJHMFA is accepting
project applications to award the $305,000,000 in Federal Coronavirus
State Fiscal Recovery Fund dollars appropriated to the Affordable
Housing Production Fund (AHPF) pursuant to P.L. 2022, c. 49, or until
December 31, 2025, whichever comes sooner, the following shall apply:

1. Approximately 60 percent of the credits (inclusive of all set-asides)
shall be made available to projects in TUMs, seeking to mainfain a lower
consiraint of not less than 30 percent.

2.-3. (No change.)

(e) Following the termination of the time period in which NJHMFA
accepls project applications to award the $305,000,000 in Federal
Coronavirus State Fiscal Recovery Fund dollars appropriated to the
AHPF, or after December 31, 2025, whichever comes sooner, the
following shall apply:

1, Approximately 40 percent of the crediis (inclusive of all set-asides)
shall be made available to projects in TUMSs, seeking to maintain a lower
constraint of not less than 35 percent.

2.-3. (Mo change.)

5:80-33.8 Awards from the Reserve

(a) Projects that need credits because of technical erors or severe
hardship can submit a reapplication for credits from the Reserve. The
Rescrve may also be used to fund cost overruns for unforeseen
circumstances beyond the developer's control where NJHMFA
determines that a project’s financial feasibility is jeopardized. Any credits
not dedicated to the Family, Age-Friendly Senior, and Supportive
Housing Cycles shall be deposited info the Reserve. Awards of credits
from the Reserve are subject to availability and NJHMFA’s evaluation of
the request.

1. Hardship requests for additional credits from the Reserve are limited
to $150,000 per project. Total development costs shall not exceed
*{$350,0001* #8385,000* per unit for buildings of one to four residential
stories, *{$380,000]* *$427,500* per unil for buildings with five or six
residential stories, and *[$410,000]* *$461,250* per unit for buildings
with over six residential stories, excluding capitalized pennanent reserves,
non-basis-etigible off-site improvements, up to $10,000 per unit and
$400,000 maximum®,* for an integrated community center or social
service space, or up to $10,000 per unit and $800,000 maximum®*,* fora
stand-alone community or soctal service building (subject to third-party
cost certification), required deferred developer fee, if any, and either up to
$15,000 per unit for adaplive reuse projects or up to $7,500 per unit for
projects achieving the Passive House standard, Hardship requests must be
documented to the satisfaction of NJHMFA and must demonstrate the
existence of an unforeseen emergency where the completion of the project
is jeopardized without an award of additional low-income housing tax
credits. No more than one hardsiip award shall be approved with respect
to a given project. Hardship applications to the Reserve are accepted on
an ongoing basis until September 30. To apply to the Reserve for a
hardship reservation of additional credit, applicants must follow the
procedures at N.J.A.C. 5:80-33.13¢a)1.

2. (No change in text.)

5:80-339 Volume cap credits

(a) Projects financed by tax-exempt bonds that request tax credits
pursnant to Section 42(h)(4) of the Code are required by Section
42(m)(1)(D) of the Code to satisfy the requirements for allocatien of a
housing credit dollar amount under the qualified allocation plan. Projects
requesting tax oredits entirely from volume cap do not have to compete
and there are no cycle deadlines. However, complete applications shall be
submitted at feast one month before the tax-exempt bonds are sold. The
following information shalf be inciuded in order for the application to be
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deemed complete: ail applicable sections of the application corresponding
to eligibility requirements at N.JL.A.C. 5:80-33.12; those sections of the
application corresponding to the point calegories for conversion to tenant
ownership (if applicable), tax abatement (if applicable), and the negative
point categories; a period of restriction meeling the criteria corresponding
with the maximum points stipulated at N.JLA.C. 5:80-33.15(a)1i; and a
sponsor certification and breakdown of costs and basis, For family
projects, except for preservation and historic rehabilitation projects, which
shall retain, at a minimum, their existing percentages of two-bedroom and
three-bedroom units, the combined number of efficiency and one-
bedroom tax credit units shall be no greater than 20.00 percent of the tax
credit units; at least 30.00 percent of the tax credit units shall be two-
bedroom units; and at least 20,00 percent of the tax credit units shall be
three-bedroom wnits. A copy of the appraisal/market study required by the
applicant’s lender and/or syndicator may be submitted in lien of the
markel study required at N.J.A.C. 5:80-33.12(c)1ii.

1.-3. (No change.)

4. Projects that would have received negative poinis pursuant to
N.JLA.C. 5:80-33.15(a)15, 17, 18, or 19 shall not be issued tax credits until
such items are corrected.

5. (No change.)

(b)-{c) (No change.)

5:80-33.10 Application fee schedule

(a) The following fees shall be submitted at the time the application or
reapplication is submitted:

1. An spplication fee of $5,000 shalf be paid by applicants for projects
applying to the Family, Age-Friendly Senior, or Supportive Housing
Cycle, and by applicants for projects applying for volume cap tax credits.

2, (No change.)

(b) {No change.)
5:80-33.12 Application to a cycle/eligibility requirements

(a)-(b) (No change.)

(c) Applications shatl meet all of the eligibility requirements listed in
this section by the application deadline in order to be admitted into a cycle.
NJHMFA reserves the right to contact the applicant if the need arises.

1. Applications shall include the information set forth at {c)1i, either
(c}tii or (c)1iii, and (c)liv below in order to demonstrate the need and
demand for the proposed project in a market area. IFNJHMFA determines
an insufficient market need or demand exists, the project shall be deemed
inetigible.

i. (No change.)

ii. A market study, certified to both the applicant and NJHMFA in the
analyst’s certification, shall be submitted for all projects. Two copies of
the report shall be submitted. The market study shall be no more than six
months old. Projects applying for additional credits from the Reserve that
have already received a previous allocation of tax credits shall not be
required to submit a new market study. The analyst shall state in the
certification that all market study requirements have been fully addressed,
If any relevant information cannot be obtained, the analyst shall explain
why the information cannot be obtained. The study shall also identify any
assumptions, estimates, projections, and models used in the analysis, The
assumptions used in the market study (for example, project rents, unit mix,
amenilties, efc.) must precisely reflect the information provided in the tax
credit application. The data and analysis shall cleatly indicate enough
demand in the market to support the proposed development. Any
additionat information appropriale to the market ares and the project shall
be submitted to demonstrate the demand for the proposed housing project.
The report shall include, at a minimum:

{1} (No change.)

(2} A description of the proposed site, including pictures of the site and
exisling structures, pictures of the immediate neighborhood,
visibility/access/exposure, proximity to retail and employment, detailed
neighborhood and market area maps showing all significant nearby land
uses, block and lot numbers of each parcel, site acreage, available public
services and public transportation, and existing infrastructure. A
description of the proposed improvements including unit mix, a
commentary on the preliminary drawings including unit size and design,
proposed project and unit amenities, number of parking spaces, and any
applicable tenant charges, tenant-paid utilities, and project-paid utilities
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shall be provided. Detailed monthly utility allowance figures shall be
presented separately for each utility type (for example, electric, gas, ete.)
and for each unit type within the project;

{3)-(10) (No change.)

{11) The provisions at N.J.A.C. 5:80-33.11{d) and {e} shall not apply
to market studies submitted pursuant to this subsection. Instead, during
the market study review process, a reviewer contracted by NJHMFA shall
notify the independent, third-party professional who completed the
market study by telephone and, simuitaneously, by email about significant
missing or unclear components of the market stady. A copy of such
correspondence shall also be simultaneousty sent to NJHMFA and the tax
credit applicant. Failure of the independent, third-party professional who
completed the market study to provide a sufficient response within five
business days about significant missing or unclear components of a
market study shall result in an application being declared ineligible.

iil. For projects of 25 units or fewer and projects receiving Project
Based Section 8 rental assistance for 100 percent of the units, the form of
market analysis described below may be submitted in lieu of the market
study requirements listed at (¢}1ii(1) through (7) above:

(1)-(2) (No change.)

iv. (No change.)

2.-7. (No change.)

8. Successful participation in the New Jersey Clean Encrgy Program’s
{NJCEP) NJ ENERGY STAR Certified Homes Program Version 3.1, NJ
Zero Energy Ready Homes, NJ Pay for Performance—New Construction,
ENERGY STAR Multifamily New Construction Version 1.1, or
alternative per the Guide to QAP Green Requirements (Green Guide), and
in the NJHMFA Energy Benchmarking Initiative shall be required for all
applications. Both the Green Guide and the NJHMFA Energy
Benchmarking Initiative are available at hitps:{/nj.gov/dca/hmfa/
developers/lihte/greenpoints/.

i, {No change.)

ii. In order to satisfy the Energy Benchmarking Initiative requircments
at {c)8 above, the application shall include a copy of ihe completed and
signed letier of intent from the developer to NJHMFA. Prior to issuance
of the IRS Form 8609, the developer/owner shalt submit the forms at
(©)8ii(1), (2), and (3) below, which can be found at hitps://nj.gov/dca/
hmfa/developers/lihic/greenpoints/:

{1)-(2) (No change.}

(3) For new construction projects, whole building aggrepate utility data
shail be reported for the first three years of ocoupancy. For rehabilitation
projects, the applicant shall provide whole building aggregate utility data
for one year prior to commencement of renovation work and for two years
post-construction for all common areas and units. *If whole building
aggregate utility data is not available, the applicant must: provide
completed NJHMFA New Jersey Green Homes Office Tenant Utility
Release Forms and/or evidence that requests for such forms were
made from at least 40 percent of tenants occupying the project at the
time of the IRS Form 8609 issuance for new construction or at least
25 percent of each unit type for rehabifitation projects; include the
tenant utility release form as a part of the lease agreement; for new
construction projects, ensure that at least 40 percent of the tenants
have active utility release forms (or provide documentation of the
efforts to obtain such forms) and report common area utility data for
the frst three years of oceupancy; and fer rehabilitation projects,
provide utility data for one year prior feo commencement of
renovation work and for two years post-construction for all common
areas and at least 25 percent of each unit type.* Common area and
whole building aggregate utility data shafl be uploaded into the ENERGY

STAR Portfolio Manager at www.energystar gov/benchmark pursuant to
the procedures outlined in the NJHMFA Energy Benchmarking Technical

Manual, available at RQitps:/ni.govidca/imfa/developersiihic/green
peints/. In order to satisfy the resilience requirements of the Green Guide,
the application shall include a Site and Risk Assessment Review Report.
Prior to issnance of the IRS Form 8609, the developer/owner shall submit
an Emergency Management Plan addressing all site-specific risk hazards
per the requirements in the Green Guide.

iii. For new construction projects, residential buildings must be at least
250 feet away from any large warehouse facilities, measured from the
fagade of the residential building to the nearest *[property line of]*
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*“area of warehouse operations” at* the large warehouse facility. For
all projects, if any residential buildings will be within 1,000 feet of a large
warehouse facility, nicasured from the fagade of the residential building
to the nearest *fproperty line ofj* **area of warchouse operations” at*
the large warchouse facility, the application must include *a site plan
delineating measured distances and® a list and descriptions of all
meastres to be taken to ensure compliance with the Green Guide's
Environmental Stressor Performance Standards, available at https://nj.
gov/dea/hmfa/developersflihtc/preenpoints/,  *“Area of warchouse
operations” encompasses any uses specifically associated with the
warehouse use, ineluding, but not limited to, the warehouse building
itself, triuck parking areas, truck loading areas, driveways used for
truck traffic, and other operational uses associated with creating
noise, polution, vibration, odor, or other negative exteraalitics
resulting from warehouse activity {for example, waste removal,
construction zones, heavy machinery, etc.). The area of warehouse
operations does not include stormwater management installations,
empioyee parking areas, and other uses that are not specifically
associated with creating noise, pollution, vibration, odor, or other
negative externalities resulting from warehouse activity,*

9.-14. (No change.)

I3, All owners and developers shall affirmatively market their projects,
For projects of 25 wnits or more, applicants shall submit an Affirmative
Fair Housing Marketing Plan, which, in short, documents how the project
will be marketed to those people who are least likely to apply. For
instance, if the proposed development is located in an area predominantly
populated by white persons, outreach should be directed to non-white
persons. Conversely, if the population is predominantty Black persons,
outreach should be directed to non-Black persons. Pursuant to N.ES.A.
52:27D-321.3 et seq., affirmative fair housing marketing plans shall
include registering projects on the New Jersey Housing Resource Cenfer
{HRC) and posting vacancies, waitlist opportunities, and lottery drawings
when accepting applications for such openings. The listings on the HRC
shall comply with N.J.S.A. 52:27D-321.6.a for initial marketings and with
N.IS.A. 5222713-321.6b and 6.c for alt subsequent applications.
Additionally, as part of the affirmative markeling requirement, the
owner/developer shall nctify the local CoC of any unils reserved pursuant
to NJA.C 5:80-33.15(a)21 for individuals and families who are
homeless. At the time the units are placed in service, the owner/developer
and rental agent shall certify that the project was affimnatively marketed.

16.-18. (No change.)

19. All projects must adhere fo the following minimum design
standards;

i. High-speed internet must be provided in all common areas at no
charge fo tenants and high-speed internet hookup capability must be
instatled in all units;

ii. All units must have air conditioning. Individual window units may
not be used to satisfy this requirement for new construction. For
preservation projects, individual window units may be installed only if
they are ENERGY STAR-labeled. Packaged terminal heat pumps must be
inverter-driven and designed to meet an ambient winter design
temperature of 10 degrees Fahrenheit without electric resistance backup;
and

iii. All bedrooms must have at least one window with access io naturat
light. Bedroom window sizes must meet all code requirements. Adaptive
reuse projects may be exempted from this requirement only with prior
approval from NJHMFA.

20.-21, (No change.)

5:80-33.14 Scoring and ranking

{a) Due to the limited amount of credits and the high volume of
applications to NJHMFA, only a fraction of the projects that apply
typically receive credits. In addition to meeting the eligibility criteria
described at N.LA.C. 5:80-33.12, applications that fail to saiisfy a
minimum of 65 percent of the maximum score pursuant to the ranking
criteria established at N.JLA.C. 5:80-33.15, 33.16, and 33.17 shall be
declared ineligible to obtain a reservation of tax credits. NJHMFA will
rank projects according o the score sheet submitted in the project’s
application. Should an applicant fail to include a completed self-score
sheet, the application shall be ranked utilizing a preliminary score as
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determined by NJHMFA. NIHMFA shall perform & cursory review of the
apptication and, if the requisite documentation has been submitted, shatl
assume the maximum score for each of the criteria at N.JLA.C. 5:80-33.13,
33.15, 33.16, 33.17, and this section. Based on this ranking, NJHMFA
will then examine the applications of only those projects that rank
sufficientiy high to receive credits. Once it is determined that an
application meets all eligibility requirements, it is admitted into the cycle
and underwritten.
{b)-(d) (No change.)

5:80-33.15 Point system for the Family Cycle

(a) The point system for the Family Cycle is as follows:

1.-5.'(No change.)

6. Applications may receive up to a maximum of *[six}* *five* points
for the following:

i. An applicant may select one of the three options below for a
maximum of five peints based on the percentage interest in the general
partner/managing member that is held by a ceriified M/WBE. The
certified M/WBE must eam a percentage of the paid and deferred
developer fee at least equal to their percentage of the ownership, must not
have a disproportionately larger share of deferred developer fees than their
ownership interest, must not be related fo or controlled by any other entity
with an interest in the general partner/managing member, and must remain
part of the ownership entity at least through the I5-year compliance
period, with significant roles and responsibilities during development and
compliance. The applicanl must submit a fully executed agreement
between each of the entities, which agreement specifies each of those
terms, as well as language granting NJHMFA the right to approve any
changes to the ownership entity of the project:

(1) Certified M/WBE has a 100 percent interest in the general
partner/managing member — five points;

(2) Certified M/WBE has a 50 percent or greater, but less than 100
percent interest in the general partner/managing member — three points;
or

{3) Certified M/WBE has a 20 percenf or greater, but less than 50
percent interest in the general pariner/managing member — one point.

ii, An applicant may select one of the two options below for a
maximum of five poinis based on the percentage of construction costs
pledged to be expended on contractors, subcontractors, and material
suppliers that are certified M/WBEs and are rot related to or controlled
by any entity with an interest in the general pariner/managing member:

{1} At least 20 percent of construction costs — five poinis; or

{2) Al least 15 percent, but less than 20 percent, of construction costs
— three points.

7. (No change.}

8. NJHMFA awards up to six points for the provision of unit amenities.
Two points will be awarded per amenity offered. The costs of the
amenities must be shown in the capital and/or operating budgets, as
appropriate. Amenities must be appropriate to the proposed tenant
population. The list provided below is not ati-inclusive. Substitution of
anenities is only permitted with prior approval from NJHMFA. It is
incumbent upon the applicant to demonstrate how each substitute amenity
provides & comparable benefit to the tenants as those amenities listed
below,

i. (No change.)

ii. Alt-clectric cooking appliances;

iii.-v. (No change.)

vi. Air filtration of Minimum Efficiency Reporting Value (MERV) 13
or higher on all ventilaiion systems*, including through-the-wall units
(or, il a system cannot accommodate 2 MERY 13 filter, the highest
possible MERY rating achievable by the system)*;

vii.-xi. (Mo change.)

xii. Patios; and

xiti, (No change in text.)

‘ﬁ,Q'. NIHMFA awards up to four points for the provision of project

.. dmenities. Two poinis will be awarded per amenity provided. The costs

“ ofthe amenities must be shown in the capital and/or operating budgets, as
appropriate. Amenities must be appropriate to the proposed tenant
population. Applicants may select any combination of the following
amenities in order to receive the maximum four points, The list provided
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below is not all-inclusive. Substitution of amenities is only permitted with
prior approval from NJHMFA, It is incumbent upon the applicant to
demonstrate how each substitute amenity provides a comparable benefit
1o the tenants as those amenities listed below.

i-v. (Mo change.)

vi, Free parking (at least one parking space per tax-credit unit) and free
covered, secured bicycle storage (at least 0.5 bicyele spaces per tax-credit
unit for family projects; at least 0.2 bicycle spaces per tax-credit unit for
senior projects) for LIHTC tenants, If bicycle storage is provided through
storage lockers assigned to individual vnits, each storage locker shall be
not less than 144 cubic feet;

vii. Healthy food delivery program (at ieast bvice per month};

viii. Smoke-free community;

ix. Gym/fitness cenfer; and

x. For TUM projects onty, at least one item of extreme heat mitigation
infrastructure, such as a green roof, cool pavement, or tree canopy
comprising at least 25 percent of project green space.

10.-12. (No change.)

13. Applications may receive up to a maximum of four points for the
following:

i. Applicants may select one of the following green building options
and receive four points:

(1) Enterprise Green Communities, Mandatory + 40 optional points or
higher with fiture-ready selections;

(2) Leadership in Energy and Environmental Design (LEED), Silver or
higher with future-ready selections;

(3) National Green Building Standard (NGBS), Silver or higher with
future-ready selections;

(4)-(6) (No change.)

ii, (No change.)

14. Applicants may select any of the following options. A maximum
of 12 points shail be available in this category:

i. (No change.}

ii. A project may select one of the options set forth at (a}14ii(1), (2),
(3), or (4) below based on the availability of public transportation. If a
project eams at least one point for public transportation, it will qualify for
up to two additional points if the municipality in which it is fully located
has a jobs-to-housing ratio of 1.5 or greater, or will quatify for one
additional point if the municipality in which it is fully located has a jobs-
to-housing ratio between 0.95 and 1.5. NJHMFA shall rely on the most
recent data available from the New Jersey Department of Labor and
Workforce Development and the American Community Survey 5-Year
Estimates, Table B25001, as of the application deadline, as well as the
data for the preceding calendar year, Up to five points for public
transportation and/or jobs availability can be received for each
application.

{1)-{4) {No change.}

iii. A project shall receive points as set forth at (a}14iii( 1), (2), or (3}
below based on the school district in which it is fully located, according
to the percentage of students that are either meeting expectations (Level
4) or exceeding expectations (Level 5) on the Grade 4 New Jersey Student
Leaming Assessments (NJSLA) in both Math and English Language Arts
(ELA). NJHMFA shall rely on the most recent data available from the
New Jersey Department of Education (DOE) as of the application
deadline, as well as the data for the preceding calendar year. For example,
the data released for 2021 and 2022 by the DOE will be accepted for
applications submitted in 2023. If the NJSLA is no longer in use,
NIJHMFA will substitute whatever assessment is designated as a
replacement by the DOE. If a project earns at least one point for NJSLA
performance, it will qualify for one additional point if the school district
in which it is fully located participates in New Jersey’s Interdistrict Public
School Choice Program starting no later than Grade 6. Up to three points
for school district characteristics can be received for each application,

(13-(3) (No change.}

iv.-v. (No change,)

15.-19. {No change.)

20. Applicants may select one of the following:

i. Applications with a general partner, voting member, developer, or
related party {with at least a 350-percent interest in the general
parteer/managing member) that has successfully developed and operated

(CITE 58 N.J.R. 1005)
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at least two other LIHTC projects (with at feast a 50-percent interest in the
general partner/managing member of each project) shall receive three
points;

ii. Applications with a general partner, voting member, developer, or
related party (with at Ieast a SO-percent imterest in the general
partner/managing member} that has successfully developed and operated
at feast three other LIHTC projects (with at least a 20-percent interest in
the general partner/managing member of each project) and has entered
into a management agreement with a property management company that
has at {east five years of experience menitoring LIHTC projects and a tax
credit portfolio of no fewer than 300 units shall receive three points; or

iii. Applications with a general partuer, voting member, developer, or
related party (with at least a 50-percent interest in the general
partner/managing member) that has successfully developed and operated
at least one other LIHTC project {with at least a 50-percent interest in the
general pariner/managing member) and has entered into a management
agreement with a property management company that has at least five
years of experience monitoring LIHTC projects and a tax credit portfolio
of no fewer than 300 units shall receive three points.

21.-25. (No change.)

5:80-33.16 Point system for the Age-Friendly Senior Cycle

{a) (No change.)

(b) The Age-Friendly Senior Cycle also includes the following point
categorics:

1. (No change.)

2. Applicants may select any of the following options for a maximum
of nine points. Within six months of completion of rent-up for the project,
the developerfowner shafl notify the NIHMFA Division of
Multifamily/Supportive Housing and Lending that the services indicated
in the application are in place or are being put in place:

i.-1i. (No change.)

iil. Two points shall be awarded to projects that regularly offer a
licensed and insured on-site healthcare provider with a private room,
NJHMFA policy considers “regulacly” to mean that the on-site health
professional’s services are available at least twice per month, for at least
20 hours total {that is, four five-hour-long sessions held every week or two
10-hour-long sessions held every two weeks), according to a set schedule
circulated to residents in advance.

iv.-vi, (No change.)

5:80-33.17 Point system for the Suppostive Housing Cycle

(a) (No change.)

(b) The Supportive Housing Cycle also includes the following point
categorics:

1.-3. {No change.)

4, Applications that evidence rental assistance funding commitments
from the HUD McKinney-Vento Programs, the Section 811 Project
Rental Assistance program authorized by the Cranston-Genzalez National
Affordable Housing Act, 42 U.S.C. § 8013, as amended by the Frank
Melvilie Supportive Housing Investment Act of 2010, Pub. L. No. 111-
374, 124 Stat. 4089, or other government source(s) of project-based or
sponsot-based rental assistance for all the special needs units shail be
awarded two points.

5.-7. (No change.)

5:80-33.19 Tiebreaker system .

(a) The following tiebreaker system shall be used to break ties between
projects with the same score:

1. (No change.)

2. If there is still a tie after the first ticbreaker set forth at (a)l above, a
tax credit reservation shall be awarded based on the following;

i. (No change.)

i. In all other cycles, a tax credit reservation shall be awarded to the
project with the least amount of tax crediis per tax-credit bedroom,
Superintendent units shall not be included for purposes of calculating this
ticbreaker.

3. {No change.)

5:80-33.24 Reservations, aliocations, and binding commitments
(a)-(b} (No change.)

(CITE 58 N.J.R. 1606)

ADOPTIONS

(c) Shoutd current credit year authority remain and nine percent tax
credit awards take place after June 30, NJIIMFA shall issue the tax credits
from the subsequent tax credit authority year by way of an immediate
carryover allocation and executed “Exchange of Credits” document in
order to help ensure project completion in a timely manner, maximize the
potential for receipt by the State of additional tax credit authority unused
by other states, and minimize the risk of the State’s loss of tax credit
authority to other states. The penaliy for an exchange of credits set forth
at NLJ.A.C. 5:80-33.37(d) will not be imposed for such an exchange.

5:80-33.26 Obtaining IRS Form 8609: deadlines and extension fees

(a) (No change.}

{b) The entire IRS Form 8609 request package, including the
alocation/issuance fee described at N.J.A.C. 5:80-33.25 and the audit
report, in a form acceptable to NJHMFA, must be submitted to NJHMFA
no later than 90 days prior to the owner's tax-filing deadline, A fee of
$1,000 shall be payable to NJHMFA for any project requiring an
expedited IRS Form 8609 package review.

(¢}-(d) (No change.)

5:80-33.31 Applicant’s affirmative cbligation to disclose changes

(a) Applicants are under a continuing affirmative obligation to advise
NIHMFA no less frequently than annually if any changes fo any aspect of
the proposed development occur and provide relevant information as it
becomes available, including pending/anticipated litigation which may
affect the proposed development. NJHMFA shall requite the owner to
certify and may reguire further documentation to verify that all
representations made in the application concerning the proposed
development, inchuding representations relied upon to determine the
applicant’s eligibility, scoring, and ranking, are, and continue to be, te
at the time of cammyover allocation and issvance of the IRS Form 8609,
Substantive changes, including, but not limited to, a reduction in the
project unit couat or a change in point category elections, are not
permitted once a nine-percent tax credit reservation has been issued and
may cause the project’s allocation to be reconsidered by NJHMFA.
NIHMFA reserves the right to ask for any documentation necessary
throughout the application, reservation, carryover, and placed in service
processes.

(b)-(d) (No change.)
5:80-33.32 Compliance monitoring

(a)-(H) (No change.)

(g} As required pursuant to the Housing and Economic Recovery Act
of2008, Pub. L. No. 110-289, owners are required to submit, on an agnual
basis, data pertaining to the residents of LIHTC-fuaded units. Such data
must contain, but is not Kmited to, income, rental assistance, disability
status, monthly ren{al payment, race, ethnicity, family composition, and
age.

5:80-33.35 Notification of noncompliance

(a) Upon determination by NJHMFA of noncompliance with Section
42 of the Code, this subchapter, or any other relevant rules, regulations,
or procedures, NJHMFA shall give notice to the owner of the
noncomphiance. The owner shall then be given sufficient time to correct
the nencompliance.

(b) (No change.)

5:80-33.36 Confidentiality of tax credit applications and information

(a)-(b) (No change.)

(c) To the extent they constitute “trade secrets” or “propriefary
commerciat or financial information” within the meaning of the New
Jersey Open Public Records Act, N.L.S.A. 47:1A-1 et seq., the following
documents are confidential, non-public records:

L. Financing information and syndication documents submitted in
compliance with NJA.C. 5:80-33.12(c)5. However, an applicant’s
cerfification of the extent of Federal, State, and local subsidies shall be a
public record;

2.-6. (No change.)

(d)-(¢) (No change.}
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