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CHAPTER 80

NEW JERSEY HOUSING AND MORTGAGE
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Authority
‘NISA 55:14K-5.8

Source anﬁ Effcctilw_: Date

Effective: September 14, 2017, -
See: 49N.LR. 3423(c).

Chapter Expiration Date

Chapter 80, New Jersey Housing and Mortgage Finance Agency, ex-
pires on September 14, 2024,

Chapter Historical Note

Chapter 80, Housing Finance Agency, was 'ac[opted as R.1977 d.71,
effective March 4, 1977, See: 9N.LR. 62(c), 9 N.IR 164(c).

" Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
adopted as R.1985 d.241, effective May 20, 1985, See: 17 NJR
305(a), 17 N.LR. 1258(b).

Pursuant 1o Exéoutive Order No, 66(1978), Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was readopted as R.1990 d.248,
effective April 20, 1999, See; 22 N.JR. 277(b), 22 N.LR. 1536(a).

Pursuant to Executive Order No. 66(1978), Chapter 80, New Jarsey
Housing and Mortgage Finance Agency, was readopted as R.1995 d.247,
effective April 17, 1995, See: 27N.IR, 265(a), 27 N.LR. 1977(a).

Subchapter 33, Low Income Housing Tax Credlt Qualified Allocation
Plan, was adopted as R.1993 d.281, effective June 3, 1993, See: 27
N.JR. 986¢a), 27 N.JR 2190(a).

Subchapter 33, Low Income Housing Tax Credit Qualified Allocation
Plan, was repeaied and Subchapter 33, Low Income Housing Tax Credit
Qualified Allocation Plan, was adopted as new rules by R.1996 42535,
effective June 3, 1996. See: 28 N.JR. 1443(b) 28 N.IR. 2843(z).

Pursuant to Executive Order No. 66(1978) Chapter 80, New Jetsey
Housing and Mortgage Finance Agency, was readopted as R2000d. 132,
effestive February 28, 2000, See: 32 N.1R. 191(z), 32 N.J R. 1065(a),

Subchapter 26, Housing Affordability Cozm*ols was repeated and a
new Subchapter 26 Housing Affordability Contmls was adopted as new
rules by R.2001 6360 effective Qctober 1, 20017 See: 33 NUIR.
230(g), 33 N.LR. 3432(b).

Chapter 80, New Jersey Housing and Mortgage Finance Ageﬂcy, was
readopted as R.2003 d.219, effective .hme 10, 2005. See: 37 NIR.
970(a), 37 N.LR. 2476(a).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
readopted as R.2010 d.292, effective November 16, 2010. See: 42
N.JR. 1282¢2), 42N.JR. 3055(a)

Subchapter 23, Housing Incentive Note Purchass Program, was re-
pealed by R.2012 d.105, effective May 21, 2012, See: 44 N.J.R 139(z),
44 N.LK 1611(h).

In accordance with N. J S.A. 52:14B-5.1b, Chapter 80, New Jersey
Housing and Mortgage Finance Agency, was scheduled to expire on
November 16, 2017, Ses: 43 N.JR. 1203(a).

Chapter 80, New Jersey Housing and Mortgage Finance Agency, was
readepted with technical changes, effective September 14, 2017, See;
Source and Effective Date. See, also section annotations.

Subchapter 6, Sale of Projects Owned by Nonprofif Corporations to
Limited Pannersiups was yenamed Use of Funds from Sale of Projects
Owned by Nonprofit Corpotations to Limited Partnerships; Subchapter

22, Affirmative Fair Housing Marketing, was renamed Affirmative Fair
Housing Marketing Plan Requirements; and Subchapter 10, Loans to
Lenders for Single Family Mortgage Loans, and Subchapter 24, Lease-~
Purchase Program, were repealed by R.2018 d.132, effective July 2,
2018. See: 49 N.JR. 1595(a), S0 N.IR. 1479(a).
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APPENDIX A
APPENDIX B

SUBCHAPTER 1. GENERAL PROVISIONS

5:80-1.F  Authority

These regulations are issued pursuant to the authority of
the New Jersey Housing and Mortgage Finance Agency Law
of 1983, N.J.S.A 55:14K-1 et seq,, and speczﬁcally sect:on
5g thereof, N.J. S A 55:14K-5g.

Amended by R. 2005 d.219, effective July 5, 2005.
See: 37 N.JR. 970(a), 37 N.IR. 2476(a)
Rewrote the sectlon )

5:80-1.2 Purpose and objective

{a) These regulﬁﬁons are established to effectuate and shall
be applied to accomplish the general purposes of the New
Jersey Housing and Mortgage Finance Agency inciuding:

1. Assuring the avai-laf)i'lit‘y- of rental and owner-
oceupied housing in the State of New Jersey (State);

2. Stimulating the construction, rehabilitation and im-
provement of adequate and affordable housing in the State
50 as to increase the number of housing opportunities for
New Jersey residents, partlcularly those of low-and moder-
ate income;,

3. Enhancing the production capacity of the privaté

sector in meeting the housmg needs of residents of the

State;

Supp. 9-3-19:

<y, dignity, ¢

4 Assmnng in the revitalization of the State’s urban ar-
eas; and -

5. Responding to changing housing demographic and
economic circumstances by the development of mnovatlve
and flexible financing vehicles. :

Amended by R.2005 d.219, effective July 5, 2005."

See: 37N.JR. 970(a), 37 N.JR. 2476(a), - :
In (a), inserted “In the State of New Jersey (State)” at the end of 1,

substituted “the State” for “New Jersey” in 3, and substituted “by” for

“for” féIIowing “and economic circimstances” in 5, :

5:80-1.3 General deﬁmtmns

The following words and terms, when used in thxs chapter
shall have the following meanings, unless the context clearly -

indicates otherwise.

“Act” means the New Jersey Housing and Mortgage Fi-
nance Agency Law of 1983, PL.1983, ¢.530 (NJS.A
55:14K-1 et seq.).

“Agency” means the New Jersey Housing and Mortgage
Finance Agency, created by section 4 of the Act, N.J.S.A.
55:14K-4.

“Assisted living” means a coordinated array of supportive

‘personal and health services, available 24 hours per -day,"so o

residents who have been assessed to need these services, in-
cluding residents who require formal long-term care. Assisted

living promotes resident self direction and participation in .

decisions that emphasize independence, individuality, priva-
and homelike surroundmgs

“Assisted hvmg residence” or “ALR” means a housing
project, which is a facility licensed by the New Jersey De-

~partment of Health to provide apartment-style housing and -

congregate dining and to assure that assisted living services

+ are available when -needed, for four or more adult persons

unrelated to the proprietor. Apariment units in ALRs offer, at

" a minimum, one unfurnished room, a private bathroom, a
kitchenette, and a lockable door on the unit entrance.

“Collateral” mesns, , with respect to any loan, those securi-

ties, mortgages or other instruments defined as eligible pursu- .

ant to the terms of the Assignment of Collateral and Trust
Agreement relating to such loan.
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5:86-1.3

“Collateral Tequirement” means, as of any date of calcula-
tion and with respect to any loar, the amount at which coliat-
eral securing such loan is required to be maintained pursuant
10 the terms of the Assignment of Collateral and Trust
Agreement relating to such loan. ‘

“Executive Director” means the chief executive officer of
the Agency, appointed and employed pursuant to section 5j of
the Act, N.J.S. A, 55:14K-5}.

“Home Improvement Loan Program Commitment” means
the aggregate unpaid principal amount of home improvement
loans which a mortgage seller offers to deliver and sell to the
Agency and the Agency agrees to purchase, such sale and
purchase to be made under a Note Purchase Agreement.

“Housing project” or “project” means any work or under-
taking, other than a continuing care retirement community,
whether new construction, improvement, rehabilitation or
acquisition of existing buildings or units, which is designed
for the primary purpose of providing multi-family rental
housing or the acquisition of sites for future multi-family
rental housing, including an assisted living residence.

“Housing sponsor”™ or “sponsor” means any person, part-
nership, corporation, or association to which the Agency has
made or proposes to make a loan, either directly or through an
instititional lender, for a housing project.

“HUD” means the United States Department of Housing
and Urban Development.

“Mortgage Purchase Agreement” means an agreement en-
tered into between a mortgage seller and the Agency under
which the mortgage seller agrees to deliver and sell 1o the
Agency and the Agency agrees to purchase mortgage loans.

“Mortgage Servicing Agreement” means an agreement en-
tered into between a mortgage seller or other person accepta-
ble to the Agency and the Agency under which the mortgage
selier or other person agrees to service mortgage oans pur-
chased by the Agency from such mortgage seller under a
Mortgape Purchase Agreement.

“Note Purchase Agreement” means an agreement entered
into between a mortgage seller and the Agency under which
the mortgage seller agrees to deliver and sell to the Agency
and the Agency agrees to purchase single family home im-
provement loans.

“Notice of Acceptance” means the Notice of Acceptance
by the Agency to the mortgage seller of an application.

“Primarily residential in character” as set forth in N.J.S.A.
55:14K-3(e) means:

1. With regard to an individual unit, structure, or prop-
erty, that at least 60 percent of the net sheltered area, not
including areas for circulation, utilities and common space,
is or will be upon completion of scheduled improvements
used exclusively as a residence for one or more persons; or

80-5

2. 'With regard to a project or area, that at least 60 per-
cent of the properties in the area or 60 percent of the floor
area in the project, not including areas for circulation, utili-
ties, and open space, consists of units, properties, or struc-
tures devoted primarily to residential use.

“Single family mortgage loan” means any mortgage loan
for a structure which contains no more than four dwelling
units, at least one of which is owner-occupied and may in-
clude an owner-occupied single dwelling unit within a con-
dominium or cooperative apartment. Those areas which are
non-residential in use shall not exceed those specified by the
Federal Housing Administration Property Standards for one
or two living units as in effect from time to time.

“Single family home improvement loan” means an eligible
Toan for the rehabilitation or improvement of a wmit or struc-
ture which contains no more than four dwelling units where at
least 90 percent of the structure or single dwelling unit s de-
voted to residential use and at least one such dwelling unit is
owner-occupied.

“Special needs project” means a project serving special
needs populations under the developmental disability housing
programs, transitional housing revolving loan programs, shel-
ter phus care programs, HIV/AIDS programs, and similar spe-
cial needs housing programs, the primary purpose of which is
to provide certain types of homes and/or community-based
supportive services to individuals and families who are in
need of such homes and/or services. Supportive services
range across a wide continuum of care and will vary from
person to person depending on their particular physical, psy-
chosocial, and/or mental limitations, and may vary for one
person over time. Examples of targeted populations that fall
within a special needs project are:

1. Persons with AIDS/HIV-related illness;

2. Homeless;

3. Mentally ill;

4. Frail elderly;

5. Alcohol and/or substance abusers;

6. Persons with physical disabilities;

7. Mentally retarded/developmentally disabled;
8. Pregnant/parenting teens;

9. Victims of domestic violence; and

10. Orphasns, children placed in resource family care,
children who are wards of the Division of Child Profection
and Permanency (CP&P), and children for whom CP&P
has care and custody.

“State” means the State of New Jersey.

“Tenm sheet” means the statement of terms, constituting
part of the Notice of Acceptance of a commitment, governing

Supp. 10-7-19
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the sale and purchase of morigage loans pursuant fo a com-
mitment.

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 NJR. 3214(a}, 30 N.JL.R. 539%(b).
Inserted “Assisted living”, and “Assisted living residence™; and re-
wrote “Housing Project™ or “Project”,
Amended by R.199% d.329, effective October 4, 1999,
See: 30 N.ILR. 3355(a), 31 N.ILR. 2878(b).
Inserted definition of “Special needs project”.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.J.R. 193(a), 32 N.JR. 1065(a).
Rewrote “Special needs project™; and inserted “State”.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).
Rewrote the section.
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.JR. 3423(c).
Amended by R.2019 d.104, effective October 7, 2019,
See: 51 NJR. 527(a), 51 N.3.R. 1500(a).
In definition “Special needs praject”, rewrote 10.

5:80-1.4 Regulations regarding housing projects

(a) Al Agency financing in connection with housing pro-
jects having more than 25 units, including eligible loans and
loans to lenders made with regard to housing projects, shall
be subject to N.JLA.C. 5:80-2 through 9, 17, 18, 20, and 29
through 32. Where appropriate, other regulations within this
chapter are specifically made applicable to housing projects.
N.JA.C. 5:80-2 through 9, 17, 18, 20, and 29 through 32
shall not apply to:

1. The construction or rehabilitation of:
i.  Continuing care retitement communities;

ii. Nonresidential facilities or structures (other than
those permitted within a housing project);

. Boarding houses;

iv. Residential developments having 25 dwelling
units or less; or

v.  Special needs projects;

2. The improvement, acquisition, operation, mainte-
nance or repair of housing projects or any other structure or
improvement financed by the Agency (other than that de-
termined by the Agency to constitute substantial rehabilita-
tion}; or

3. Any housing project for which construction or sub-
stantial rehabilitation commenced more than one year prior
to the actual date of the Agency’s having provided financ-
ing for the project.

Amended by R.1998 d.80, effective February 2, 1998,
See: 290 N.IR. 3214(a), 30 N.I.R. 539(b).
Ini (a), inserted “having more than 25 units,” following “Projects”, and
inserted references to subchapters 20, 29 and 30 through 32.
Amended by R.1999 4.329, effective October 4, 1999,
See: 30 N.LR. 3355(a), 31 N.LR. 2878(b).
In {(a), updated references, and added (a)iv.
Amended by R.2005 d.219, effective July 5, 2005.
See: 37TN.JR. 970(a), 37 N.JL.R. 2476(a).
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SUBCHAPTER 2. ACTIONS REGARDING HOUSING
SPONSORS

5:80-2.1 Rights of housing sponsors

(2) Wherever possible, the Agency will permit, provide for
and encourage the right of local housing sponsors to exercise
their own initiative and competence in the administration of
their assets and the conduct and operation of housing projects,
and exercise their rights and responsibilities to the fullest ex-
tent permitted by law.

(b) The provisions of the Act pertaining to the regulation
and assumption of powers and duties of housing sponsors
shall be for the purposes of protecting the collateral for any
loan or loans; implementing or enforcing any condition, re-
quirement or criterion for loans or any agreement between a
housing sponsor and the Agency; securing the rights and
remedies of lenders and bondholders; and protecting the in-
terests of tenants at housing projects.

Amended by R.2005 d.219, effective July 5, 2005.
Seer 37 N.LR. 970(a), 37 N.LR. 2476(a).

In (b}, substituted “a” for “the” following “or any agreement be-
tween” and substituted “housing” for “the” preceding “projects”.

5:80-2.2 Consultation with housing sponsors

(a) Prior to the adoption, amendment, or repeal of any rule
governing the operation of Agency-financed housing projects,
the Agency shall:

1. Submit a proposed form of the rule to be adopted,
amended or repealed to the Office of Administrative Law
for publication in the New Jersey Register for the requisite
public comment period, in accordance with the Administra-
tive Procedure Act, N.J.S.A. 52:14B-1 et seq.; and

2. Give housing sponsors or their agent(s) written no-
fice of the proposed rule to be adopted, amended or re-
pealed. The notice shall be given prior to or simultaneously
with the date the proposed rule will be published in the
New Jersey Register for public comment.

(b) The notice to housing sponsors shall consist of a copy
of the proposed rule to be adopted, amended or repealed and
shall indicate the date the public comment period expires, as
published in the New Jersey Register.

(¢) Any housing sponsor wishing to submit data, views, or
arguments concerning the proposed rule may do so in writing
prior to the expiration of the public comment period as estab-
lished in the New Jersey Register,

(d) The Agency will consider all timely submitted data,
views, or arguments from housing sponsors before taking
final action on the rule to be adopted, amended or repealed.

(e) The Agency shall respond in writing to each housing
sponsor that has submitted data, views, or arguments concern-
ing the proposed rule.
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5:80-2.3

(f) No rule governing the operation of a housing project
shall be efféctive unless adopted in substantial compliance
with N.JAC. 5:80-2.

(g) Upon substantial compliance with N.J.A.C. 5:80-2, the
Agency may approve the proposed rule for final adoption.
Once the Agency approves the final version of the rule, it will
be submitted to the Office of Administrative Law for publica-
fion and adoption in the New Jersey Register,

{(h) The Agency also shall give direct notice concerning the
adoption, amendment or repeal of any rules to any interested
party who annually files a request for such information with
the Executive Director.

(i) Whenever feasible, the Agency will circulate to hous-
ing sponsors notices of proposed changes in Federal Regula-
tions that would affect the operation of Agency-financed
housing projects on which the Agency intends to rely. The
sponsor may submit comments or opinions on any proposed
changes to the Executive Director for possible inclusion in
the Agency comments. All comments will be forwarded to
the office or the individual that the Federal Government des-
ignates in the nofice.

Amended by R.1991 d 408, cffective August 5, 1921,
See: 22 N.JR. 3669(b), 23 N.I.R. 2306(b).

Added new (a)1: clarified length of comment period and promulga-
tion process throughout section.

Amended by R,2005 d.219, effecive July 5, 2005,
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

In {a), substituted “the requisite” for “a 30 day” preceding “public
corument period” in 1; iu (b), deleted “30-day” preceding “public com-
ment period™; in (e), substituted “that has sebmitted * for , submitting”
preceding “data”™; and in (i), deleted “of the Agency” following “opin-
jons on any proposed changes to the Executive Director”.

5:80-2,3 Temporary appointment of Agency representa-
tive to perform functions on behalf of housing
Sponsors

(2) The Agency will exercise its remedies and powers un-

der N.J.S.A, 55:14K-7b(6) only with regard to material viola- -

tions and only after reasonable notice and reasonable oppor-
tunity to correct the violation has been provided to the hous-
ing sponsor in accordance with the procedures set forth be-
low.

(b) General areas in which material violations could result
in Agency action include:

1, A material violation by the housing sponsor of the
terms of any mortgage, mortgage note or regulatory
agreement between the Agency and the housing sponsor;

2. A material violation by the housing spotisor of an
agreement with the municipality under which it has been
granted tax exemption,;

3. A material violation by the housing sponsor of the
Act or any rules and regulations of the Agency,;

80-7

4, A determination by the Agency that any loan or ad-
vance from the Housing Development Fund pursuant fo
N.J.S.A. 55:14K-30 is in jeopardy of not being repaid.

(c) Specific material violations of the Act shall include,
but are not limited to, the following events, which shall gen-
erally be sufficient to give rise to the exercise of remedies
under N.1L.S.A. 535:14K-Th{6) in accordance with the proce-
dure noted in () below. The time periods specified here re-
late solely to initiating action under N.J.S.A. 55:14K-7b(6)
and are in no way intended to waive or supersede any time
period specified in any other contract, policy or procedure
and all obligations of the housing sponsor and any rights and
remedies of the Agency with regard thereto remain un-
changed.

1. Violation of a subsidy contract as declared by HUD
which is not corrected to HUD’s satisfaction within the
time frame as established by HUD;

2. Failure to submit final cost certification within seven
months of substantial completion of construction,

3. Failure fo submit a rent determination and annual
operating budget at least 30 days prior to the end of the fis-
cal year,

4. Failure to submit the name of a qﬁaliﬁed manage-
ment firm at least 30 days prior to the end of an existing
contract or 120 days prior to initial occupancy of the pro-
ject;

5. Failure to submit an accountant engagement agree-
ment at least 30 days prior to the end of the fiscal year
and/or failure to submit the certified annual audit within
five months after the close of the fiscal year,

6. Three months arrears of debt service,

7. Failure to maintain at required levels any reserve ac-
count required by the Agency in conjunction with the oper-
ation of the project;

8. Failure to correct a physical condition that jeopard-
izes the safety of tenants or the public or the integrity of
anry primary building system;

9. Failure to pay any utility bill after the receipt of writ-
ten notice indicating that service would be terminated;

10. Failure to pay any lien or judgment, including mu-
nicipal liens, which could jeopardize the financial viability
of the project.

(d) 1t is the obligation of the Agency to give written notice
to a sponsor that a condition exists which is of sufficient
gravity to warrant the exercise of remedies under NJ.S.A,
55:14K-7b(6). The Agency will provide written notice of the
specific material violation(s) to the sponsor, and may suggest
courses of action to correct the violation(s).

{&) The housing sponsor shall take the following corrective
actions:
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1. Within 15 days of the receipt of the notice described

in (d) above, the sponsor shall submit a statement to the Di-_

- rector of Property Management of the Agency setting forth

its-proposal for curing the violations indicated and a defi-

 nite time schedule for the cotrective actions.

2. If the sponsor is unable to develop a statement with-

in 15 days, it shall submit a written request for an extension

_ of time to prepare the plan to the Director of Property
Management within the 15-day period. -

3. The Director of Property Management may grant ex-
tensions of time for up to an additional 30 days for submis-
sion of the staternent outlzmng the actions that the sponsor

" intends to take.

4. During the time allowed for submission of the
- statement, fhe Agency staff shall be available to meet with
the sponsor in-order to assist in-the development of a pro-

gram of corrective actions. If the sponsor does not submita -

proposal, then the Director of Property Management shall
propose a corrective plan to the sponsor.

5. Upon receipt of a proposal from the sponsor, the Di-

rector of Property Management may either accept the plan
or suggest alternatives or modlﬂcations to the plan in writ-
ing to the sponsor.

6. If the sponsor is unwilling to accept the modifica--
. tions or plan suggested by the Director of Property Man--

agement, then the sponsor may request in writing within 10
days that the matter be referred to the Executive Director,
_ or his or her designee, for decision on the plan.

7. Once the commitments by the sponsor are accepted

by the Agency, or an agreement is reached between the

- Agency and the sponsor, or a decision is made by the Ex-

- ecutive Director, the sponsor shall implement the correc-
tive actions within the time period specified in the plan.

(B) Any violations of or failure to 1mplement the eorrectwe
plan shall be subject to the followmg

1. The Executive Director shall bring the matter of
such failures and a recommendation of remedy to the
members of the Agency Board at the next régularly sched-

" uled public meeting that will allow sufficient time for sev-
- en days written notice to be provided to the sponsor. The
wriften notice shall advise that the failure to implement or
abide by the recommended corrective actions is being
brought to the attention of the Agency Board and that Sus-
pension of the sponsor may be requested '

2. The Agency Board shall hear. the information pro-
vided by the Executive Director along with any infor-
mation presented by the housing sponsor at a public mest-
ing prior to taking any action pursuant to N.J.S.A. 55:14K-
7b{(6). The Agency Board may, however, discuss the matter
at a session closed to the public if permitted by N.J.S.A.
10:4-1 et seq.
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3. The decision by the Agency Board shall bs final,
subject only to review by a court of competent jurisdiction.

(g) Pursuant to the Act, persons appointed to administer
the affairs of the project after suspension of the housing spon-
sor shall only serve for a period coextensive with the duration
of the original violation giving rise to the need for the correc-

-tions or until the Agency is assured in a manner satisfactory

to it that the violation, or violations of a similar nature, will

" not recut, Upon correction of the violation in a reasonable

and satisfactory mamner, the housing sponsor may submit a
request to the Agency for restoration of eontrol back to the
sponsor. The Agency will respond to such request within 30
days. During that period in which the Agency is considering

* the housing sponsor’s request, the term of the persons ap-

pointed toadminister the affairs of the project will continue.

~ (h) The regulations in this subchapter are intended to be in
addition to other powers and remedies which the Agency may
have at law or by agreement and shall not be deemed to
abndge any other rights or remedies of the Agency or the '
Sponsor. .

{i) Upon a vote by the Ageney Board that there is an im-
mediate need to take action and a finding that failure to take

-immediate action could jeopardize the health and safety of

tenants at the housing project or cause substantial harm to the -
financial viability or physical structure of the project, the

“Agency may waive the regulations set forth above and imme-
diately impl ement appropriate action.

Amended by R, 2005 d.219, effective July 5 20605,
See: 37NIR. 970(a), 37 NJ R. 2476(a). i
- Rewrote the gection,

SUBCHAPTER 3. RETURN ON EQUITY

5:80-3.1 Authority _ .
This subchapter is promulgated pursuant to authority of

N.JS.A. 55:14K-5g and N.J.S.A. 55:14K-7a(6).

. 5:80-3.2 Housing projects’ rate of return

(a) For all eligible loans for housing prej ects made by the

. Agericy, the rate of return on its investment in the housing

project, as determined by the Agency (stated equity), which

~can be paid or earned by the housing sponsor or its principals

or stockholders, shall be determined pursnant to N.JAC:

© 5:80-3.3 and be paid on a cumulative but not compounded
- basis. This restriction shall apply for the full term of the

Agency’s loan and shall apply to return on investment earned

- or received upon construction and rehabilitation of the hous-

ing or from the operations of the housing or upon the sale,
assignment, or lease of the housing, subject only to the appli-
cable provisions, if any, of the Agency’s rules concerning the
sale of projects owned by nonprofit sponsors and transfer of
ownership interests.
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5:86-3.3

(t) Housing sponsors who have agreed to an annual rate of
return of less than eight percent pursuant to the Agency’s
former governing statute, N.J.S.A. 55:141-1 et seq. (repealed
by P.L. 1983, c. 530), may request a one-time increase in the
rate that shall be calculated pursuant to N.JA.C. 5:80-3.3(f)
upon meeting the following criteria:

1. The housing project has funds, including develop-
ment cost escrows (DCE) or community development es-
crows (CDE), operating, savings and investment accounts,
and all other funds, accounts, and escrows of the project, of
an amount equal to three months of operating expenses (for
sentor citizens projects) or six months of operating expens-
es (for family projects), which includes debt service and re-
serve payments of the Agency-approved annual budget in
effect at the time of the request and after deducting the fol-
lowing from the amount of available funds:

i.  Debt service arrearages;
ii. Current unpaid invoices;

iii. Fully-funded tax, insurance, reserve for repair
and replacement and all other escrow accounts except
the DCE and CDE;

iv. The amount of anticipated or proposed repairs or
capital improvements; and

v.  Any other current obligation of the project.

2. The housing project has been current in afl escrow
and debt service payments for the three fiscal years prior to
the request.

3. The requirements at (b)1 and 2 above need only be
met at the time the sponsor seeks approval of the increased
rate of return, Cnce the sponsor qualifies and receives ap-
proval of the increased rate of return, future distributions of
return on equity shall be governed by the rules at NJA.C.
5:80-3.4.

(c) Housing sponsors who meet the criteria in (b) above
shall be granted an increase in the annual rate of return sub-
ject to the following conditions:

1. The increased rate of return shall be prospective on-
ly, which includes the year in which the sponsor applies;

2. Payment of a $3,500 processing fee;

3. Payments of the increased return on equity shall be
subject to this subchapter; and

4. Amendments will be made to the appropriate mort-
gage documents to reflect the conditions in (¢)1 and 3
above.

Amended by R.1994 4.398, effective August 1, 1994,
See: 26 NIR. 1186(a), 26 N.LR, 3163(b).

Amended by R.2005 4.219, effective Tuly 5, 2003.

See: 37 NJR. 970(a), 37 N.IR. 2476(a).

Amended by R.2005 d.408, effective November 21, 2005,
See: 37 N.JR. 2596(s), 37 N.JR. 4400(b).
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Section was “Housing proiects prior to January 17, 19847, in (a), de-
leted “prior to January 17, 1984” and substituted “be determined pursu-
ant to N.JAC. 5:80-3.3 and be paid” for “nrot exceed eight percent per
year”; rewrote (b), deleted “up to eight percent,” from the introductory

- patagraph of ().

Notice of readoption with technical change, effective Octot;er 16, 2017.
See: 49 N.ILR. 3423(c).

Section was “Housing projects rate of retum”,

5:80-3.3 Investment calculation for housing projects

(a) For each eligible loan made by the Agency for a hoys-
ing project, the Agency shall determine, at the time of initial
mortgage closing, the investment made by the housing spon-
sor. Investment shall include:

1. Actual cash or cash equivalent as determined by the
Agency,

2. Professional fees pledged toward approved project
cost; and '

3. Any grants and/or loans procured by the Sponsor to
the extent they are applied to Agency approved project
costs and to the extent they are not repayable from project
funds.

(b) Any additional cash contributions made by the housing
sponsor subsequent to initial closing shall also be considered
investment, if such contributions were used for project costs
approved by the Agency.

(c) Increases in project value, as determined by an Agency
approved appraisal, may also be recognized as part of the
housing sponsor’s investment; however, no request for a de-
termination of increase in project value or rate of return shall
be made or recognized for a HUD Section 8 project with a
valid Housing Assistance Payment contract or if another su-
perseding program or resiriction is in effect that prohibits
such an increase.

1. The following conditions must be met before an in-
crease in project value may be recognized by the Agency,
and the sponsor must satisfy the conditions required for
distribution of return on investment as described in
NJAC, 5:80-3.4:

i, The housing sponsor shall submit to the Agency
5 written request for a determination of increased project
value, and shall submit with its request payment for the
new appraisal; and

ii. The proiect must not be in default in any of its
obligations under the Agency’s mortgage loan docu-
ments, must have fully funded escrows, and an operating
reserve of three months of operating expenses (for senior
citizen projects) or six months of operating expenses (for
family projects), as applicable, which includes debt ser-
vice and reserve payments, and shall post the reserve
prior to taking any increased retumn on equity. The oper-
ating expenses shall be calculated based on the most re-
cent Agency-approved annual budget, The reserve shall
remain at the Agency until the expiration of the original
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~mortgage term, If the operating reserve is used, the value
of the equity base prior to the recognized increase in
value shall be reinstituted until the operating reserve is
-again fully funded The determination of a fully-funded
operating account after its initial establishment shall be

based on the Agency-approved budget i In effect at the -

then-current time,

2. Upon satisfaction of (¢)1i and ii above, the Agency -

will order the appraisal. Upon receipt and approval of the

new appraisal, the Agency may recognize an increase in.

project value and determine the new equity base as the new
‘appraised value minus all existing debt on the project.

3. Any determination of an increase in investment shall
be prospective only, which includes the year in which the
- housing sponsor applies. ‘

(d) The housing sponsor shall be entifled to return on its

investment at rates established in accordance with (e) or (f)
below. It shall earn a return on any cash portion of its invest-
ment from the date it is actually contributed and on the non-
cash portion of its investment from the date it is used toward
approved project costs,

{e) For housing projects that reééive a"laa.n f‘rém the Agen- -

cy under the New Jersey Urban Multi-family Production Pro-
gram, the rate of return on investment may not exceed 12
percent. _ .

4] The Agency .shall fix, at the time of the closing of the
loan, the rate of return that may be earned or received by the
~ housing sponsor on its investment on a cumulative but not
compounded annual basis from the development, operation,
safe, assignment or lease of the housing project accordmg to
the followmg schedule; .

* The Base Rate to be used in ca]culatmg the return on

investment pursuant to (c)2 through 6 below shall be equal
to the rate being paid on 30-year treasury bonds at the time
of the mortgage cloging, This Base Rate will be determined
by the Ageacy.in its sole dlscreuon usmg any reasonable
source of mformatlon

2. For units occupled by 1nd1v1duals or families who at

~ the time of occupancy have a household income that is less

-than 50 percent of the median income for the srea in'which

the project is located, the annual rate of return on invest-
ment may not exceed the then apphcable Base Rate plus
six percent;

3. For units occupied by familiés or individuals who at

the time of eccupancy had a total household income of less.
than 80 percent of the median income for the area, the an-~

nual rate of return on investment may not exceed the Base
Rate p!us four percent, :

4. For all other units financed by the Agency, the annu-
al rate of return on investment may not exceed the Base
Rate plus twa percent;

Supp. 10-16-17

5. For developments that have a mix of units serving
populations with an assortment of income ranges, the
Agency shall determine the limit on the rate of return.that
may be eamed by the housing sponsor by pro-rating the
rate of return based upon the number of units devoted to
the various income levels;

.6, If the Agency determines that as a result of re-
strictions on development costs, rents or other factors, that
the actual amount of return on equity which can be paid in
any year will be significantly below that allowed by the

- Agency pursuant to 2 through 5 above, the Agency may set
areturn on equity limit which may be paid or eamed on an
annual, cumulative but not compounded basis, not to ex-
ceed the base rate plus 10 percent.

(g} For assisteﬂ living residences (ALRS) that receive a
loan from the Agency, the housing sponsor may receive a
return on investment annually as follows:

L. “ The first 20 percent annual return on investment;

2. When an ALR realizes a greater than 20 percent an-
nual return on investment in any given year, a special ser-
vice subsidy fund shall be established and held by the
Agency in which the next 10 percent or any part thereof
above the first 20 percent return on investment shall be
placed for the sole purpose of subsidizing rent and services-
to the low and/or moderate income residents of the ALR
who may need assistance;

3. The housing sponsor may receive any.and all annual
return on investment that is greater than 30 percent for that
calendar year in Whlch itis earned.

Amended by R.1989d. 259 effective May 15, 1989,
Sce: 21 N.IR. 94(a), 21 NJR. 1331(b).

Redesignated old (b} as (¢) with no change in text and added new (b)
regarding loans made under the New JTersey Urban Multi-Family Pro-
duction Pro, ‘
Amended by R. 1998 d. 80, effective February 2, 1598,

See: 29 N.J.R. 3214¢), 30 N LR 539(b).

Added (d). .

Amended by R.2005 4.219, effective July 5, 2005,
See: 37 N.JR. 970(a), 37 NLR. 2476(a).

-Amended by R.2005 d.408, effective November 21, 2005,

See: 37 N.JR. 25%6(z), 37 N.JL.R. 4400(b).
Section was “Housing prqlects on or aﬁer Jaﬂuary 17,.1984”; rewrote
ﬂie section.

Case Notes

Tax abatement did ot violate constitational profits and dividends
Emitation. Township of North Bergen v. City of Jersey City, 232
N.J.Super, 219, 556 A.2d 1255 (A.D. 1989), certification denjed 117 N.J,
632, 569 A2d 1334, .

5:80—3.4 C_onditions required for distribution

(a) The following conditions must be met before a return
on investment will be authorized by the Agency:

- 1. A final inortgage closing must be held, unless a
waiver is granted in accordance with (b) below;:
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2. The project must be current in all financial obliga-
tions, including debt service, repair and replacement re-
serve and tax and insurance escrows. For purposes of this
paragraph, project reserve accounts shall be considered
current if they are funded to an acceptable level, as deter-
mined by the Agency, in accordance with the Agency’s
funding schedule;

3. Compliance with all repairs required by the Agency
based upon the Agency’s most recent physical inspection
report,

4. All required reports and statements must be submit-
ted by the housing sponsor;

5. Surplus cash must be avaﬂabie at the time of the re-
quest; and

6. The housing sponsor must use forms as required by
the Agency when reguesting a retumn on investment.

(b) The requirement of a final mortgage closing prior to
receiving a return on investment may be waived by the Exec-
utive Director if it is determined that the closing is being de-
layed due to circumstances beyond the control of the housing
sponsor (for example, construction litigation). In addition to
the need for such a determination, in order to have such re-
quirement waived, the housing sponsor must complete the
following to the satisfaction of the Executive Director:

1. Submission of Development Cost Certification.

2. Submission of Bank Statements on the Construction
Loan Account.

3. Execution of a Memorandum of Understanding set-
ting forth agreement as to the final mortgage amount in-
cluding any funds necessary for final construction payment
and any additional development costs that are approved by
the Agency; and agreement, if applicable, regarding a re-
duction in the original mortgage loan amount.

(¢) In addition to the conditions listed in (a) above, the fol-
lowing conditions shall be met by assisted living residences
{ALRs) before return on investment shall be approved by the
Agency and disbursed to the housing sponsor:

1. The ALR shall have a sustaining occupancy for two
full consecutive years; and '

2. The ALR shall have an operatmg reserve fund w1th
75 days’ worth of operating expenses, including expenses
of tenants’ meals and basic services.

Amended by R.1998 d.80, effective Febmary 2, 1998,
See: 29 N.LR. 3214(a), 30 N.ILR. 539(b).
Added (c),
Amended by R.2000 d.132, effective March 20, 2000,
See: 32N.JR. 19i(g), 32 NJR. 1065(a)..
Tn {a), added the last sentence in 2, inserted a new 3, and recodified
former 3 through 5 as 4 through 6.
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.IR. 970(2), 37 N.JR. 2476(a).
Substituted “equity”™ for “investment” thronghout.

§0-11

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c}.

5:80-3.5 Waiver

If the Agency grants any waiver pursuant o N.J.A.C. 5:80-
19 which by its nature affects a rate of return established by
this subchapter, then the Agency in granting such waiver will
establish a revised rate of retumn for any affected project.

SUBCHAPTER 4. (RESERVED)

SUBCHAPTER 5. TRANSFER OF OWNERSHIP INTER-
ESTS

5:80-5,1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meapings, unless the context
clearly indicates otherwise:

“Cash proceeds” means that portion of the purchase price
paid by the buyer to the seiler in cash equivalent acceptable to
the Agency at closing or in successive years following the
closing as determined by the Agency.

“Closing” means the date on which title or other interest.in
the housing project is transferred from seller to buyer.

“Conversion” means transfers involving sale of the housing
project owned by a nonprofit corporation to an ownership
entity having profit motwaied status such as a limited part-
nership.

“Purchase price” means the cash proceeds plus secondary
financing, if any, plus existing mortgage(s) assumed by the
buyer.

“Secondary financing,” both secured and unsecured, means
any portion of the purchase price that is not paid in cash pro-
ceeds or by assuming an existing indebtedness. Secondary
financing will be permitted as set forth in N.J.A.C. 5:80-5.7.

“Seller” means the existing mortgagor and owner of the
housing project having a loan from the Agency.

Amended by R1990 d.504, effective October 15, 1990.
See: 22 N.LR. 1971(a); 2 NJIR. 3220(=).

Definition for conversion amended; definttions for deveiopment costs,
housing project, limited dividend corporation, net proceeds, resyndica-
tion and transaction cost deleted.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.IR. 970(), 37 N.J.R. 2476(a).
Deleted “ Agency ™.
Natice of readoption with technical shange, effective October 16, 2017,
See: 49 N.LR. 3423(c).
Amended by R.2018 d.132, effective July 2, 2018.
See: 49N.JR. 1593(g), 50 N.LR. 1475(z).
Deleted definition “Portfolio Reserve Account”.
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5:80-52 General policy

(a) To be effective, all proposed changes in ownership, in-
terests of an Agency-financed housing project must receive
the prior review and written approval of the Executive Direc-
for. '

(b} The prior specific review and approval of the Agency
members i3 required if a. proposed change ifvolves a general
partner, or shareholder with more than a 10 percent interest,
or where the change involves a transfer of control of the
housing sponsor.

(c) Changes in ownership processed under these rules shall
not result in a modification of the statutory, regulatory or con-
tractual requirements goveming the housing sponsor and
housing project except as may be provided in cases of pre-
payment pursuant to N.J.A.C. 5:80-5.10.

(d) The Agency is under no obligation to approve the
transfer or resale, unless the proposed buyer has the financial
sufficiency, organizational capabilities, background and pre-
vious housing experience that will help ensure that the buyer
will be capable of operating the project.

(e) The approval of the Public Housing and Development
Authority must be obtained where necessary pursuant to the
Limited-Dividend Nonprofit Housing Corporations or Asso-
ciations Law, N.J.S.A. 55:16-1 et seq. (repealed by P.L. 1991,
c. 431, § 20) (Limited Dividend Law).

Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.IR. 1971(a), 22N.IR. 3220(a).

Text at (b} arnended to include shareholder and transfer of control ex-
ception added to (d); provision on general partner’s withdrawal Federal
subsidy comtract deleted at (e) and (g).

Amended by R 1995 d.247, effective May 15, 1995.

See: 27 N.LR. 265(a), 27 N.IR. 1977(b).

Amended by R.2005 d.219, effective July 5, 2005.

See: 37 N.JR. 970{a), 37 N.JR. 2476(a).

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

5:80-5.3 Applicability

(2) The regulations in this subchapter are applicable in
their entirety to all proposed changes to or transfers of owner-
ship interests except the following:

1. Changes or transfers that are fully encompassed by
the separate regulations involving nonprofit conversions
(N.J.A.C. 5:80-6). The conversion regulation shall be ap-
plicable to- transfers involving conversions unless the
Agency determines that such treatment would jeopardize
the viability of the housing project, in which case the
Agency, in its discretion, may apply these regulations to
such conversion. In the event, however, of any conflict or
inconsistency between the provisions of these regulations
and N.JA.C. 5:80-6 as it applies to such coaversion, the
provisions of N.J.A .C. 5:80-6 shall control;

2. Changes or transfers that represent the first sale of
partnership or shareholder interests in order to provide
syndication proceeds on nonprofit conversions, provided
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such sale occurs within nine months of the conversion clos-
ing,

3. Changes or transfers for projects that had profit mo-
tivated ownership status at initial mortgage closing and
where such changes or transfers ocour within three months
of the Agency’s recognition of completion of constraction
or rehabilitation 'of the project for projects receiving both
construction and permanent financing or within three
months following the mortgage closing for projects receiv-
ing permanent financing only;

4. In the case of proposed changes or transfers of own-
ership .of assisted living residences (ALRs), if any provi-
ston(s) of this chapter are in conflict with any provision(s)
of N.JA.C. 836 the provision(s) of N.JA.C, 8:36 shall
govern.

(b) Changes or transfers that fali within (a)2 and 3 above
shall be governed by the general policy as set forth in
N.JA.C. 5:80-5.2 as well as the required documents submis-
sion set forth in N.J.A.C. 5:80-5.6(z) for 2 modified review.
In addition, the fee set forth at N.J.A.C. 5:80-5.9(a)3 shall
apply except that in no event shall the fee be less than $1,000.

{c) The rules within this subchapter shall also be applica-
ble to changes or transfers in ownership in cooperative or
condominium projects financed by the Agency.

Amended by R.1985 d.241, effective May 20, 1985.
See; 17 N.LR. 505(a), 17NJR. 1258(b),

Old text deleted and new text substituted.
Amended by R.1990 d.504, effective October 15, 1990.
Ses: 22 N.IR. 1971(a), 22 N.LR. 3220(a).

Examples deleted from (a); exception at (a)3 clarified; lower limit of
fee in (b) set at $1,000, (c) added.
Amended by R.1998 d.80, effective Febmary 2, 1998.
See: 29 N.LR. 3214(a), 30 N.LR. 539(b).

In (2), added 4.
Amended by R.2005 d.219, effective July 3, 2005,
See: 37 N.LR. 970(a), 37 N.I.R, 2476(a).

5:80-5.4 Procedure

(a) The seller must initially submit to the Executive Direc-
tor a written request for approval of any proposed change in
ownetship. The request must contain a detailed description of
the terms of sale or other ownership changes and a statement
of the reasons for the proposed sale, The seller must also
identify in detail and in a written report, the present physical,
financial, management and tenant needs of the housing pro-
ject. The Agency will review this report for completeness and
accuracy, may require additional information or revisions to
the report and may conduct its own review of the housing
project’s condition and operation.

(b) All essential parties within the seller’s organization
documents must approve the transfer or sale. An affidavit and
opinion of the seller’s legal counsel must be submitted to the
Agency as proof of the legality of the transfer pursuant to the
seller’s Partnership Agreement or any other document and all
applicable laws and regulations. An opinion of the buyer's
legal counsel may also be requested by the Agency.
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5:80-5.7

(c) Inselecting the prospective buyer, the seller may solicit
as many proposals as it deems necessary. Bidding is not re-
quired. The seller may negotiate among prospective buyers to
. obtain the best financial packagefoffer, Full and complete
disclosure as to the nature and amount of the transaction must
be made n writing to the Agency.

(d) As a condition of approving the transfer, the Agency
will require that the housing project be restored to sound
physical condition in accordance with the report submitted by
the seller and the independent review by the Agency. De-

ferted maintenance must be corrected at the time of transfer

unless otherwise approved by the Agency. Necessary repairs
and capital improvements must be completed within a time
frame acceptable to the Agency. A schedule for performing
the work and a letter of credit or bond in the amount needed
to complete the work must be provided to the Agency at clos-

ing.

(&) Cash contributions must be sufficient to fund both im-
mediate and anticipated reserve needs. The mofigage and all
fees and charges due the Agency must be current at the time
of closidg All housing project reserve accounts must be
fanded to an acceptable level, as determined by the Agency,
within 12 months from the date of transfer in accordance with
the Agency’s repair and replacement funding schedule.

(f) Contributions toward the purchase pribe from any
sources other than cash proceeds must be identified.

(g) Upon assignment and assumption of the Agency’s
mortgage, modifications shall be made to the mortgage clear-
ly specifying the Agency’s right to enforce these regulations.

Amended by R.2005 d.219, effective July 5, 2003,
See: 37 N.JR. 970(a), 37 N.IR. 2476(a).

5:80-5.5 Scope of review

* (a) The scope of the Agency’s review of transfer depends
on the nature of the interest to be transferred. A transfer of 50
percent or more of the ownership interest requires full review.
Full review is also required in the following instances.

1. Transfer of title from the seller to any other party;

2. Any conveyance or attempted conveyance by land
contract;

3. Transfer of 90 percent or more of the interest in the
partnership/owner within a five year pericd;

4, A change in general pariners or management control
of the owner,

(b) In other cases, the Agency in its discretion may con-
duct a modified review.
5:80-5.6 Required documents

(2) Required documents for a modified review must be sat-
isfactory to the Agency and include at least the following:
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1. Administrative questionnaires for buyer;
2. Complete description of the transaction;

3. Copy of Partnership Certificate with proposed revi-
sions;

4. Any other documents determined by the Agency to
be necessary.

(b) The following additional documents may be required
for full review: '

1. Previous Participation Certificates {form 2330) for
buyer;

2. Experience questionnaire for buyer,

[F5]

Buyer’s certified financial statements;

4. Legal opinion from seller’s attorney and, if request-
ed by the Agency, from buyer’s attomey,

5. Appraisal of property;
6. Physical inspection report approved by the Agency;

7. Financial report on project operations approved by
the Agency. '
Amended by R.1985 d.241, effective May 20, 1985,
See: 17 NLJLR. 505(2), 17 N.JR. 1258(b).
Section substantially amended.
Amended by R.2005 d.218, effective July 5, 2005
See: 37 N.JR. 570(a), 37 NI R, 2476(a).
In (b), substituted “from™ for “for” in 4,
Notice of readoption with techmical change, effective October 16, 2017.
See: 49 N LR. 3423(c). ,

5:80-5.7 Secondary financing

(a) Secondary financing, représenting a portion of the pur-
chase price may be permitted by the Agency. However, the
following limitations exist where secondary financing is an
element of the transaction;

1. The Agency will review and may restrict all second-
ary financing particularly where the secondary financing is
secured by a lien on the project;

2. Repayment of secondary financing cannot be taken
into consideration in determining the rents to be charged
{enants; :

3. The second mortgage, security agreement, or any
other debt instrument must be subordinate to any existing
mortgage of the Agency; :

4. In the event of a declaration of default on any exist-
ing mortgage held by the Agency, the secondary financing
debt and all rights thereunder to rent or any other project
income or assets shall be assigned to the Agency.

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c). :
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COMMUNITY AFFAIRS

5:80-5.3 Return on equity

(2) The buyer shall assume the same rate of return on equi-
ty that the seller had. The buyer’s equity in the housing pro-
ject shall be determined in accordance with N.JA.C. 5:80-
3.3(a).

(b) The seller shall be limited to a cumulative, but not
compounded, return on its equity, from project operations or
sale, at the rate of return as determined by N.J.A.C. 5:80-3
and set forth in the mortgage and other contractual documents
between the seller and Agency.

1. Upon sale or other disposition of the project or any
interest therein, the seller shall be entitled to a retun of its
equity in the project and any accrued but undistributed re-
turn on its equity. Such return shall be conditioned upon
the Agency’s mortgage and any other supplemental project
financing from the Agency or other governmental agency
or department being assumed by the buyer, and further
conditioned upon the making of any required project re-
pairs or improvements, pursuant to N.J.A.C. 5:80-5.4(d),
and the payment of all amounts due the Agency and the
funding of reserves pursuant to N.J.A.C. 5:80-5.4(g). The
seller shall not be entitled to or paid any return until such
conditions have been met. The seller’s equity in the project
shall be determined in accordance with N.JAC, 5:80-
3.3(a).

2. Upon sale or other disposition of the preject or any
interest therein, the sefler is not entitled to and may not re-
tain or be paid any more than its equity in the project plus
any accrued but undistributed return on its equity. Any
amounts realized in excess of the aforementioned amounts
tess the total of the amounts listed below shall be paid into
the Multi-family Rental Investment Program:

i.  Any amount of the purchase price that is paid or
escrowed in an Agency controlled account for repairs or
improverments pursuant to N.J.A.C. 5:80-5.4(d);

ii.  Any amounts paid to fund reserves pursuant to
N.JLA.C. 5:80-5 4(e);, and

iii. Any mortgages or other supplemental financing
from the Agency or other governmental agency or de-
partment that are paid or assuined upon transfer,

3. Funds paid into the Multi-family Rental Investment
Program shall be used as provided therein or in the case of
a housing sponsor organized under N.J.S A 55:16-1 et
seq., such excess shall be distributed pursuant to said Act,

- The funds deposited into this program shall be used for the
purpose of providing loans to rental projects meehng low
and moderate income needs.

4. 1In cases where the sale or other disposition of the
project includes a permitted prepayment of the Agency
mortgage, return on equity shall be governed by the provi-
sions of N.J.A.C. 5:80-5,10(b).
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Amended by R. 1950 d.504, efiective October 15, 1990,
See: 22 N.JR. 1971(a), 22 N.LR. 3220(a).

References to rate of return on equity amended to confonn to applica-
ble statutes, in accordance with New Jersey Supreme Court holding in
Lower Main Street Associates v. New Jerszy Housmg and Mortgage
Finaneing Agency, 114 N1, 226 (1989).

Amended by R.1995 d.247, effective May 15, 1995.
See: 27 N.JR. 265(n), 27 NIR. 1577(b).
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.JR. 970(a), 37 N.JR. 2476(a).

5:80-5.9 Required payment and repayments

(a) At closing, the following payments and repayments are
required:

1. The buyer shall submit with its request for review, a
non-refundable fee of $5,000 which will be applied at clos-
ing toward any payment or repayments due, '

2. The seller shall pay to the Agency, as a processing
fee, an amount as determined by the Agency, to reimburse
the Agency for its administrative cost in processing the
seller’s request to transfer ownership of the project or any
interest therein.

3. Any outstanding supplemental financing must be
paid at closing, unless the Agency determines the financial
viability of the project is not jeopardized by the continua-
tion of such supplemental financing and the buyer assumes
all supplemental financing,

(b) The Portfolio Reserve Account is a fund previously es- -~

tablished by the Agency to provide support for any project
financed by the Agency that is in need of financial assistance,
The source of such fund was previously codified at (2)1
above, which was deleted effective July 2, 2018, The Portfo-
lio Reserve Account, and any inferest or investment income
earned thercon, may be used, at the Agency’s discretion, to
fund debt service arrears and other operating deficits, capital
improvements, and repairs of any project that cannot fund
these items from normal project income. The Porifolio Re-
serve Account enables the Agency to assist projects in main-
taining physical and fiscal viability, so as to preserve the
housing units at rents that are affordable to low- and moder-
ate-income families. Eligibility for assistance from the Portfo-
lio Reserve Account shall be subject to the terms and condi-

tions as determined by the Agency. '

Amended by R.1990 d.504, effective October 15, 1990,
See: 22N.JR. 1971(a), 22 N.IR. 3220(a).

References to fees amended to conform to applicable statutes, in ao-
cordance with New Jersey Supreme Court holding i Lower Main Streei
Associotes v. New Jersey Housing and Mortgage Financing Agency, 114
NI 226 (1989); contribution to Portfolio Reserve Account required in

®.

Amended by R.2005 d.219, effective July 3, 2005.
See: 37N.JR. 970(=), 37 N.JL.R. 2476(a).
Amended by R.2018 d.132, effective July 2, 2018,
See: 49 N.ILR. 1595(g), 50 N.1LR. 1479(a).

Deleted former (a)1; recodified (2)2 through (a)4 as (a)1 through (@)3;
and in (b), inserted the {irst occurrence of “previously”, inserted the
second sentence, inserted a comma following “viability™, and substitated
“enables” for “will enable”, .
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Case Notes

Regulation limiting profits on project financed by state Housing and
Mortgage Finance Agency was invalid. Lower Main Street Associates v.
New Jersey Housing and Mortg Finance Agency, 114 N.J, 226, 353
A.2d 798 (1989).

Regulation imposing fees on sellers was invalid. Lower Main Strest
Associates v, New Jersey Housing and Mortg, Finance Agency, 114 N.J,
226, 553 A.2d 798 (1985).

Prepayment regulations do not violate the terms of the N.I. Housing
and Mortgage Finance Agency, are statmiorily authorized, and do not
violate plaintiff’s constitutional rights; regulation imposing closing fees
is unreasonable and thus invalid. Lower Main Street Assoc. v. N.J.
Housing and Mortgage Finance Agency, 219 N.J.Super. 263, 530 A.2d
324 (App.Div. 1987} affinrmed in part, reversed in part 114 N, I 226,553
A28 798

5:80-5.10 Prepayment

(a) Prepayment of the mortgape loan made by the Agency
, except as permitted in (b} below.

(b) Prepayment of the Agency mortgage loan will be per-
mitted, with the prior written approval of the Agency’s Fxec-
utive Director, Deputy Executive Director, Chief Financial
Officer, or Chief of Legal and Regulatory Affairs, provuied
all of the followmg conditions are met:

1. Sponsors of proj ects may prepay the mortgage at any
time following the 15-year period following the date of the
mortgage closing, However, any such prepayment shall be
conditioned upon the housing sponsor’s agreement that: the
Agency policies on tax, insurance, and repair and replace-
ment reserves; the prcmsmns of N.JS.A, 55:14K-7b; and
the statutory provisions at N.J.S.A. 55:14K-1 et seq., and
the corresponding rules under this chapter regarding tenant
income eligibility, tenant selection, rent increases, certifi-
cationfrecertification of income, affirmative fair housing
marketing, transfer of ownership interests, and return on
equity (except as modified by (b)7 below) shall continue to
be applicable in their entirety to the sponsor, project and
tenants residing therein until the original expiration date of
the original mortgage loan. Such prepayment shall also be
conditioned upon the agreement of the sponsor to pay the
servicing fees and charges currently being paid by the
sponsor under the mortgage documents, through the re-
mainder of the original mortgage term, in order to cover
the administrative costs of the Agency in monitoring the
statutory and regulatory controls that will continue to apply
to the project. The Agency may require housing sponsors
to execute a deed restriction or other appropriate agreement
upon prepayment whereby the sponsor acknowledges the
confinuing statutory and regulatory control of the Agency
and its obligation to pay fees and charges determined by
the Agency.

2. Any repairs or improvements pursuant to N.J.A.C.
5:80-5.4(d) must be made prior to prepayment or an
amount sufficient to fund such repairs or improvements
must be paid into an Agency-controfled escrow account or
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Agency-approved construction funding account upon pre-
payment. '

3. All fees and charges due the Agency must be paid
prior to prepayment.

4. All supplemental financing on the project provided
by the Agency or other State agency must be prepaid, un-
less prohibited by the terms of that supplemental financing
-or by {c) below or any other applicable law or regulation.

5. After prepayment, in implementing tﬁe'provisions of
NJS.A. 55:14K-7.b, the Agency will require the follow-
ing:

i, Submission of an annual budget,

ii. Submission of annual audited financial state-
ments; :

iii. Anmual physical inspections conducted by the
Agency

6. The ‘Agency reserves the right to implement any of
the additional provisions of N.J.S.A. 55:14K-7b, if deter- |
mined by the Agency to be needed to preserve the financial

“viability of the project or its status as a low-and moderate-
‘income project, to maintain the physical condition of the
project or to help ensure the safety and well-being of the
tenants residing at the project.

7. After prepayment, return on equity mles at NJAC,
5:80-3 shall continue until the expiration of the original
mortgage term or until the owner funds an operating re-
serve account, ‘whichever is sooner. Upon funding of an
operating reserve account, return on equity rules:shall ter-
minate. The operating reserve shall be equal to three
months of operating expenses (for senior citizen projects)
or six months of operating expenses (for family projects),
which inciudes debt service and reserve payments. The
three/six months of operating expenses shall be calculated
based on the Agency-approved annual budget. Once estab-
lished, interest earned on a fully-funded operating reserve
account may be withdrawn by the owner upon written re-
quest to and verification by the Agency that the account is
fully-funded. If the operating reserve is thereafter used, re-
turn on equity rules shatl be reinstituted until the operafing
reserve 18 again fully-funded. The determination of a fully-
funded operating account after its initial establishment
shall be based on the Agency-approved budget in effect at
the time the project first established the operating reserve
acconnt.

8 Additional mortgage financing placed on the project
upon prepayment, or otherwise during the Agency’s con-
tinued statutory and regulatory oversight period pursuant to
()1 above, shall be subject to Agency staff’s prior deter-
mination of continued project financial feasibifity through-
out the remainder of such period.

(c) Notwithstanding (b} above, prepayment shall not be
approved or permitted in cases that would:
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1. Cause the Agency to be in default under its obliga-
tions to the bondholders of the bonds issued to finance the
project;

2. Ieopardlze the conunmng tax exempt status of the
. bonds; or

3. Reduce or terminate subsidies to the pro;ect such as
HUD Section 8 or Section 236, unless a reduction or ter-
mination is imposed by HUD or other issuing authority and
results in a renewal of the subsidy or in a new subsidy to

the project that will be sufficient to maintain the financial .

" viability of the project through the end of the original
mortgage term. - ‘

(d) Upon prepayment of the Agency morigage as provided
in (b) above, the Agency will endorse the mortgage for can-
cellation so the Sponsor may cancel it of record. In addition,
upon prepayment, the statutory and regulatory controls of the
Agency at N.J.S.A. 55:14K-1 et seq. and this chapter shall
terminate for the Houging Sponsor and project, except for
those preserved by (b)1 above. The termination of the Agen-
cy’s statutory and regulatory controls shall not affect the re-
quirements, restrictions and obligations of Housing Sponsors
as mandated by N.J.S.A. 55:16-1 et seq. or any other applica-

ble statute under which the cotporate. entxty of the Housing

Sponsor was created

(e) The prov1s1ons of this section rega,rdmg prepayment
shall not apply to projects financed under the Agency’s New .

Jersey Urban Multi-Family Production Program (JUMPP),

{f) The provisions of this section that impose conditions
on prepayment regarding Agency policies on the insurance
and repair and replacement reserves, the’ prov1smns of
N.I.8.A. 55:14K-7b, and the regulations on transfer of owner-
ship interests and return on equity shall not be applicable to
projects financed between October 15, 1990 and January 17,
1995,

(g) All prepayment requests shall be accompanied by a
non-refundable processing fee of $5,000 payable to the
Agency, except that such prepayment processing fee shall not
be applicable where the prepayment is to occur simultaneous-

ly with a transfer of ownership necessnatmg a full review as

set forth in this subchapter. -

Amended by R.1990 d.504, effective October 15, 1990,
See: 22 N.J.R. 1971(a), 22 N.LR. 3220(a).

Exceptions to prepayment prohibition added, in accordance with New -

Jersey Supreme Court holding in Lower Muin Street Associates v. New
Jersey Housing and Morigage Finance Agency, 114 N.J, 224 (1989).
Amended by R.1995 d.20, effective January 17, 1995,
Bee: 26 N.JR. 1187(a), 27NJR. 321(). -
Amended by R.1995 d.247, effective May 15, 1995.
See: 27 N.IR, 265(a), 27 N.IR. 1977(b).
Amended by R.2003 d.88, effective March 3, 2003,
See: 34 N.JR. 3415(a), 35 N.J.R. 1267(b).
In (c), rewrote 3.
Amended by R.2003 4,197, effective June 20, 2005.
-Bee: 37NIR. 569(a), 37NJIR. 2203(@).
In (b), rewrote 4 in (¢), substituted “that™ for “which” following

“permitted in cases” in the mfroductory paragraph; in (f), substituted

“that” for "which” preceding “impose conditions on prepayment”,
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Amended by R.2005 d.219, effective Inly..S, 2005,

- See: 37N.IR. 970(a), 37 N.LR. 2476(a).

Amended by R.2019 d.093, effective September 3, 2019.
See: 51 NLLR. 394(a), 51 N.LR. 1420¢a).
In the introductory paragraph of (b), substiteted “Agency’s Executive

- Director, Deputy Executive Director, Chief Financial Officer, or Chief
-of Legal and Regulatory Affairs™ for “Agency” in (b}, substifuted “15-

year” for-*20-year”, deleted “and” preceding “transfer”, inserted “and
return on equity {except as modlfied by (b)7 below)”, ‘and insorted a

" comma following “imsurance™ and “et seq,”; in (b)2, subsﬂmted “Agen-

cy-controlied” for Agency controlled” and inserted “or Agency-
approved construction funding account™; in the introductory paragraph :
of (b)3, updated the N.I.S.A, cite and deleted “initially” preceding “ré-
quire”; in (0)3, inserted “or in anew subsidy”; and added (b)8 and (g).

Case Notes

Regulatwn preventing prepayment of mortgage Ioans without agency
approval was invalid. Lower Main Street Associates v. New Jersey
Housing and Mortg. Fmance Agency, 114 NJ 226,-553 Azd 798
(1989).

I’repaymeut'regulations do not violate the terms of the N.J . Housing
and Morigage Finance Agency, are statutorily. authorized, and do not

- violate plaintiff’s constitutional rights; regulation imposing closing fees

is unreasonable and thus imvalid Lower Main Street Assoc. v. N.J. .

- Housing and Mortgage Finance Agency, 219 N.1Super. 263 (App.Div.

1987), affirmed in part, reversed in part 114 N, T, 226, 553 A.2d 798,

5:80-5. 11 Approval and d:sclosure requirements

{a) The Agency specifically reserves the right to mvestl-
gate and disapprove any prospective buyer or any other party
involved in the transaction including without limitation all
limited and general partners, atiorneys, syndicators, brokers
or consultants, as well as any partners or shareholders thereof.
Prior to its approval, the Agency may require any party to
disclose such information as may be reasonably related to the
transaction and may require any party to sign such waivers,
releases or affidavits as -may be necessary to authenticate or
mvesugate the mformatlon requested.

by All rewews,‘ inspections, reports and other determina-
tions received pursuant to these regulations shall be subject to
final review, approval and determination by the Agency.

SUBCHAPTER 6. USE OF FUNDS FROM SALE OF
PROJECTS OWNED BY NONPROFIT CORPORA-
TIONS TO LIM]TED PARTNERSH[PS

: 5 80-6.1 Deﬁnmons

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise. :

“Community Development Escrow” or “CDE” means that
fund established pursuant to a conversion, intended primarily
for use in assisting community improvements, activities, or
services related to a project, . :

“Conversion” means the overall transaction. by which own-
ership of a project was transferred from a nonprofit entity to a
profit-motivated partnership,
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“Development Cost Escrow” or “DCE” means that fund es-
tablished pursuant to a conversion, intended primarily for use
in improving or supporting a project itself.

“Nonprofit” means the nonprofit owner of a project that

conveyed its interest in the project and assigned its Agency
mortgage on the premises to a profit-motivated partnership.

“Operating deficits” means all obligations, to the extent
such obligations have not been or will not be paid in full out
of operating income, arising out of the management and oper-
ation of the project, including without limitation:

1. Reserves, escrows or fees required by the Agency or
by law;

2. Taxes or payments in lieu of taxes;
3. Utility bills;

4. Legal, accounting and other professioral fees in-
curred by the partership which have received prior ap-
proval by the Agency;

5. Insurance premiums; and
6. Tudgments or settfements approved by the Agency,

“Partnership” means a profit:motivated limited partnership
that has qualified as a limited dividend housing association
pursuant to the New. Jersey Limited-Dividend and Nonprofit
Housing Corporations and Associations Law, NJS. A 55:16-
1 et seq. (Limited Dividend Law), repealed by P.L. 1991, ¢
431, § 20, and that has taken title to a project from a nonprofit
entity. : :

“Project Subsidy Reserve Fund” or “PSR” means that fund
established pursuant to a conversion, intended primarily for
maintaining the operative viability of Section 236 projects.

“Surplus cash” means funds, inclhuding funds in the DCE
and CDE accounts, available after payment of equity distribu-
tions, project expenses and operating deficits, including the
full funding of all required reserve accounts and proposed
capital improvements, plus:

1. Two to six months of the annual budgeted project
expense for senior citizen projects; or

2. Four to 12 months of the annual budgeted project
expense for family projects.

Amended by R.1983 d.241, effective May 20, 1983,
See: 17 N.LR. 505(a), 17 N.LR. 1258(D).
Added definition “Commitment Letter”.
Amended by R.1989 d.524, effective October 2, 1989
See: 21 N.IR. 1509(b), 21 N.J.R. 3090(a).
Added new definitions: “Multi-Family Rentsl Investment Program”
and “Surplus cash.”
Revised “Portfolic Reserve Account™ definition by specifying the

Amended by R.2018 d.132, effective July 2, 2018,
See: 49N IR. 1595(a), 50 N.JR. 1479(a).
Rewrote the seclion,

5:80-6.2 Scope

Prior to the repeal of the Limited Dividend Law, a number
of Agency-financed housing projects were sold by their non-
profit sponsors to Hmited parinerships formed pursuant to the
Limited Dividend Law. As a result of those transactions, des-
ignated funds were deposited into certain accounts for the
primary purpose of financing projects and community activi-
ties and services. The provisions of this subchapter are in-
tended primarily to set forth the permissible uses of and the
procedure for accessing the funds remaining in-and accruing
to those accounts.

Amended by R.1985 d.241, effective May 20, 1985,
See; I'7NJR.505(a), 17 N.JR. 1258(b).
Deleted “purchase agrecment” and substituted “Commitment Letter™,
Amended by R.2005 4.219, effective July 5, 2005..
See: 37N.LR. 970(a), 37 N.L.R. 2476(a).
1n (&), substituted “project” for “devefopment™.
Repeal and New Rule, R.2018 d.132; effective July 2, 2018,
See: 49 NJR. 1595(a), 50 N.JR. 1479(a).
Section was “Procedures”.

5:80-6.3 Annual administrative fee

Unless otherwise provided for by agreement, each project
that has been subject to a conversion shall pay to the Agency
an annual administrative fee of $3,500 from the principal
and/or interest income on the escrow accounts in such manner
as shall be determined by the Agency.

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).
Repeal and New Rule, R.201R d.132, effective July 2, 2018,
See: 49 N.IR. 1395(@), 50 N.LR. 147%(a).
Section was “Determination of total developnient cost”,

5:80-6,4 Use of funds with regard to projects subsndlzed
under Section 8

(a) With the approval of the Agency, the principal of the
Development Cost Escrow shall be used to fund debt service
arrearages and other operating deficits at the project, includ-
ing appropriate funding of required reserve accounts as de-
termined by the Agency and for such other purposes as may
be approved by the Agency that will improve the financial
viability or physical structure of the project or increase tenant
safety and/or comfort.

(b) With the approval of the Agency, the principal of the
Community Development Escrow shall be used for any use
permitted under () above or to increase amenities of the pro-
ject; reduce maintenarce and replacement costs of the project;
provide or assist desirable social services benefiting the resi-
dents of the proj ect or the community in which it is located;

gﬁ;mgy fund. Added new language: “for the primary ___ afore- o4 finance various commum’cy development activities in the
Amended by R.2005 d.219, effective Tuly 5, 2005. community in which the project is located.
See: 37N.IR. 970(a), 37 N.IR. 2476(=). ’
Rewrote the section,
~80-17 Supp. 9-3-19
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The jbllowmg annotation applies to NJA.C. 5:80-6.4 prior fo s repeal
byR2018d 132:

Amended by R 2005 d 219, effective July 5, 2005
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

" In (&), rewrote the first sentence in 2 and substtuted “of” for “on” fol-

lIowing “effect” i 6iv.

The following annptations apply to NJ.AC. 5:80-6.4 subsequent fo its

recodification from NJ.4.C. 5:80-6.5 by R 2018 4132

Amended by R.198%- d: 524, effective Octaber 2, 1989,
See: 21 N.JR. 1509(b), 2INJR. 3090(a).
Changed text to “project” from “development” throughout.
It (a)1: added “including . . . determined by the Agency.”
Amended by R.2005 d.219, effective Tuly 3, 2005,
See: 37N.LR. 970(a), 37NJR, 2476(a).
Recodified from N.JLA.C. 5:80- 6 5 and amended by R.2018 d.132, effec-
tive July 2, 2018.
See: 49 N.JR. 1595(a), SO N.J. R 1475(a).
Rewrote the section. Fonner N.JLA.C. 5:80-6.4, Reqmred fees and re-
payments, repeaied

5:80-6.5 Use of funds with regard to pro.jrects subsidized

under Section 236 Interest Reduction Program

'(2) This section is promulgated to recognize the essential -

difference between the Section 236 and Section 8 Programs.
In projects subsidized through intérest reductions, tenants
must bear the full responsibility for all other operating costs.

Accordingly, after certain required payments, all proceeds of

the sales of Section 236 projects were primarily pledged to
-easing the burden on the tenants by subsidizing repair and
maintenance or Operating cosis. If, however, -the housing
sponsor of a Section 236 project can demonstrate that the
project 1s in sound physical and financial condition and will

likely remain so for the foreseeable fisture, a portion of the.

proceeds or investment income on the proceeds may be de-
posiied into a CDE. :

b) The income and pnnc1pal ofa Project Subsxdy Reserve

may be utilized in the follovwng manner:

1. First to pay any existing operating deﬁmts, 1ncludmg
debt service arrearages, of the project;

2. To fund any capital improvements or repairs that are
required for the viable operation of the project and cannot
be funded out of other reserves at the proj ect;

3. To provide an additional source of operating revenue,

to assist.in financing the normal operations of the project,
including debt service, so that future rent increases can be
moderated or so that rents may be maintained, to the extent
feasible, at a level that is appropriate to the tenant popula-
tion for which the development is intended,

4. After the project sponsor has demonstrated to the
satisfaction of the Agency, based on information required
under (b)4i through iv below, that the funds in the PSR are
not required for any of the purposes listed in (b)1,'2, or 3
above and will not be so required for the foreseeable future
and after payment of the annual administrative fee to the
Agency has been funded, a portion of these funds or the in-
vestment income thereon may, at the request of the spon-

sor, be deposited into a CDE. If such a request is made, the.

Supp. 9-3-19

project sponsor shall submit, and the Agency shall consid-
er, the follomng information. -

i.  Operating revenue and expense projections for-
ihe pro;eet for the next five years;

ii. - The rents expected to be charged at the pm}ect
* assuming reasonable annual increases for five years,

iti, The rens charged and expected to be charged at
comparable projects; and

iv. The effect of the requested action on (b)41 and ii
“above,

Amended by R 1989 d.524, effective October 2, 1989,
See: 21 N.IR. 1509(b), 2INJIR. 3090(a).

Fii (b): deleted “of the fees” in regard fo payments.
Amended by R.2005 4.219, effective July 5, 2005.-
See: 37N.IR. 970(a) 37NIR, 2476@). -

In (), nserted “of the amounts” following “after payment” and sub-
stituted “of” for “on” in the introductory paragraph; substituted “profect”
for “development” throughout.

. Recodified from N.J.A.C. 5:80-6. 6 and amended by R.2018 d.132, effec-

tive July 2, 2018,
See: 49 N.IR. 1595(a), 50 N.J.K. 1479(z).

Rewzote the section, Former N.J.AC, 5:80-6.5, Use of funds with re-
gaid 1o projects subsidized under Section 8, recodified to N.JA.C. 5:80-

. 5:80-6.6 Investment income earned on the PSR, DCE

and CDE

(a) After payment of the annual administrative fee speci;
fied in N.JA.C. 5:80-6.3 has been funded, the mvestment

. income earned on the DCE and CDE may be used

1. To fund current operatmg deficits and/or arrearages
including debt service arrearages, of the project;

2. To pay the partners a return on equity to the extent_
allowed by law and to the extent not paid from operating
revenues of the project, but only if there are no operating

~ deficits or arrearages at the project; and

3. In accordance with the designated uses of the ac-
counts or for other purposes requested by the pl’O_] ect spon-
‘sor and approved by the Agency.

~ {b) After funding the uses described in N.TJ.A.C. 5:80-
6.5(b)1, 2, and 3 and the annual administrative fee specified
at N.J.A.C. 5:80-6.3, the investment income on the PSR may
be utilized in the manner set forth in (a) above. '

Amended by R.2005 §.219, effective July 5, 2003,

- See: 37NJR. 970(a), 37 N.IR. 2476(s),

Substituted “project” for “development” throughout.
Recodified from N.J.A.C. 5:80-6.7 and amended by R.2018 4.132, effec-
tive July 2, 2018,
See: 49 N.JR. 1595(2), 50 N.J.R. 1479(a).
Section was “Investment income ¢arned on the PSR, DCE and CDE”,
Rewrote the section. Former N.JLA.C. 5:80-6.6, Use of funds with regard

‘to projects subsidized under Section 236 Interest Reduction Program :

recodified to NJA.C. 5:80-6.5,

80-18
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5:80-6.7 Use of DCE and CDE for development of hous-
ing

{a) In addition to the uses permitted under N.J.A.C. 5:80-
6.4, 6.5, and 6.6, housing sponsors, or the authorized entity
within the housing sponsor’s organizational structure with
financial confrol over the DCE and/or CDE accounts, may,
with Agency approval, use DCE and CDE funds, and interest
thereon, for the developmemt, operation, maintenance, con-
struction, rehabilitation, or improvement of or investment in
additional housing within the State. DCE and CDE funds may
only be used for such purposes if the Agency determines that
DCE and CDE funds are not needed to ensure the financial
viability or physical structure of the project. This includes,
but is not limited to, a finding by the Agency that the project
has swplus cash and that DCE and CDE funds are not needed
for providing an additional souwrce of operating revenue to
assist in financing any other aspect of the current or future
operations of the project.

(b} Housing sponsors, or the authorized entity within the
housing sponsor’s organizational structure with financial con-
trol over the DCE and/or CDE accounts, may use DCE and
CDE funds as specified in (a) above or may deposit DCE and
CDE funds with the Agency to be used by the Agency itself
or by the Agency in conjunction with other developers for the
purposes and under the conditions outlined in (a) above.

MNew Rule, R.1989 d.524, effective October 2, 1989,

See: 21 N.IR. 1509(b), 21 N.IR, 3090(a).
Renumbered 5:80-6.8, “Additional terms of purchase,” to 6.9,

Amended by R.2000 d.132, effective March 20, 2000.

See: 32N.LR. 191(a), 32 N.JR. 1065(a).

Recodified from N.J.A.C. 5:80-6.8 and amended by R.2038 d.132, effec-
five July 2, 2018. )

See: 49 N.LR. 1595(a), 50 N.LR. 1479(a).

Rewrote the section. Former N.LA.C. 5:80-6.7, Investment income

eamed on the PSR, DCE and CDE, recodified to N.J.A.C. 5:80-6.6.

5:80-6.8 Tax obligations

The partnership shall be responsible for all tax conse-
quences arising out of the sale of the project.

Renumbered fror 5:80-6.9 by R.1989 d.524, effective Qctober 2, 1589,
See: 21 N.IR. 1509(b), 21 N.J.R. 3050(a).
Amended by R.2005 d4.219, effective July 5, 2005.
See: 37 NLLR. 970(a), 37 N.LR. 2476(a).
In {a), substituted “project” for “profit”.
Recedified from N.J.A.C. 5:80-6.10 and amended by R2018 d.132,
effective July 2, 2018.
See: 49 NIR. 1595(a), S0 N.J.R. 1479(a).
Removed designation (a); and deleted (b). Former N.J.A.C. 5:80-6.8,
Use of DCE and CDE for development of housing, recodified to
N.J.AC. 5:80-6.7.

5:80-6.9  Approval an& disclosure requirements

The Agency specifically reserves the right to investigate
and approve any partly involved in the fransaction including,
without limitation, ali limited and general partners, attorneys,
syndicators, brokers, or consultants, as well as any partners,
shareholders, or members thereof. Prior to ifs approval the
Agency may require any party to disclose such information as
may be reasonably related fo the fransaction and may require
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any party to sign such waivers, releases, or affidavits as may
be necessary to authenticate or imvestigate the mformation
requested.

The following annotations apply to N.J.A.C. 5:80-6.9 prior to its repeal
by R2018d 132:

Renumbered from 5:80-6.8 by R.1989 d.524, effective October 2, 1989,
See: 21 N.LR. 1509(b}, 21 N.I.R. 3090(a).
Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

In (a), inserted “or municipalities in which the project is situated” pre-
ceding “to the extent allowed by law.”; and substituted “project” for
“development™ throughout.

The following annotations apply to NJA.C. 5:80-6.9 subsequent to its
recodification from NJAC. 5:80-6.11 by R.2018d.132:

Renumbered from 5:80-6.10 by R.1989 d.524, effective October 2,
1989.

See: 21 N.LR. 1509(b), 21 N.LR. 3090(a).

Recodified from N.JA.C. 5:80-6.11 and amended by R.2018 d.132,
effective July 2, 2018.

See: 49 N.ER. 1595(a), 50 N.IR. 1479(a).
Inserted commas throughout, and substituted “shareholders, or mem-

bers™ for “or sharcholders”. Former N.ILA.C, 5:80-6.9, Additional terms

of purchase, repealed.

5:80-6.10  Requests for use of escrow funds

All requests for the use of escrow funds or the investment
income earned thereon must receive written approval by the
Agency in accordance with procedures adopted from time to
time by the Agency.

Renumbered from 5:80-6.11 by R.1989 d.524, effective October 2,
1985.
See: 21 N.IR. 1509(b), 21 N.J.R. 3090(a).
Amended by R.2005 d.219, effective July 5, 2005.
Seer 37 NIR. 970(z), 37 N.TR. 2476(a).
Substituted “requests for the use™ for “use” preceding “of escrow
funds”™.
Recodified from N.JAC. 5:80-6.12 by R.2018 d.132, effective July 2,
2018.
See: 49 N.LR. 1595(a), 50 N.LR. 1479(a).
Former N.1LA.C. 5:80-6.10, Tax obligations, recodified to N.J.A.C.
5:80-6.8.

5:80-6.11 (Reserved)

Recodified to NLJLA.C. 5:80-6.9 by R.2018 d.132, effective July 2, 2018,
See: 49 N.LR. 1595(a), 50 N.J.R. 1479(a).
Section was “Approval and disclosure requirements™.

5:80-6.12 (Reserved)

Recodified to N.JA.C. 5:80-6.10 by R.2018 d.132, effective July 2,
2018.

See: 49 NJR. 1595(a), S0 N.JR. 1475(a),
Section was “Requests for use of escrow finds™.

5:80-6.13  (Reserved)

Repealed by R.1985 d.241, effective May 20, 1585.

Seer 17 N.LR. 505(2), 17 N.JR. 1258(b).

Renumbered from 5:80-6.12 by R.198% d.524, effective October 2,
1989,

See: 21 NLER. 1509(b), 21 N.L.R. 3090{a).

Supp. 2-22-22



5:80-7.1

COMMUNITY AFFAIRS

SUBCHAPTER 7. TENANT SELECTION STANDARDS

5:80-7.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Affirmative Fair Housing Marketing Plan” is a plan to at-
tract those people who would least likely apply for residence.

“Displaced person™ means a person or family who has been
displaced by governmental action or whose dwelling has been
extensively damaged or destroyed as a result of a disaster
declared or otherwise formally recognized pursuant to Feder-
al disaster relief laws.

“Elderly family” is a family in which the head of house-
hold, the spouse or surviving spouse of the head of house-
hold, or the sole member is 62 years of age or older or is a
person with a disability.

“Family” is a person or two or more persons sharing resi-
dency and related by blood, marriage, or operation of law, or
who demonstrate a stable relationship which has existed over
a period of time.

“Head of household” is the adult member of a family who
is the head of the household for purposes of determining in-
come eligibility and rent.

“Household” is one or more persons who share or will
share a residence.

“Minority” is a person who belongs to; one or more groups
that have historically been subjected to discrimination or dis-
parate treatment because of any of the characteristics set forth
in the NJLAD; or a minority group as that term may be de-
fined or utilized by the New Jersey Division on Civil Rights
or by HUD in connection with the application or enforcement
of Federal or State Iaws concerning fair housing.

“Person with a disability” means a person who hag a disa-
bility as defined in the New Jersey Law Against Discrimina-
tion (NJLAD), N.J.S.A. 10:5-1 et seq., or at section 223(d) of
the Social Security Act, 42 U.S.C. § 423(d), or a person who
has a “developmental disability” as defined at 42 U.S.C. §
5002(8).

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 NJR. 970(a), 37 N.JR. 2476(a).

Rewrote “Disabled person™ and “Displaced person” and deleted
GII_I‘[}‘D”.

Amended by R.2022 d.031, effective February 22, 2022.
See: 53 N.JR. 1187(a), 54 N.J.R. 354(a).

Deleted definitions “Disabled person”, “Handicapped”, and “Housing
needs”; rewrote definitions “Elderly family” and “Minority”; in defini-
tion “Family”, inserted “a person or” and a comuma following “maz-
riage™; added definitions “Head of houschold” and “Person with a disa-
bility”; and in definition “Household”, substifited “who™ for “which”.

Supp. 2-22-22

5:80-7.2 General policy

{a) It is the policy of the Agency that housing sponsors,
owners, and managing agents adhere to all Federal, State, and
local fair housing laws in selecting responsible tenants, while
minimizing unit vacancies to maintain adequate cash flow.
Additionally, it is the policy of the Agency that housing spon-
sors, owners, and managing agents endeavor to promote fair
and equal treatment in housing and take into account historic
disparities in housing based on race, national origin, disabil-
ity, and other protected characteristics when screening appli-
cants and selecting future residents.

(b) Failure to exercise due care in the selection process can
have costly consequences. Each owner is responsible for se-
lecting tesponsible, eligible tenants, while taking particular
care to avoid any practices that may directly or indirectly
perpetuaie discrimination or reduce housing opportunities for
underserved, low-income, or minority populations. To avoid
such problems, each owner must develop and maintain rea-
sonable, non-discriminatory tenant selection procedures.

(c) The procedures should be designed to select applicants
who will not only meet the tenant eligibility requirements for
HUD or other subsidy programs but will also be responsible
tenants. Project personnel shall be instructed in the proce-
dures, which shall include, but not be limited to:

1. How to screen tenants;

2. Fair Housing and Equal Opportunity laws, in partic-
ular which criteria are not permitted pursuant to the New
Jersey Law Against Discrimination and the State and Fed-
eral Fair Housing Acts, Such instruction should include an-
ti-bias or implicit bias training, .

3. Required preferences and economic mixes;

4, Limitations on admission of single persons and over-
income applicants; and

5. How to select tenants from among multiple eligible
applicants. '

(d) All assisted living residences (ALRs) are subject to the
New Jersey Department of Health screening requirements as
set forth in N.J.A.C. 8:36 and the requirements of the New
Jersey Department of Health, Division of Health Facilities
Evaluation and Licensing and/or the New Jersey Department
of Human Services, Division of Medical Assistance and
Health Services.

Amended by R.1998 d.80, effective February 2, 1998.
See: 29 N.LR. 3214(a), 30 N.LR. 539(b).
Added (4).
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).
Amended by R.2022 d.031, effective February 22, 2022,
See; 53 N.JR. 1187(a), 54 N.IR. 354(n).
Rewrote (2), (b), the introductory paragraph of (¢}, and (c)2; and in
{c)5, inserted “multiple”,
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5:80-7.3 Screening criteria

(a) Owners are expected to exercise sound judgment in the
tenant selection process.

(b} Owners may consider the following factors when
screening applicants. These factors are not all inclusive and
the absence of any of these factors is not sufficient reason to
reject an applicant. Costs of credit checks may be charged as
a project expense.

1. Demonstrated ability to pay rent and make timely
payment.

2. Comments from prior landlords: Tenants with histo-
ries of damaging units may present high risks. The en-
dorsement of a prior landlord is preferable to the judgment
of a present landlord. A responsible tenant may receive a
bad recommendation just as a disruptive tenant might re-
ceive a good recommendation from the present landlord.
The present landlord’s interests are not always the same as
the owner’s interests. Prior fo a decision on admission be-
ing made, applicants shall be given an opportunity to re-
spond to any comments as to their prior or current tenancy,
made by prior or current landlords, and produce any docu-
mentation bearing on the comments or their responses to
them.

3. Credit references: Preference should be made for
demonstrated ability to pay rent based on prior rental histo-
ry, but credit checks may be useful when no rent-paying
history is available. However, the lack of a rent-paying or
credit history shall not avtomatically disqualify an appli-
cant. That part of any credit history arising from unpaid
medical bills or from student loans incurred in connection
with educational institutions that have ceased operations
shall not be considered in determining tenant eligibility.

4. Prior exposurs to the legal system: Owners often
seek information regarding prospective temants’ contacts
with the legal system. Tenants may not be rejected solely
due to contact with the Jegal system. Particular care must
be taken to avoid rejecting tenants in a manmer that results
in, or may have the effect of, discriminating against any
person because of factors described in the NJLAD or other
State or Federal fair housing or civil rights laws.

1. Prior or current involvement in civil actions: Pro-
spective tenants may be involved in civil litigation for
any number of reasons that would not affect their desira-
bility as tenants, or which might justify rejection. A ten-
ani may not be rejected solely because he or she hag
sued or been sued by a prior landlord or has participated
in a class action lawsuit against a landlord. An owner
may nevertheless inguire about the circumstances and
outcome of such a suit. A judgment or verdict in favor of
a tenant shall not be grounds to reject a prospective ten-
ant.

. Involvement with the criminal justice system:
HUD and the New Jersey Division on Civil Rights have
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determined that some tenant selection practices that in-
clude criminal background checks may have the result of
unlawful discrimination because they have a disparate
impact based on race or national origin or because they
are often used as a pretext for treating prospective ten-
ants differently based on race or national origin. Accord-
ingly, an owner may not reject a tenant’s application
solely on the grounds that the tenant has had prior con-
tact with the criminal justice system. Owners may never-
theless reject a prospective tenant who has been convict-
ed of sericus crimes or felonies, including, but not lm-
ited to, crimes of violence, domestic abuse, or the matw-
facture or distribution of i#Hlicit substances, when the re-
jection of such prospective tenant is necessary to serve a
substantial, legitimate, nondiscriminatory interest of the
housing provider, such as the protection of any person or
property. Owrers may also consider the number of prior
convictions of other offenses, bt shall discount those
which are remote in time or may not reasonably repre-
sent the prospective tenant’s current behavior. For ex-
ample, an owner may generally reject a tenant who hag
been convicted of a serious offense or a series of lesser
offenses but may not do so if such offenses occurred in
the prospective tenant’s youth or more than 10 years
ago. Owners should conduct an individualized assess-
ment when determining if a prospective tenant is to be
rejected based on criminal history and such assessment
should take mto account the nature and severity of the
individual’s conviction or convictions; the amount of
time that has elapsed since the criminal conduct oc-
curred; the age of the individual at the time of the con-
duct; the individual’s tenant history before and afier the
conviction or conduct; and any rehabilitation efforts un-
dertaken by the prospective tenant. Convictions for mi-
nor offenses, such as disorderly persons or traffic of-
fenses or misdemeanors, particularly if occurring in the
prospective tenant’s youth or more than 10 years ago,
shall not be grounds to reject an otherwise qualified pro-
spective tenant. Arrests not resulfing in conviction shall
not be considered.

Amended by R.2022 d.031, effective February 22, 2022.
See: 53 N.LR. 1187(a), 54 N.JR. 354(a).
Rewrote the section.

5:80-7.4 Non-discrimination

{a) Owners must comply with all Federal, State, or local
fair housing and civil rights laws and regulations and with all
squal opportimity requirements set forth at N.JL.S.A. 55:14K-1
et seq., Agency regulations, and HUD’s administrative proce-
dures.

(b) No person shall be discriminated against and no action
shall be taken that has the purpose or effect of discriminating
against a person because of race, creed, color, national origin,
nationality, ancestry, age, sex, familial status (including preg-
nancy), mayital status, domestic partnership or civil union
status, affectional or sexual orientation, gender identity or
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expression, atypical hereditary cellular or blood trait, genetic
characteristic, liabitity for service in the Armed Forces of the
United States, mental or physical disability or perceived disa-
bility, AIDS and HIV infection status, source of lawful in-
come or rent subsidy, or any other grounds provided by the
NILAD, including, but not limited to, subsections g. and h.
thereof, Additionally, nor shall any person be discriminated
against or be subjected to conduct that has the purpose or
effect of discriminating because of age in admission to, or
continuance of occupancy in, any housing project receiving
Agency assistance except for a housing project constricted
under a governmental program restricting occupancy fo per-
sons 62 years of age or older, or of at least 80 percent of the
dwelling units to persons 55 years of age or older and any
members of their immediate households or their occupant
surviving spouses, or which is designated as Housing for
Older Persons as defined at N.J.S.A. 16:5-5(mm), or con-
structed as a retirement subdivision or retirement community,
as defined in the “Retirement Community Full Disclosure
Act,” N.LS.A. 45:22A-1 et seq.

{c) Any complaints, whether made by tenants, applicants
for tenancy, or received by housing sponsors or managing
agents that allege violations of civil rights or fair housing
laws, tules, or regulations in the tenant selection process shall
be referred to the Agency, to the New Jersey Division on Civ-
il Rights, and to HUDD’s Regional Offices of Fair Housing and
Equat Opportunity for possible compliance actions.

(d) Owners must also comply with requirements imposed
in Agency and HUD program statites, regulations, and ad-
minisirative procedures,

{e} Owners are subject to all State and Federal civil rights
laws and Agency and HUD administrative requirements on
non-discrimination. These civil rights laws and administrative
requirements apply to the process of accepting applications
and selecting tenants from among eligible applicants, as well
ag to the process of assigning units, Owners shall not place
minority tenants in one part of the project and non-minority
tenants in another part.

{f) In partially assisted Section 8 projects (that is, those
with less than 100 percent of the units under a Section 8 con-
tract), HUD administratively requires that assisted tenants
must be dispersed throughout the project. Note: In projects
designed for both elderly and non-elderly families, owners
may place clderly and non-elderly families in separate areas
of the project.

Amended by R.2022 d.03], effective February 22, 2022.
See: 53 N.IR. 1187(a), 54 N.JL.R. 354(x).
Rewrote the section.

5:80-7.5 Priorities and preferences

{a) Priorities or preferences for admission to otherwise eli-
gible applicants are governed by (b) and (c) below, so long as
such priorities and preferences are consistent with State and
Federal fair housing and civil rights laws and rules, the own-
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er’s Affirmative Fair Housing Marketing Plan, and with all
the formation and financing documents and regulatory
agreements governing the project to the extent that they do
not conflict with any applicable fair housing or civil rights
laws.

(b) The following applies to applicants who are persons
with a disability, displaced persons, and to applicants residing
in substandard housing:

1. For all units, owners must give preference to appli-
cants who are either living in substandard housing or who
are displaced persons,

2. For all units designed specifically for the elderly,
owners must give priority to elderly applicants and to ap-
plicants who are persons with a disability on an equal ba-
sis.

3. For all barrier-free or partially bamrier-free units de-
signed specifically for persons with a disability, owners
must give first priority to persons with a disability who
need the modified design to permit them to operate inde-
pendently with comparative ease under normal circum-
stances. All other persons with a disability, will be given
second priority. The elderly will be given third priority.

{c) The following apply to local residency preferences;

1. While owners may not require local residency as a
pre-requisite for admission, they may, with Agency and
HUD approval, give priorify to residents of the municipali-
ty in which the project is located.

2. The Agency will approve the use of local residency
preferences only if such preferences will not be incon-
sistent with State and Federal equal opportunity require-
ments and will not frustrate achievement of the goals of the
Affirmative Fair Housing Marketing Plan. For example, if
the Agency determines that affirmative marketing goals
and objectives cannot reasonably be achieved with a resi-
dency preference for all units, the Agency may deny a re-
quest for use of residency preferences or approve it for on-
Iy a portion of the units. Residency preferences may be
used during initial rent-up and to fill vacancies occurring
subsequent to the rent-up period. Residency preferences
shall not be permitted if the application of such preferences
will be inconsistent with, or may result in outcomes incon-
sistent with, the NJLAD or other State or Federal fair hous-
ing or civil rights laws, rules, or regulations.

i, When applying residency preferences, persons
expected to reside in the municipality as a result of cur-
rent or planned employment must be counted as resi-
dents. “Planned employment” means that an individual
has a bona fide offer to work in the municipality.

ii.  If there are applicants on the chronological wait-
ing list, the owner may select a resident over a non-
resident even if the non-resident is higher on the waiting
list or exhibits greater need. However, if there are no eli-
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gible residents on the waiting list, an owner cannot hold
a unit open until an eligible resident is found.

ifi. If certain categories of applicants are targeted on
the Affirmative Fair Housing Marketing Plan and if
there are insufficient numbers of such applicants who are
residents of the municipality, then the owner must solicit
those applicants from cutside the municipality.

(d} In the case of assisted living residences (ALRs), pref-
erences and priorities may be set according to the New Jersey
Medicaid procedures and guidelines or the guidelines of any
other insurer that may be paying for the costs of services to
the applicant.

{e} A priority or preference shall be given to persons enti-
tled to a priority or preference by any goveming law or regu-
lation applicable to projects financed by the Agency.

Amended by R.1698 d.80, effective February 2, 1998.
See: 29 N.JR. 3214(a), 30 N.JR. 539(b).

Added (d).
Amended by R.2022 d.031, effective February 22, 2022,
See: 53N.IR. 1187(a), 54 N.LR. 354(a).

Rewrote the section.

5:80-7.6 Limitations on admission of ever-income ten-
ants

{(a) When applicants who are income-eligible and other-
wise qualified are available, the owner may not lease any unit
to an applicant whose income exceeds the applicable income
limit.

(b) The owner may lease such units to over-income appli-
cants only after he or she has exerted a good faith effort to
attract income-eligible applicants and such applicants are not
available in sufficient numbers fo attain full occupancy.

(¢) Under no circumstances may an owner lease more than
10 percent of the units to over-income applicants without the
prior written approval of the Agency.

(d) At Below Market Interest Rate, rent supplement, or
Section 236 projects, an owner must also obtain the prior
written approval of HUD or the Contract Administrator,

(e) At Section 8 projects, an owner must also obtain prior
written HUD approval, except in projects where the Section 8
Contract allows up to 20 percent over-income tenancies.

() Before admifting any over-income applicant in accord-
ance with these regulations, the owner must cerfify in writing
that:

1. He or she has made all assisted units avajlable for
occupancy by eligible families;

2. He or she has taken all reasonable steps to attract in-
come-eligible applicants;

3. No qualified income-eligible applicant was available
ot, as applicable, an imsufficient number of qualified in-
cotne-eligible applicants was available to attain full ocou-
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pancy when the over-income applicant was selected for
admission,

(g} The owner must retain this certification in the over-
income tenant’s file,

(b} If an owner fails to comply with the provisions of this
section, the Agency may invoke any remedies available pur-
suant to N.J.S.A. 55:14K-1 et seq., or Agency regulations. In
addition, the Housing Assistance Payments (HAP) contract
and/or Section 8 regulations provide that HUD may reduce
the number of units wnder the HAP contract, invoke other
remedies available under the confract, or consider such failure
as grounds for suspension or debarment from HUD programs.

(i) In the case of assisted living residences (ALRs), where
the owner has made a good faith effort to attract income-
eligible applicants as provided at (b) above but there is no
qualified income-eligible applicant available, an ALR owner
may be permitted to rent an income-restricted unit to an over-
income applicant, provided that:

1. The ALR adheres to the provisions of (a), (c), (f) and
(g) above; and

2. The ALR rents the next availzble non-restricted
ALR unit to the next qualified income-eligible applicant
who applies.

(j) Notwithstanding (&) through (i) above, owners shall not
lease units to over-income tenants if doing so will, or may,
result in a violation of any laws, rules, regulations, governing
documents, or regulatory agreements applicable to the pro-
Ject, including those associated with any funding or financing
sources or with any agreement providing for an abatement of
taxes. Further, no unit shall be leased to an over-income ten-
ant if doing so will or may result in discrimination or differ-
ential treatment inconsistent with the NJLAD or other appli-
cable State or Federal laws, rules, or regulations relating to
civil rights or fair housing,

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 NLIR. 3214(a), 30 N.LR. 53%(h).

Added (i),

Notice of readoption with technical change, effective October 16, 2017.
See: 49 NLIR. 3423(c).

Amended by R.2022 d.031, effective February 22, 2022,

See: 53 N.JR. 118%a), 54 N.IR. 354(a).

In (b), inserted “in sufficient numbers to attain fuil occupancy”™; in (e),
substituted “must also” for “aiso must®, deleted “older™ preceding “pro-
jects”, and inserfed “over-income tenancies™; in ()1, deleted “committed
under the contract” following “units”; in (f)2, substituted “has” for
“had”; rewrote (£)3; in (h), substituted “provisions” for “provision” and
“pursuant to” for “under”, inserted a comma following the N.I.S.A. cite,
substituted “Housing Assistance Payments (HAP)” for “HAP” , and
added a comma following the second occurrence of “contract™; in the
infroductory paragraph of (i), substituted “at” for “in”, and inserted
“qualified”; in ()2, inserted “qualified”; and added (j).

5:80-7.7 Nonimmigrant alien students

(a) Section 214 of the Housing and Community Develop-
ment Act of 1980, 42 U.S.C. § 1436a, prohibits HUD from
making housing assistance available to nonimmigrant alien
students.

Supp. 2-22-22
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(b) A nonimmigrant alien student is a person who:

1. Has a foreign residence which he or she has no in-
terttion of abandoning;

2. Is a beona fide student qualified to pursue a full
course of study; and

3. Is admitted to the United States temporarily and
solely for pwposes of pursuing such a course of study at an
established institution of learning or other recognized place
of study in the United States, particularly designated by
hime or her and approved by the Attorney General of the
United States after consultation with the Department of
Education of the United States.

(¢) Nonimmigrant alien student also includes the alen
spouse and minor children of such alien, if accompanying
such alien or following to join him or her.

(d) If an applicant identifies himself or herself or his or her
spouse as a student, the owner must request proof of United
States citizenship or ask the applicant to sign a statement cer-
tifying that he or she is not a nonimmigrant alien student as a
condition of acceptance for residency. An example certifica-
tion form is appended as Exhibit A; the precise terms of such
certification may vary in accordance with changes or amend-
ments in applicable laws, rules, or regulations.

Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.JR. 3423(c).

Section was “Non-immigrant stedent aliens”.
Amended by R.2022 d.031, effective February 22, 2022.
See: 53N.JLR. 1187(a), 54 N.JLR. 354(a).

In (b)3, deleted “(Attorney General)” preceding “after”; and rewrote
{c) and (d).

5:80-7.8 Prohibited conditions for admission

{a) In screening applicants for admission, owners may not
impose irrelevant admissions criteria to screen out otherwise
eligible applicants.

(b) Physical examinations: Owners may not routinely re-
quire that all elderly applicants undergo physical examina-
tions as a condition of admission. However, if the owner has
reason to believe that the applicant’s physical condition is
such that his or her admission might have an adverse impact
on the rights of other fenants to enjoy their vnits, or that he or
she might not be able to care for the unit and carry out his or
her obligations under the lease, the owner may require the
applicant to furnish evidence of his or her ability to live inde-
pendently (with or without attendant care). In the case of as-
sisted living residences, screening of applicants’ physical or
medical conditions shall be conducted in accordance with
N.J.A.C. 8:36.

{c) Donations or contributions: Owners of rental projects
may not require a donation, contribution, or membership fee
as a condition of admission. However, owners of cooperative
housing projects may charge membership fees.

Supp. 2-22-22
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EXHIBIT A

FORMAT OF ADDENDUM TO APPLICATION
FOR HOUSING ASSISTANCE

{Precise terms may change in order to reflect changes in

“applicable laws or regulations)

By law, housing assistance cannot be provided fo any
nonimmigrant alien student or the alien spouse and minor
children of such alien ( 42 U.S.C. § 1436a).

Definition of Nonimmigrant Alien Student: (1} an alien
having a residence in a foreign country which he or she hag
no imention of abandoning, who is a bona fide student quali-
fied to pursue a full course of study and who is admitted to
the United States temporarily and solely for the purpose of
pursuing such a course of study at an established institution of
learning or other recognized place of study in the United
States, particularly designated by him or her and approved by
the Attorney General of the United States {Attorney General)
after consultation with the Department of Education of the
United States, which institution or place of study shall have
agreed to report to the Attomey General the termination of
aftendance of each nonimmigrant student and if any such in-
stitution of learning or place of study fails to make reports
promptly the approval shall be withdrawn, and (2) the alien
spouse and minor children of any such alien if accompanying
him or her or following to join him or her,

I certify that I have read the information above and that I
am not a nonimmigrant alien student, and that no others in my
household are nonimmigrant alien students.

Applicant Date
WARNING: 18 U.S.C. § 1001 provides, in part, as fol-
lows: “[Whoever, in any matter within the jurisdiction of the
executive, legislative, or judicial branch of the Government of
the United States, knowingly and willfully—(1) falsifies...a
material fact; (2) makes any materially false, fictitious, or
fraudulent statement or representation; or (3) makes or uses
any false writing or document knowing the same to contain
any materially false, fictitious, or fraudulent statement or en-
try; shall be fined under this title, imprisoned not more than 5
years or, if the offense involves international or domestic
terrorism..., imprisoned not more than § years, or both.”

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.JR. 3214(a), 30 N.J.R. 539(b).

In (b), added a third sentence. :

Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.LR. 3423(c).

Amended by R.2022 d.031, effective February 22, 2022.

See: 53 N.JR. 1187(a), 54 NJ.R. 354{a).

In (a), deleted “that are used” following “criteria™; in (¢), inserted a
commz following “contribution” and substituted “However,” for “Of
course™; deleted former Exhibit A and recodified former Exhibit B as
Exhibit A; and in Exhibit A, inserted “(Precise terms may change in
order to reflect changes in applicable laws or regulations)”.

Next Page is 80-24.1
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5:80-8.3

SUBCHAPTER 8. OCCUPANCY REQUIREMENTS RE-
GARDING INCOME

5:80-8.1

(a) The rules within this subchapter shall apply to all
Agency-financed housing projects except as provided in (b)
below.

General applicability

{b) For housing projects assisted by subsidies from HUD,
or financed with the proceeds of tax exempt bonds pursuant
to the Internal Revenue Code or financed by a loan which is
insured or guaranteed by the United States or any agency
thereof or financed or assisted, in whole or in part under any
program of the United States (colectively, “Federal Pro-
grams™), the rules, regulations and/or requirements under the
Federal Programs for occupancy requirements regarding in-
come shall be used in addition to or in place of, as appropri-
ate, the rules within this subchapter. Reference to any State or
Federal statutes shall include any amendments or reenact-
ments which have been or may be made as to such statutes.

{¢) For purposes of this subchapter, “family” means:

1. For projects receiving subsidies under Section 236
or Section 8 Programs, the same as defined under the ap-
plicable Section 236 or Section 8 rules, regulations or re-
quirements; or

2. For all other projects, two or more persons who live
or expect to live together as a single household in the same
dwelling unit or an individuat at least 18 years of age who
is not a full-time student.

R.1977 d.71, effective March 4, 1977.

See: 9 N.TR. 62(c), 9 N.IR. 164(c).

Amended by R.1983 d.470, effective November 7, 1983.-
See: 15 N.TR. 1212(a), 15 N.IR. 1860(z).

Increased maximum gross aggregate family income from $26,850 to
$45,000. Also added new (b), .
Amended by R.1985 d.241, effective May 20, 1985.

See: 17 N.LR. 505(a), 17 N.JR. 1258(b).

Subsections (¢) through (f) added.

New Rule, R.1986 d.258, effective July 7, 1986,
See: 17 N.IR. 1620(a), 18 N.JR. 1373(b).
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 N.JR. 8(a), 26 N.LR. 2565(a).

Amended by R.2005 d.219, effective Fuly §, 2005.
See: 37 N.LR. 970(a), 37 N.LR. 2476(a).

5:80-8.2 Maximum gross aggregate family income

(a) Admission to housing projects shall be limited to fami-
lies whose gross aggregate family income at the time of ad-
mission does not exceed six times the annual rental or carry-
ing charges approved by the Agency except for families with
three or more dependents, whose incomes may be up to seven
times the annual rental or carrying charges. Annual rental or
carrying charges shall include the value or cost of heat, light,
water, sewerage, parking facilities and cooking fuel that are
provided to or incurred by the family in connection with its
occupancy of a dwelling. In addition, carrying charges in-
ciude rent normally associated with rental projects as well as
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other costs associated with cooperative apartments. There
may also be included an amount equal to six percent of the
original cash investment of the family in a mutual or coopera-
tive housing project and the value or cost of repaimting and
replacing any fixtures or appliances.

(b) Notwithstanding (a) above, the Agency, in conjunction
with any financing, may impose income limits at levels lower
than those set forth above.

New Rule, R.1985 d.241, effective May 20, 1985,
See: 17N.ER. 505(a), 17 N.LR. 1258(b).
Amended by R.1986 d.258, effective July 7, 1986,
See: 17N.LR. 1620(s), 18 NI R. 1454(b).

Recodified from section 1 and substantiaily amended.
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 NLLR. 8{a), 26 NLLR. 2569(a).

Amended by R.2005 d.219, effective July 3, 2005.
See: 37 N.LR. 970(a), 37 N.IR. 2476(z).

5:80-8.3 Occupancy requirements for housing projects

{a) For housing projects financed by the Agency with the
proceeds of bonds where the interest is exempt from Federal
taxation, and where the project must contam a certain number
of units to be occupied by individuals of specified income
levels pursuant to section 142(d)(1) of the Internal Revenue
Code (Code), at all times during the qualified project period
as defined in section 142(d)(2)(A) of the Code, at least 20
percent of the residential units shall be occupied by individu-
als whose income is 50 percent or less of area median gross
income or at least 40 percent of the residential units shall be
occupied by individuals whose income is 60 percent or less of
area median gross income (the “mcome-restricted units™). In
allocating the units in a project which is to contain income-
restricted units, the Agency may require the distribution of
such units among the different sized units to reflect the same
percentage distribution as the number of different sized units
bears to the fotal number of units. A greater percentage of the
income-restricted units may, however, be allocated to the
larger umits. Additionally, income-restricted units shall be
distributed throughout the project such that the tenants of
such units will have equal access to and enjoyment of all
common facilities of the project. X there are changes in Fed-
eral law or in the Code or regulations with regard to the
above-referenced matter, the Agency may adjust the above
recuirements accordingly.

(b) In assisted living residences financed by the Agency
with the proceeds of Agency bonds where the interest on the
bonds is exempt from Federal taxation, either not less than 20
percent of the units shall be occupied by individuals whose
mcome is 50 percent or less of area median gross income, or
not less than 40 percent of the units shall be occupied by per-
sons whose income is 60 percent or less of area median gross
income, at all fimes during the qualified project period as
defined in section I42(d)(2)(A) of the Code (the “income-
restricted units™). All ALRs shall reserve 10 percent of the
income-restricted units for occupancy by persons whose
monthly income does not exceed 300 percent of the monthly
Federal Supplemental Security Income (SSI) benefit amount
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{which amount is determined and published annually by the
Social Security Administration), unless such 10-percent utili-
zation requirement is waived or reduced for the applicable
region of the State or Statewide by the New Jersey Commis-
sioner of Health (Commissioner) pursuant to N.J.S.A, 26:2H-
12.17 or any successor statute. Income-restricted units shall
be distributed throughout the project such that the residents of
such units shall have equal access to and enjoyment of ail
common areas of the project.

(c) For assisted living residences financed by the Agency
with the proceeds of bonds where the interest is not exempt
from Federal taxation, 20 percent of the units shall be set
aside for persons whose incomes are 80 percent or less of the
area median income. Ten percent of the 20 percent of the
upits set aside shall be reserved for persons whose monthly
income does not exceed 300 percent of the monthly Federal
Supplemental Security Income (SSI) benefit amount (which
amount is. determined and published annually by the Social
Security Administration) unless such 10-percent utilization
requirement is waived or reduced for the applicable region of
the State or Statewide by the Commissioner pursuant to
N.J.S.A. 26:2H-12.17 or any successor statute.

New Rule, R.1985 d.241, effective May 20, 1985,
See: 17 N.LR. 505(a), 17 N.LR. 1258(b).
Amended by R.1986 d.258, effective July 7, 1986.
See: 17 N.IR. 1620(a), 18 N.J.R. 1373(h).

Recodified from section 2 and substantially amended.
Amended by R.1998 d.80, effective February 2, 1998.
See: 29 NLLR. 3214(a), 30 N.LR. 539(b).

Added (b) and (c).

Amended by R.2005 d.219, effective July 5, 2005.
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).

Rewrote the section.

Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.IR. 3423(c).

5:80-8.4 Special Multiple Family Units within housing
projects located in municipalities affected by
casino gaming

{a) Special Multiple Family Units may be approved and
designated by the Agency in accordance with this Section on
application by the Housing Sponsor where the Agency deter-
mines the municipality wherein the project is located is expe-
riencing housing shortages as a result of the authorization of
casino gaming.

(b} A Special Muitiple Family Unit is a dwelling unit spe-
cifically designed to accommodate two or more families as
defined in N.J.A.C. 5:80-8.1(c), and which has been so certi-
fied by the Agency after adequately meeting the following
minimum criteria:

1. The dweiling unit has separate sleeping areas, each
with adequate privacy, for each family; and

Supp. 2-22-22

2. The dwelling unit has separate full bathrooms, each
with adequate privacy, for each family; and

3. The rentat of the dwelling unit complies with all rel-
evant State and Jocal occupancy laws.

{c) For purposes of determining income eligibility for ad-
mission into a Special Multiple Family Unit, the gross aggre-
gate family income of each family is to be considered sepa-
rate and apart from the gross aggregate family income of the
other family or families occupying the unit. The full rental
and camrying charges of the umit are to be used in determining
each family’s eligibility for admission, notwithstanding each
family’s planned or actual percemiage contribution toward
those charges, provided there is a written consent in the lease
holding each family jointly and severally liable for these
charges.

{d) A single family is deemed to exist among two or more
individuals if those individuals have a joint personal econom-
ic relationship, other than their mutual interest in renting the
same dwelling unit. Joint ownership of personal assets, com-
mingling of personal accounts, economic dependency among
the individuals, and/or the joint filing of income tax returns
shall be evidence of a joint personal economic relationship.

(e) The rental of units to families must be consistent with
Federal housing and tax laws and/or regulations, where such
laws or regulations apply to government-financed develop-
ments or Agency tax-exempt bond financing of such devel-
opments.

() The rental of Special Multiple Family Units, irespec-
tive of the income levels of tenants therein, shall not be con-
sidered the rental of units to low and moderate income fami-
lies for purposes of meeting Federal and State requirements to
provide a certain percentage of units for those of low and
moderate income, pursuant to N.J.A.C, 5:80-8.3.

New Rule, R.1986 d.258, effective July 7, 1986,
See: 17N.JR. 1620(a), 18 N.LR. 1373(b).
Amended by R.1994 d.300, effective June 20, 1994,
See: 26 N.J.R. 8(a), 26 N.LR. 2569(a).
Notice of readoption with technical change, effective October 16, 2017.
Ses: 49 N.IR. 3423(c).
Section was “Special Multiple Family Unit within Housing Projects
located in municipalities affected by casino gaming™.

5:80-8.5 Recertification of income

The procedure for calculation and certification of gross ag-
gregate family income in determining a family’s eligibility
for admission fo a housing project as required under this sub-
chapter shall be conducted as set forth in N.JLA.C. 5:80-20.

Amended by R.1986 d.258, effective July 7, 1986.
See: 17N.JR. 1620(a), 18 N.TR. 1373{h).

Recodified from section 3 and substantially amended,
Amended by R.1994 d.300, effective June 20, 1954,
See: 26 N.IR. 8(a), 26 N.I.R. 2569(a).
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5:80-9.4

SUBCHAPTER 9. RENTS

5:80-9.1 Purpose

It is the express purpose of the following regulations to
promote the statutory functions and obligations of the Agency
by ensuring that the rents and/or carrying charges applied in
housing projects are sufficient to pay normal operating,
maintenance and wility costs; provide an adequate rate of
return to individuals or corporations that provide capital to
assist in the development of housing projects; provide debt
service payments adequate to protect the financial interest of
the Agency and its bondholders; provide reserves for repair
and replacement; and ensure adequate, safe and sanitary
housing for the low and moderate income families that the
Agency was created to serve.

Amended by R,1951 d.334, effective July 1, 1991.
See: 22 N.IR. 2389(b}, 23 N.JR. 2055(a).
Specification added.

Case Notes

Rent increase at housing project was adequafe and not excessive. In
the Matter of the Application for a Rental Increase at Jasontown 11
Apargments, 96 N.JAR.2d (HFA) 1.

5:80-9.2 Applicability

The rules within this subchapter shall apply to all housing
projects. In the event the housing project is assisted, directly
“or indirectly, by HUD or is financed by a loan from the
Agency that is insured or puaranteed by the United States, or
any agency thereof, the Agency may utilize the rent regula-
tions, requirements, or criteria for such project prescribed,
utilized, or required by F{UD or such guarantor or insurer. In
the event there are any inconsistencies between these rules
and the regulations, requirements, or criteria of HUD or other
United States agency insuring or guaranteeing the Agency
loan, the latter shall prevail. If a housing project contains
units that are rent-restricted pursuant to 26 U.S.C. § 42(g),
rents with respect to such units are subject to, and may not
under any circumstance exceed, any lynitations imposed pur-
suant to the Internal Revenue Code, as well as any Hmitations
imposed pursuant to this subchapter.

New Rule, R.1991 d.334, effective July 1, 1991,
See: 22 N.LR. 2389(b), 23 N.J.R. 2055(z).
Old section 9.2, “Rent determination” was recodified to 9.3.
Amended by R.2019 d.026, effective March 18, 2019,
See: 50 N.JI.R. 1985(a), 51 N.LR. 409(b).
Rewrote the section.

Next Page is 80-23
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Case Notes

Although a multi-family market rental project sought a rent increase
of 158%, the ALJ concluded that the project was entitled to a 3% rent
increase due to the increase in the consumer price index (CPI) and a
77 4% rent increase to offset operating losses for a total rental increase
of 25.4%. The agency’s 2% rent increase was lower than the amount
needed to offset the CPI increase, which was 2.6%, and the project was
entitled to a return on equity for 2017, Jasontown I Assoc. LP v. N.L
Hous. & Mortg. Fin. Agency, OAL Docket. No, HEA 10831-18, NI
AGEN LEXIS 507, Initial Decision (August 23, 2018).

5:80-9.3 Rent determination

(a) At least once each year, each housing sponsor shall
make a determination of the tents and/or carrying charges to
be applied in the housing project. Hereinafter, the term “rent”
shall be construed to include carrying charges and the term
“housing sponsor” shall be construed to include a properly
authorized representative of the housing sponsor. An anmual
rent determination shall be made regardless of whether or not
a rent increase is being requested.

(b) The rent determination shall be in the form of a resolu-
tion or letter from the sponsor.

Amended by R.1991 d.334, effective July 1, 1991,
Sag: 22 NLIR. 2386(b), 23 N.TR. 2055(a).

Text on supporiing documentation recodified fo 9.4; text on rent de-
termination recodified from 9.2; determination fo occur onge, at any
time, during each year.

Case Notes

Proposal for rent increase procedures cited (11 N.J.R. 304); rent vary-
ing power under former N.J.A.C. 5:18-1.2; rent control ordinance cannot
restrict rent increase approved by State agency for a Stafe financed,
supervised and regolated housing project. Overlook Terrace Manage-
ment Corp. v. Rent Control Board of West New York, 71 N.I 451, 366
A2d 321 (1976). .

5:80-9.4 Rent increase application

(a) Housing sponsors desiring to implement a rent increase
of an amount greater than three percent of the current rent, or
the increase which would be derived by multiplying the cur-
rent rent by the increase, if any, in the overall Consumer Price
Index for New York-Northeastern New Jersey as published
by the United States Department of Labor, Bureau of Labor
Statistics as of September 30 of the year preceding the year n
which the increase is sought to be implemented, whichever is
less, or for a project receiving subsidy, assistance, insurance
or guarantee by HUD shall submit a rent increase application
to the Agency's Director of Property Management. The ap-
plication shall consist of the rent determination and the fol-
lowing supporting documents:
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1. Name of sponsor, location of housing project, mum-
ber of apartments of each type;

2. Date of initial occupancy;

3. For Section 236 developments, a status report on the
housing project’s implementation of its current energy con-
servation plan;

4. A narrative statement of the reasons for the rent in-
crease;

5 Most recent certified audit report prepared In ac-
cordance with Agency regulations;

6. Summary of income and expenses for the preceding
12 month period prepared on an accrual basis for non-
federally subsidized housing projects. For all projects with
Federal subsidy, monthly operating reperts will be required
for the preceding three months;

7. Annual budget on which the requested rent increase
is based; and

8. Copy of notice fo fenants in accordance with
N.JAC. 5:80-9.6.

(b) In housing projects where there is a valid Housing As-
sistance Payments contract, in accordance with which rents
are or may be adjusted, the sponsor is not required to submit a
rent increase application, Rents will be adjusted in accord-
ance with the contract without resort to the rules within this
subchapter, except that the sponsor shall still be obligated to
make the rent determination as required by N.J.A.C. 5:80-9.3.

(c) In housing projects where there is no Housing Assis-
tance Payments contract or other subsidy, assistance, insur-
ance or guarantee from HUD, the sponsor is not required fo
submit a rent increase application for an annual rent increase
for an amount not greater than the lesser of:

1. Three percent of the current rent; or

7. The increase which would be derived by multiplying
the current rent by the increase, if any, in the overall Con-
sumer Price Tndex for New York-Northeastern New Jersey
as published by the United States Department of Labor,
Bureau of Labor Statistics as of September 30 of the year
preceding the year in which the increase is sought to be
implemented.

(d) For projects under (c) above, the sponsor may imple-
ment an annual rent increase for an amount not greater than
the amount calculated pursuant to this subsection by submit-
ting a letter so notifying the Agency’s Director of Property
Menagement at least 30 days prior to implementation of such
increase.

Amended by R.1991 d.334, effective Tuly 1, 1991.
See: 22 N.IR. 2389(b), 23 N.JR. 2055(a).

Text on notice to tenants and cooperators recodified to 9.6; text on
supporting documentation recodified from 9.3 and renamed rent increase
application; text from old 9.8, on auntomatic annual adjustments added at

(b)-

80-25

Amended by R.2003 d.128, effective March 17, 2003.
See: 34 N.IR. 3153(a), 35 N.IR. 1400(c).

In (a), rewrote the introductory paragraph and inserted “N.J.A.C.” fol-
lowing “in accordance with” in 8; added (c) and (d).

5:80-9.5 Additional rent increases in given fiscal year

The submission of a rent increase application for any given
fiscal year shall not preclude any sponsor from making addi-
tional or Tevised rent increase applications in the same fiscal
year, provided that they are submitted in accordance with all
the procedures set forth in this subchapier. Rent increases
implemented pursuant to N.J ALC. 5:80-9.4(c), however, shall
not be implemented more than once in any given fiscal year.

Repeal and New Rule, R.1991 d.334, effective July 1, 1991.
Sea: 22 NLJR. 2389(b), 23 N.J.R. 2055(a).
Amended by R.2003 d.128, effective March 17, 2003.
See: 34 NLLR. 3153(a), 35 N.LR. 1409(c).
Added the last sentence.

5.80-9.6 Notice to tenants and cooperators

(2) Prior to or simuitaneous with the submission of the rent
increase application pursuant to N.J.A.C. 5:80-%.4(a) to the
Agency, each housing sponsor shall provide, in writing, to
each tepant and cooperator and conspicuously post at the
housing project, a notice, in a form prescribed by the Agency,
setting forth the following:

1. The rent determination;

9. A statement that the rent determination is subject to
the review and approval of the Agency and, if applicable,
subject to the review and approval of HUD;

3. Reasons for the increase;

4. A statement that tenants and cooperators will have
30 days to inspect the rent increase application submitted
by the housing sponsor pursuant to NJAC. 5:80-9.4(a);
and

5 A statement that written comments on the proposed
rents may be submitted to the housing sponsor, managing
agent or the Agency’s Director of Property Management, at
their current address within 30 days of the rent increase ap-
plication being available for review.

(b) Upon expiration of the comment period, the housing
sponsor shall submit a certification to the Agency, in the form
prescribed by the Agency, that it has complied with the re-
quirements of N.J.A.C. 5:80-9.6(a).

(¢) If the housing sponsor fails to substantially comply
with the notice requirement of (a) above, the Agency shall
withhold processing of the rent increase application until
there is substantial compliance with such requirements.

(d) Upon implementation of an annual rent increase pursu-
ant to N.J.A.C. 5:80-9.4(c), the housing sponsor shall notify
each tenant and/or cooperator of the amount and the effective
date of the increase in accordance with the provisions of the
tenant’s or cooperator’s lease.
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Amended by R.1991 d.334, effective July 1, 1991,
See: 22 N.LR. 2389(b), 23 N.L.R. 2055(a).

Text on rent schedules approvable by the Department of Housing and
Urban Development repealed; text on notice to tenants and cooperators
recodified from 9.4; submission attachments specified; (¢) added.
Amended by R.2003 d.128, effective March 17, 2003,

See: 34 N.JR. 3153(a), 35 N.JR. 1409(c).

In (a), inserted “pursuant to N.1.A.C. 5:80-9.4(a)” following “rent in-
crease application” in the introductory paragraph and inserted “Property”
preceding “Management” in 5: added (d).

5:80-9.7 Agency review

(a) The Agency will review the rent increase application
submitted pursuant to N.J.A.C. 5:80-9.4(a) to verify the need
for the rent increase requested. If the application coutains
errors or omissions of a material nature, the Director of Prop-
erty Management shall require the housing sponsor to submit
the corrected or omitted material and provide tenants and
cooperators with notice that they will have 15 days to inspect
and comment upon the corrected or omitted material.

(b) Within 10 business days after receipt of the complete

rent increase application and any comments thereto, the
Agency shall:

1. For housing projects receiving subsidies under
HUD, submit the rent increase application to HUD for ap-
proval pursuant to N.J.A.C. 5:80-9.8;

2. For all other projects submitting a rent increase ap-
plication pursuant fo N.J.A.C. 5:80-9.4(a), process the ap-
plication in accordance with N.J.A.C. 5:80-9.9 and, if ap-
plicable, 5:80-9.11. The 10-business-day requirement in (b)
above shall not apply to rent increases subject to a hearing
as provided by N.JLA.C. 5:80-9.11.

(c) Prior to submission of any rent increase application to
HUD, the Agency may attach its comments and recormmend a
rent increase different from that requested by the housing
sponsor. If the Agency reduces or eliminates that portion of
the requested increase that would provide return on owner’s
equity, written notice of such reduction or elimination will be
provided to the housing sponsor by the Executive Director of
the Agency.

Amended by R.1991 d.334, effective Tuly 1, 1991,
See: 22 N.LR. 2389(b), 23 N.IR, 2055(a).

Application procedure specified further; tenants given 15 days to in-
spect documents,

Amended by R.2003 d.128, effective March 17, 2003,
See: 34 N.IR. 3153(a), 35 N.JLR. 1409(c).

In (a), inserted “submitted pursuant to N.J.A.C. 5:80-9.4(a)" follow-
ing “rent increase application™ and tnserted “Property™ preceding “Man-
agement” in the introductory paragraph; in (b)2, inserted “submitting a
rent increase application pursuant to N.J.A.C. 5:80-9.4(a)* following
“For all other prajects”,

Amended by R.2019 d.026, effective March 18, 2019,
See: 50N.LR. 1985(a), 51 N.JR. 409(b).

In (b)2, substituted “5:80-9.11” for “5:80-9.10” twice, and substitited

“10-business-day” for “10 business day™.

5:80-9.8 Rent increases approvable by the Department
of Housing and Urban Development

(a) In all housing projects receiving subsidies under the
Section 236 Interest Reduction Payments Program or Section

Supp. 3-18-19
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8 Housing Assistance Payments Program, rent increase appli-
cations shall be submitted to and are subject to approval by
HUD, unless the rent increase is automatically authorized
pursuant to N.LA.C. 5:80-9.4(b).

(b} Upon verification of the completeness, accuracy and
validity of the rent increase application pursuant to its review
under N.JLA.C. 5:80-9.7, the Agency will forward the rent
increase application to HUD for final action. The Agency will
notify the housing sponsor of HUD’s final decision.

Repeal and New Rule, R.1991 d.334, effactive Taty 1, 1991,
See: 22 N.JR. 2389(b), 23 N.J.R. 2055(a).

5:80-9.9  Increases approved by Agency

(a} If the rents are not subject to review and approval by
HUD nor subject to automatic annnal adjustments pursuant to
a valid Housing Assistance Payments contract, then the Fx-
ecutive Director may make or approve a rent increase without
a hearing as long as the resulting rents do not exceed the rents
in effect for the same units in the housing project at any time
in the previous 12 months by more than the combined per-
centage of paragraphs 1 and 2 below:

1. The percentage increase in the Consumer Price T
dex for rent and utilities for the most recently preceding 12
month period for which information has been published by
the United States Department of Labor; plus

2. Either oft

i The percentage, up to a maximum of 12 percent
annually, needed to fund operating deficits, debt service
arrears or reserves for repair and replacement incurred at
the housing project during the preceding 12 months,
provided that no part of the rent increase inclides an
amount allocated toward providing a return on equity to
the sponsor: or

i.  The percentage, up to a maximum of six percent
annually, needed to offset an inability to provide a return
on equity and to offset operating deficits, debt service ar-
rears or reserves for repair and replacement delinquen-
cies incurred during the preceding 12 months, if all or a
portion of the requested increase is intended to pay re-
turn: on equity.

(b} For housing projects receiving subsidies under the New
Jersey Urban Multi-Family Production Program (JUMFPP),
the Agency shall consider the amount by which the JUMPP
subsidy decreases annually, as well as any operating deficits
existing afier distribution of the annual JUMPP subsidy, in
determining the amount of rent increase needed pursnant to
(a) above.

(¢) The Agency shall provide the housing sponsor with a
copy of its calculations done pursuant to {(a) above,

Next Page is 80-26.1
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Amended by R.1991 d.334, cffective July 1, 1951.
See: 22 N.LR. 2389(b), 23 N.LR. 2055(a).
Stylistic changes.
Amended by R.1991 d.335, effective July 1, 1991.
See: 23 N.IR. 646(a), 23 N.IR. 2058(a).
Clarification of application of requirements to JUMPP added at (b).

Case Nofes

Citation to former N.LA.C. 5:80-1.9; defense of rent increase uncon-
scionability not available to tenant in summary dispossess action; agency
approval of rent increase can only be reviewed by Appellate Division.
Marine View Fousing Co. No. 1 v. Benoit, 188 N.J.Super. 539, 457
A2d 1241 (Law Div.1982).

5:80-9.10 Resetting of rent upon unit vacancy

(a) Notwithstanding the provisions of this subchapter, and
subject to any more restrictive Federal or State laws or
monthly fee limits for ALR units under N.J.A.C. 5:80-5.14,
the rent for. an individual affordability-restricted unit may be
reset up to the maximum amount for such unit upon the va-
cancy thereof where the tenant has died or voluntarily vacat-
ed, abandoned, or been legally evicted from the umit.

1. In determining the maximum rent, the calculation
shall be based upon the applicable maximum allowable n-
come assuming residence by 1.5 persons per bedroom and
the payment of no more than 30 percent of the maxinmm
allowable income for rent.

9 The maximum rent for any affordability-restricted
unit shall be determined in accordance with ()1 above
pursuant to the most recent year’s figures as shown on that
chart of the maximum allowable rents, which is available
on the Agency’s website at hitp://njhousing.povidca/hmfa/
developers/credits/compliance/limits.shtml.

New Rule, R.2019 d.026, effective March 18,2019,
See: 50 N.J.R. 1985(a), 51 N.JR. 409(b).

Former N.LA.C. 5:80-9.10, Increase subject to hearing, recodified fo
N.JLA.C, 5:80-9.11.

Next Page is 80-27
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5:80-0.11 Increase subject to hearing

(2) In projects not subject to HUD approval nor subject to
automatic annual adjustments, if the Executive Director of the
Agency approves a rent increase which exceeds the amounts
specified in N.J.A.C. 5:80-9.9(a), in order to cover any pur-
pose including but not limited to operating deficits, debt ser-
vice arrears, reserves for repair and replacement delinquen-
cies incurred during the preceding 12 months, inability to pay
return on equity, increases in permitted return on equity and
accelerated amortization of any supplemental financing, then
any person, association or corporation aggrieved by such de-
termination may file for a hearing by submitting a written
request to the Executive Director. Housing sponsors shall
give written notice to all tenants and cooperators affected by
such rent increase approved by the Executive Director and of
their opportunity to request a hearing. Persons, associations or
corporations aggrieved by the increase must file their request
for a hearing within 21 days of said notice.

(b) Upon receipt of a request for a hearing or upon his or
her own initiative, the Executive Director shall request that
the Office of Administrative Law conduct same. All hearings
shall be conducted according to the procedures established by
the Office of Administrative Law pursuant to N.J.S.A.
§7:14B-10. When the date of the hearing has been estab-
lished, housing sponsors shall provide notices, in a manner
approved by the Agency, of the date, time, place and nature
of said hearing to all tenants, cooperators and other persons
requesting notice of said hearing. The scope of the hearing
shall be limited to consideration of the amount in excess of
the increases approvable by the Executive Director under
N.IA.C. 5:80-9.9(a). Upon review of the record submitted by
the administrative law judge, the Agency members shall
adopt, reject or modify the recommended decision and issue a

final written order. .
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(c) The request for a hearing, or the hearing itself, shall in
no way affect or delay the authority of the Executive Director
to approve increases up to the amounts specified pursuant to
N.J.A.C. 5:80-9.9(a). If the Executive Director approves an
amount equal fo or less than the amount caleulated in accord-
ance with N.T.A.C. 5:80-9.9(a), then no hearing is required.

Amended by R.1991 d.334, effective July 1, 1991
See: 22 N.JR. 2389(b), 23 N.JR. 2055(2).
Hearing circumstances specified further; tenant notice requirement
added.
Recodified from N.LA.C. 5:80-9.10 by R.2019 d.026, effective March
18, 2019.
See: S0 N.JR. 1985(a), 51 N.LR. 405(b).
Former N.J.A.C. 5:80-9.11, Notice of final approval, recedified to
N.JLA.C. 5:80-9.12.

Case Notes

Defense of rent increase nnconscionability not available to tenant in
summary dispossess action; objection of unconscionable rent increase
proper at hearing under former N.J. _A.C. 5:80-1.10; agency approval of
tend increase can only be reviewed in Appsilate Division. Marine View
Housing Co. No. 1 v.-Benoif, 188 M.ESuper. 539, 457 A.2d 1241 (Law
Div,1982).

5:80-9.12  Notice of final approval

(a) Upon final action by HUD or the Agency, the Agency
will provide written notice to the housing sponsor of the final-
ly approved rent increase. Such notice will set forth in writing
the reasons for the Agency’s decision with regard to the final-
ly approved rent increase.

(b) The housing sponsor shall provide wriften notice of the
finally determined rent increase and the reasons for the Agen-
cy’s decision with regard thereto and, if applicable, the Agen-
¢y’s calculations pursuant to N.J.A.C. 5:80-9.9(a) to all ten-
ants and cooperators, as well as all other interested parties.
Written notice shall be provided to each tenaut by mail or by
hand delivery to the tenant/cooperator’s apartment or by per-
sonal service and shall be posted in conspicuous places
throughout the housing project. Other interested parties may
receive a copy of the final notice if they provide a written
request for same to the sponsor.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 N.LR. 2385(b), 23 N.I.R. 2055(a).
Texi on notice of hearing repealed; text on notice of final approval re-
codified from 9.12 and reference to 9.9 added,
Recodified from N.J.A.C. 5:80-9.11 by R.2019 4.026, effective March
18,2019,
See: 50 N.LR. 1985(a), 51 N.LR. 409(b).
Former N.J.A.C. 5:80-9,12, Effective date of increase, recodified to
N.JA.C. 5:80-9.13.

5.80-9.13 Effective date of increase

The new rents shall be effective on the first day of the
month following one calendar month’s written notice to the
tenants, cooperators and other interested parties which sub-
mitted a writien request for the notice.

Amended by R.1989 d.591, effective Decerber 4, 1989.
See: 21 N.LR. 2160(z), 21 N.LR. 3748(a).

Changed text from “following the mailing of .. .” fo “following writ-
ten” notice.

Amended by R.1991 d.334, effective July 1, 1991.
See: 22 N.JR. 2389(b), 23 N.LR. 2055(a).
Text on notice of final approval recodified to 9.11; text on effective
date of increase recodified from 9.13.
Recodified from N.JA.C. 5:80-9.12 by R.201% d.026, effective March
18, 2019.
See: 50 N.JR. 1985(a), 51 N.IR. 409(b).
Former N.JA.C. 5:20-9.13, Rent increases for low and/or moderate
income projects without Federal project-based rent subsidies, recodified
to N.JLA.C. 5:80-9.15.

5:80-9.14 Resident monthly fee increases for low-
and/or moderate income-restricted units in
agsisted living residences (ALRs)

(a) For the purposes of this section, the term “monthly fee”
includes charges for rent, meals, and basic services. The
Agency shall regulate the monthly fees for all low and mod-
erate income-restricted ALR units. Monthly fees for income-
restricted ALR units may not exceed 80 percent of the HUD
median income level applicable to that ALR as set forth in the
Financing, Deed Restriction, and Regulatory Agreement exc-
cuted by the housing sponsor and the Agency (applicable
HUD median income level). The foregoing shall not apply to
units occupied by persons who have insurance and/or another
coniracted third-party payor.

(b) Sponsors of ALRs may implement increases of month-
ly fees for the income-restricted ALR umits with Agency ap-
proval by submitting a written request 1o the Director of
Property Management of the Agency, accompanied by the
current tenant income certifications for the income-restricted
ALR wunits, the most recent HUD area median income figures,
and the maximum rents corresponding to the area median
income figures. The Director of Property Management will
review and verify the information contained therein and, if
accurate, approve the requested monthly fee increase, up to &
maximum of 10 percent for low-income units and 20 percent
for moderate-income units, but not to exceed 80 percent of
the applicable FTUD median income level. Monthly fee in-
creases for non-income restricted ALR units do not require
Agency approval,

(c) When calculating the maximum monthly fees for low
and/or moderate income-restricted ALR units, housing spon-
sors shall use the HUD median income level for the area
where the ALR is located, adjusted for family size following
the formula below:

1. For efficiency or studio units, monthly fees shail be
based on a one person household; and

2. For a one bedroom unit, monthly fees shall be based
on a one and one-half person household.

(d) Upon approval from the Agency, the housing sponsor
shall notify each tenant and/or designated family member,
guardian or community agency of the monthly fee increase by
mail or hand delivery to each tenant’s unit or by personal
service. The notice shall include a calculation of how the in-
crease was determined based upon the applicable HUD medi-
an income level.
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(¢) The new monthly fees shall be effective on the first day
of the month following one calendar month’s notice to the
tenants and/or their designated representatives,

New Rule, R.1998 d.80, effective F ebruary 2, 1998,
See: 29 N.JJR.3214(a), 30 NJR, 539(b).
Amended by R.2018 d.132, effective Tuly 2, 2018.
See: 49 NLJR. 1595(a), 50 N.IR. 1479().

Section was “Resident monthly fee increases for low and/or moderate
income-restricted units in assisted living residences {ALRs)”. Rewrote
{a) and (b).

Amended by R.2019 d.026, effective March 18, 2019,
See: S0N.ILR. 1985(a), 51 N.J.R. 409(b).
Rewrote (a) and (b).

5:80-9.15 Rent increases for low and/or moderate in-
come projects without Federal project-based
rent subsidies

(a) Sponsors of housing projects without project-based
Federal rent subsidies may elect to implement rent increases
in accordance with the rules in this section rather than those
in N.JA.C. 5:80-9.1 through 9.12. The rules within this sec-
tion may be used only after the owner demonstrates through
an Agency approved annual tenant income certification pro-
cess that at least 10 percent of the units are rented to low in-
come families and the balance rented to moderate income
families. For the purposes of this section, a low income fami-
ly is a family that earns 50 percent or less of the HUD area
median income and a moderate income family is one that
earns greater than 50 percent but no more than 80 percent of
the HUD area median income. The foregoing provision defin-
ing a low income family and a moderate income family in
effect as of March 20, 2006 shall be retroactive and consid-
ered effective as of Tune 20, 1994,

1. Sponsors shall submit a written request to the Agen-
Cy, accompanied by the current tenant income certifica-
tions, the most recent HUD median income figures and the
maximum rents corresponding to the median income fig-
ures. The Agency will review and verify the information
contained therein and, if accurate, approve the rent in-
crease, up to a maximum of 10 percent for low income
units and 20 percent for moderate income units, not fo ex-
ceed the maximum rents corresponding to the median in-
come figures. The Agency will provide written notice of
the approval to the Sponsor.

2. Upon approval from the Agency, the Sponsor shall
notify tenants in writing. Notice shall be by mail or hand
delivery to each tenant’s unit or by personal service. The
notice shall include the calculation of how the increase was
determined pursuant to HUD’s increase in median income.

3. The new rents shall be effective on the first day of
the month following one calendar month’s written notice to
the fenants,

(b) Sponsors of projects without project-based Federal rent
subsidies, which do not meet the low and moderate income
unit distribution set forth in (a) above, may elect to convert

Supp. 3-18-19

their project to that unit distribution. Following a successfiil
conversion to a project with at least 10 percent of the umits
reserved for or rented by low income families and the re-
mainder reserved for or rented by moderate income families,
rent increases may be implemented via (a)1 through 3 above.

1. Spensors who elect to convert shall get credit toward
the 10 percent or greater low income and 90 percent or less
moderate income family unit distribution for any existing
tenants meeting such standard following an Agency ap-
proved tenant income certification process. As vacancies
occur, the units shall first be rented to low income families
to fulfill the 10 percent or greater low income requirement
and then the remainder to moderate income families to ful-
fill the moderate income requirement.

2. In the event that any of the moderate income wmits
have current rents at less than the maximum moderate in-
come rent provided under (a)l above, rent increases shall
be phased in over the first five years following election to
convert until the maximum rent is reached for a moderate
income family. The maximum allowable annual rent in-
crease is determined by taking the dollar difference be-
tween the current rent of 4 unit and the maximum moderate
income rent provided herein at the time of election to con-
vert, and dividing the difference by five. The resulting
number will be the maximum allowable annual increase for
moderate income units under this section. However, in no
event may the rent increase in a given year be greater than
20 percent of the then current rent for a unit. Thereafier,
rents for moderate income units shall be implemented pur-
suant to (a)! through 3 above.

{¢) Low income units may revert to moderate income units
15 years after the conversion. At such time, rent increases
shall be phased in over the next five years until the maximum
rent is reached for a moderate income family. The maximum
allowable annual rent increase is determined by taking the
dollar difference between the current rent of a unit and the
maximum moderate income rent provided herein at the time
of the reversion of the low income units, and dividing the
difference by five. The resulting number will be the maxi-
mum allowable annual increase for moderate income usits
under this section. However, in no event may the rent in-
crease in a given year be greater than 10 percent of the then
current rent for a unit. Thereafter, rents shall be implemented
pursuant to (&)1 through (3} above.

(d) If a project currently has more than 10 percent low in-
come residents, such units must be maintained as low income
units unti! vacancies occur.

(e) When calculating the maximum rent for low and mod-
erate income units, sponsors shall use the following formula
for determining family size:

1. For efficiency units, family size shall be based on a
one perscn household.

80-28
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2. For all other units, family size shall be based on one
and one-half persons per number of bedrooms in the unit.

(f) Sponsors who wish to implement rent increases in ex-
cess of those permitted in (a) and (b) above may request such
increase in writing. The excess rent increase amount shall be
subject to the procedures at N.JLA.C. 5:80-9.4 through 9.12.
The entire rent increase amount shall be considered for de-
termining whether or not a hearing is required pursuant to
N.ILA.C. 5:80-9.10.

{g) No rent increase may be approved which would in-
crease rents in excess of those permitted by other applicable
rent restrictions, for example, low income tax credit re-
strictions, tax exempt bond financing restrictions.

New Rule, R.1994 d.301, effective June 20, 1994.
See: 26 NLLR. 1188(a), 26 N.LR. 2570(a).
Amended by R.2006:d.111, effective March 20, 20066.
See: 37 N.JR. 4363(3), 38 NIR, 1430(b).
Rewrote the section.
Recodified from N.J,A.C. 5:80-9.13 by R.2019 4.026, effective March
©18,2019. -
See: 50 N.LR. 1985¢4}, 51 N.LR., 409(b).

SUBCHAPTERS 10 THROUGH 12. (RESERVED)

SUBCHAPTER 13. MAKING OR PURCHASING ELIGI-
BLE LOANS POR SINGLE FAMILY MORTGAGES

5:80-13.1  Authority

This subchapter is promulgated pursuant to the authority of
N.IS.A. 55:14K-12¢, whereby the Agency may make, pur-

Next Page is 80-31
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chase or participate in the purchase of eligible loans in order
to encourage the development, operation, construction, im-
provement and rehabilitation of affordable housing.

5:80-13.2 Commitment applications

(a) The Agency sball make available to all mortgage
sellers who request it, a form of commitment application for
each proposed program to purchase single family mortgage
loans at least 14 days in advance of the date all such applica-
tions must be submitted to the Agency. The commitment ap-
plication shall be in the form prescribed by the Agency and
shall contain, among other things:

1. Provision for the mortgage seller to state the maxi-
mum principal amount of single family mortgage loans
which the mortgage seller offers to the Agency;

2. The date by which the commitment application must
be submitted to the Agency in order fo be considered for an
allocation of finds and the date by which commitments
will be accepted by the Agency,;

3. Form of the proposed mortgage purchase agreement
and mortgage servicing agreement,

4. Provision for the mortgage seller to furnish infor-
mation regarding its mortgage loan origination and servic-
ing activities during a time period to be prescribed by the
Agency;

5. Provision for liquidated damages to be paid or other
penalties to be incurred by the mortgage seller in the event
that it fails to execute or perform under the mortgage pur-
chase agreement for the commitment accepted by the
Agency; and

Supp. 3-18-19






i

LN

HOUSING AND MORTGAGE FINANCE AGENCY

5:80-13.9

6. Provision for payment by the morigage seller of a
commitnient fee in an amount prescribed by the Agency as
consideration for the Agency’s acceptance of the commit-
ment appliestion and agresment to purchase mortgage
joans from the mortgage seller,

Notice of readoption with taclmical change, effective October 16, 2017,
See: 42 M.1R. 3423(e).

5:80-13.3 Ailonaﬁon of commitments

In allocating fuuds available to meet the commitments re-
quested by mortgage seller, the Agency shall consider, amohg
other things, the amounis of the commitments requested by
the varions maripage setlers, the adequacy of supply of single
fainily mortgage loans in the areas in which the mortgage
seflers propose to originate morigage loans, the financial
strength and stability of the morigage seller, the morfgage
loan originating and servicing activity reported in the com-

mitment application and the ability of the mortgage selters to .

originate and/or service single family morigage loans under
the terms and conditions of the mortgage purchase agreement
and the mortgage servicing agreament.

5:80-13.4  Execution of martgage purchase agreement,
mortgage servicing agreement; Term Sheet;
Nofice of Aecepianse

The Agency and each morigage setler will enter in a Mort-
gage Purchase Agreement and Morigage Servicing Agree-
ment stating the conditions under which seliers will criginate
and the Agency will purchase mortgage loans financed under
this Section. The Agency will provide a Term Sheet for each
mortgage program which shaif set forth the terms of all loans,
mortgage delivery perod and other requirements. All joans
originated under a commitment aliocation must conform to
the requirements of the Term Sheet which shall be incorpo-
rated into the Mortgage Purchase Apreement by reference.
The amount of the allocation provided to each mortgage sefl-
er for each program shall be set forth in a Notice of Ac-
eepiance, : :

5:80-13.5  Xligible neighborhoods

The Agency may designate special arcas of the State in
which the purchase of mortgage loans by the Agency will
best effeciuate the general purposes of the Act and the objec-
tives of expansion of supply of funds in the State available for
single family mortgage loans, provision of additional housing
needs to remedy the shorage of adequate hoasing in the State
and -elimination of substandard dwellings. H the Agency
makes such & designation, special allocations and conditions
may be imposed or waived for single family mortgage loans
in these sreas. .

5:80-13.6 Limitations on loans

The Agency may set limitations on the principal amounts
of & mortgage loan or upon the incomes of homebuyers in any
area to effectuate the purposes of the Act.

5:80-13.7 Regulation of points charged by morigage
sellers

The Agency may regulate, limit, vestrict or prohibit the
charge or collection of any commitment fee, premiusm, bonus,
points or other fees in connection with the origination of
mortgage loans by mortgage sellers to be purchased by the
Agency.

5:80-13.8 Refinaneing of pre-existing single family
maortgage loans

(a) The Agency shall not acquire any single family mort-
gage loans made for the purpose of refinancing pre-existing
single family morigage loans. However, a morigage loan
made by a morteage sefler to finance the substantial rehabili-
tation of property upon which there is a pre-existing mortgage
loan may include the refinancing of the pre-existing mortgage
loan and still qualify as a single family mortgage loan under
the following conditions:

1. Atleast 50 percent of the proceeds of the single fam-
ily mortgage loans made by the mottgage seller shall be
used o pay for labor and materials used to rehabilitate the
propedy;

2. The single family mortgage loan shall be made only
to & person determined in advance by the Agency to be a
person of fow or modetate income; ' ‘

3. The economic facts and circumstances of the mort-
gagor and the property are such thal the rehabilitation
could not have been financed by other means;

4, 'The mortgage sefler delivers to the Agency a certifi-
cate executed by the mortgage seller certifying that it rea-
sonably believes, based upon prior investigation, that the
conditions above have been met and that the refinancing of
the pre-existing mortgage loan is incidental and necessary
fo the purpase of accomplishing the rehabilitation of the
property and stating the facts and circumsiances upon
which the determination in {a)3 above was mads; and

5. The executive director of the Agency determines and
certifies that the facss and ciroumstances in the mortgage
seller's certificata support the conelusion that the refinanc-
ing of the pre-existing mortgage loan is incidental and nec-
essary [o the purpose of accomplishing the rehabilitation of
the property.

5:80-13.9 Purchase of Agency bonds

Mo mortgage sefler {including any related person thereof,
a3 defined in Section 103(b)}6E)YC) of the Intemal Revenue
Code) shall, pursuant to any arrangement, formal or informal,
purchase the bonds of the Agency in an amount related to the
amount of the morigage loans to be purchased from stch
mortgage seller {or related person, as aforesaid) by the Agen-

cy.
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5:80-13.10 Return on equity for eligible loans

For each eligible loan made for owner-occupied structures
of four dwelling gnits or less, there is no general restriction

- on the rate of return which the owner may receive on its in-

vestment whether from rental of the other units in the struc-
ture or on sale of the property. However, the Agency may
establish limitations on the rate of return on investment for
owner-oceupied, one to four family units, either at the time of
the making of the original loan or upon the sale, of all or a
portion of the property and Improvement, upon a finding that
such restrictions are necessary fo assure the continued use of
the property Tor individuals of low to moderate income,

SUBCHAPTER 14. MAKING OR PURCHASING ELIGI-
BLE LOANS FOR SINGLE FAMILY HOME IM-
PROYEMENT

5:80-14.1 Commitment applications

{2) Upon request, the Agency shall make available ta all
mortgage sellers a single family home improvement loen ap-
plication form. Such form shall be provided at least 14 days
in advance of the date all such applications must be submitted
to the Agency. The singfe family home improvement foan
application shall contain, amang other things:

1, Provision for the mortgage setler to state the maxi-
mum principal amouat of single family home improvement
loans which the mortgage seller offers to the Agency;

2. The date by which the cormmitment application must
be submitted o the Agency in order to be considered for an
allocation of funds and the date by which program com-
mitments will be accepled by the Agency;

3. A form of the proposed note purchase agreement to
‘be executed by the mortgage seller; and

4, Provision for the morigage seller to furnish infor-
mation regarding its residential loan origination activities
during a time period o be prescribed by the Agency.

Arended by R.2000 4,132, effective March 20, 2000,

See: 32 N.JR. 191(a), 32 N.LR, 1065(a).
In (@), inserted “family” following “single” in 1,

5:86-14.2 ABocation of commitments

{a} In allocating funds available to meet the commitments
requested by mortgage seflers, the Agency shall consider,
among other things:

1. The amounts of the program commitments requested
by the various mortgage seilers,

2. The adeguacy of supply of affordable single family
home improvement loans in the areas in which. the mort-
gage seller proposes to originate single family home im-
provement loans;

Supp. 10-16-17

3. The-ﬁnanciai sirength and stability of the morigage
seller; and -

4. The residential loan originating activity reported in
the commitment application and the ability of the mortzage
seller to originate single family home improveinent loans
under the terms and condifions of the note purchase agree-
ment,

Amended by R 2000 d.132, effective March 20, 2000,
See: 32 N.JR. 191{a), IZ N.JR. 1065(a).

5:80-14.3 Execnilon of note purchase agreement

Upan notice of aceeptance by the Agency to & morigage
sefler of all or 2 portion of the home improvement loan pro-
gram commitment requested by i, the Agency shall specify
the date by which the Agency shall execute the note purchase
agreement execuled by the mortgage seller.

5:80-14.4  Upsecured single family home improvemnent
: loans

Single family home improvement loans which are not se-
cured by a morigage on the property being improved or reha-
bilitated shall be limited to loans specified in the Term Sheet
for each single family FHome Improvement Loan Program
Fslly insured under the Federal Housing Administration Title
I Property Improvement Loan Program,

5:80-14.5  Eligibility requirements

The Agency may designaje income and other limitations
with respect to persons eligible to receive single family home
impravement [oans and with respect to the use of proceeds of
single family home improvement loans by such persons,
which lHmitations may vary according fo geographical area, in
order that the purchase of single family home hmproverment
loans by the Agency shall best effectuate the genem! purpose
of the Act and the objectives of expansion of the supply of
funds in the State available for single family home improve-
ment loans, provision of additional housing needed to remedy
the shortage of adequate housing in the State and eliminafion
of substandard and energy inefficient dwellings. The Agency
may set Hmitations on the principal amounts of single family
home improvement loans to effectiate the aforesatd purposes
of the Act,

Amended by R.2000 d.132, cffective March 20, 2000,
See: 32 N.IR. 191(a), 32 NJR. 1065(a),

5:80-14.6 Regulation of points charged by mortgage
sellers

The Agency may regulate, limit or prohibit.the charge or
collection of any commitrent fee, premivm, bonus, points or
other fees iu conuection with the origination of single family
home improvement loans by mortgage sefler to be purchased
by the Agency.

Amended by R,2000 4,132, effective March 20, 2000,
Seer 32 MR 191{x), 32 N.JR. 1065(a).
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5:86-14.7 Refinancing of pre-existing debt

The Agency shall not acqﬁire any single family home im-
provement loans made for the purpose of refinancing pre-
existing debt.

5:80-14.8 Purchase of Agency bonds

No mortgage seller (including any related person thereof,
as defined in Section 103(b}(6)(C) of the Internal Revenue
Code) shall, pursuant to any arrangement, formal or informal,
purchase the bonds of the Agency in an amount related to the
‘amount of the single family home improvement loans to be
purchased from such mortgage seller (or related person, as
aforesaid) by the Agency.

SUBCHAPTERS 15 THROUGH 16. (RESERVED)

SUBCHAPTER 17. PREVAILING WAGE RATE

5:80-17.1  Applicability of prevailing wage rate

(a) Not less than the prevailing wage rate shall be paid in
the construction or rehabilitation of housing projects the con-
struction or rehabilitation of which is fully or partially fi-
nanced by a loan from the Agency by all housing sponsors, or
builders, contractors or subcontractors engaged by housing
sponsors, except as may be provided under the provisions of
NIAC. 5:80-1.4 or N.J.S.A. 55:14K-5y. The Agency may
also require that not less than the prevailing wage rate be paid
in connection with the operation, repair or improvement of
any bousing project or in conjunction with the construction or
rehabilitation of apy improvement or project financed by a
loan from the Agency.

(b) The prevailing wage rate required fo be paid pursuant
to (a) above shall be determined in accordance with N.JS.A.
55:14K-42.

Recodified from N.JA.C. 5:80-17.2 and amended by R2005 d.219,
effective July 5, 2005,

See: 37 N.IR. 970(a), 37 N.L.R. 2476(a).
Former N.JA.C. 5:80-17.1, Authority, repeated.

5:80-17.2 {Reserved)

Recodified to N.JAC. 5:80-17.1 by R2005 d.219, effective Fuly 5,
2005,

See: 37 N.JR. 970(a), 37 N.IR. 2476(a).
Section was “Applicability of prevailing wages™.

SUBCHAPTER 18. DEBARMENT AND SUSPENSION
FROM AGENCY CONTRACTING '

5:80-18.1 Definitions

When used in this subchapter, the following terms shall
have the following meanings:

80-33

“Affliates” means persons having an avert'or covert rela-
tionship such that any one of them directly or indirectly con-
trols or has the power to control another.

“Agency contracting” means any arrangement giving rise
to an obligation to supply anything to or perform any service
for the Agency, other than by virtue of State or Agency em-
ployment, or to supply anything to or perform any service for
a private or public person where Agency provides substantial

' financial assistance and retains the right to approve or disap-

prove the cost, nature or quality of the goods or service or the
persons who may supply or perform the same.

“Debarment” means an exclusion from the New Jersey
Housing and Mortgage Finance Agency (Agency) contract-
ing, on the basis of a lack of responsibility evidenced by an
offense, failure, or inadequacy of performance, for a reasona-
ble period of fime commensurate with the seriousness of the
offense, failure, or inadequacy of performance.

“Person” means any natural person, company, firm, associ-
ation, corporation or other entity that is engaged in or offers
or proposes to be engaged in Agency cotifracting.

“Suspension” means an exclusion from Agency contracting
for a temporary period of time, pending the completion of an
investigation or legal proceedings.

Amended by R.1990 d.247, effective May 21, 1990.
See; 21 NLIR. 3350(a), 22 N.ILR. 1556(b). :
Definitions of agency conftracting and person added.

Case Notes

Cited as former codification NJAC, 5:80-4.1. New Jersey Housing
Finance Agency v. Canino, 7 N.JAR. 182 (1983).

5:80-18.2 Causes for debarment of a person(s)

(2) In the public interest, the Agency may debar a person
for any of the following causes:

1. Commission of a criminal offense as an incident to
obtaining or attempting to obtain a public or private con-
tract, or subcontract thereunder, or in the performance of
such contract or subcontract,

2. Violation of the Federal Organized Crime Control
Act of 1970, or commission of embezzlement, theft, for-
gery, bribery, falsification or destruction of records, per-
jury, false swearing, receiving stolen property, obstruction
of justice, or any other offense indicating a lack of business
integrity or honesty.

3. Violation of any Federal or State antitrusi statute or
of the Copeland Anti-kickback Act, 18 U.S8.C. § 874 and
40 US.C. §3145,

4. Violations of any of the laws governing the conduct
of elections of the Federal Government, of the State of
New Jersey, or of its political subdivisions.

Supp. 10-16-17
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5. Violation of the New Jersey Law Against Discrimi-
nation, N.J.S.A. 10:5-1 et seq., or of the Act banning dis-

. crimination in public works employment, N.J.S.A. 10:2-1,
et seq., or of the Act prohibiting employment discrimina-

tion by industries engaged in defense work, N.J.S. AL 10:1-

10 et seq.

6.. Violatlons of any laws governing hours of labor,
minimum wage standards, prevailing wage standards, dlS-
crimination in wages, or child labor,

7. Violations of any laws governing the conduct of oc-
- cupations of professions or ‘regulated industries,

. 8. Violations of any other laws which may bcar upon a
lack of respensibility or moral integrity.

9. Willful failure to perform i af:cqrdance with con-
tract specifications or within contractual time limits. -

10. A record of failure to perform or of unsatisfactory

performance in accordance with the terms of one or more

~ contracts, provided that such failure or unsansfactory per-

formance has occurred within a reasonable time preceding

the determination to debar and was caused by acts within
the control of the person to be debarred.

“11. Violation of contractual or statutory provisions regu—
1at1ng contingent fees. ‘

12. Any other cause affectmg responmbﬂzty as an Agen- -

cy contractor of such serious and compelling nature as may

‘be determined by the Agency to warrant debarment, even if

such conduct has not been or may not-be prosecuted as vio-
lations of such laws or contracts.

13. Debarment by some other deparhnent or agency in
the Executive Branch,

14, Debarment by the Department of Housing and Urban
Development, Federal Housing Administration or any oth-
er instrumentality, agency or department of the United
States Government, _

15, Any. v1olatxon of the prohibited- activities listed at
N.LA.C. 5:80-18.8(a) or failure to report violations of pro-
hibited actm’ues as required under N.J.A.C. 5:80-18. 8(b).

Amended by R. 1985 .559, effective November 4, 1985,
See: 17NJR. 1174(b), 17 N.LR. 2607(a).
(a)12 deleted text “including such conduct as may be prOScnbed by
the laws or contracts enmnerated in this section”.
(a)14 added.
Amended by R.1990 d.247, effective May 21, 1990,
See: 21 N.IR. 3350(a), 22 N.L. R. 1556(b).
Text at 15 added.
Amended by R.2000 4,132, effective March 20, 2000,
See: 32 N.JR. 191(a), 32 N.IR, 1065(a). .
In (g), changed 1U.8.C. reference in 3, rewrote 5, and substituted “oc-
" curred” for “occupied” following “performance has™ and inseried “10 be”
following “the person” in 10,
Notice of readoption with technical change, effecuve October 16, 2017.
See: 49N LR, 3423(c).

Supp. 10-16-17

Case Notes

Offenses indicating lack of business integrity or honesty as grounds
for disbarment (citing former codification N.J.A.C, 5:80-4. 2. New Jer-

. sy Housing Finance Agency v. Canino, 7N.J. A R. 182 (1983). .

5:80-18.3 Conditions affecting the debarment of a per-
son(s) A

{a) The following condmons shali apply concernmg de-
barment:

1. Debarment shall be made only upon approval of the
members of the Agency, upon their own action or upon
recommendation by the Executive Director of the Agency,
except as otherwise provided by faw,

2. The existence of any of the causes set forth in
N.JAC. 5:80-18.2 shall not necessarily require that a per- -
son be debarred. In each instance, the decision to debar
shall be made within the discretion of the members of the
Agency, upon their own action or upon recommendation
by the Executive Director of the Agency, unless otherwise
required by law, and shall be rendered in the best interests

" of the State.

3. Al mitigaﬁng factors shall be considered in deter-
mining the seriousness of the offense, failure or madequacy
of performance, in deciding whether debarment is warrant-
ed. ‘ _

4. The existence of a causeset forth in N.JA.C. 5:80-
18.2(2)1-8 shall be established upon the rendering of a final
" judgment or conviction, including a guxIty plea ora plea of
nolo contendere by a court of competent jurisdiction or by
-an administrative agency empowered to render such judg-
ment. In the event an appeal taken from such judgment or
conviction results in reversal thereof, the debarment shatl
be removed upon the request of the debarred person unless
other canse for debarment exists. E

.. 5. The existence of a cause set forth in N.JAC. 5:80-
18.2(a)9-12 and 15 shall be established by evidence which
the Agency determines to be clear and convincing in na-
ture. o : : '

6. Debarment for the cause set forth in N.J.A.C. 5:80-
18.2(a}13 and 14 shall be proper, provided that one of the’
causes set forth in N.J.A.C. 5:80-18,2(a)1-12 was the basis
for debarment by the original debarring agency. Such de-
barment may be based entirely on the record of facts ob-

. tained by the original debarring agency, or upon a combi-
nation of such facts and additional facts.

Amended by R1990 d.247, effective May 21, 1990,

 See: 21 N.JR. 3350(), 22 N.JR. 1556(%),

References i 5:80-18 2(a)l4 and 13 added at ()6 and (a)S
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5:80-18.6

5:80-18.4 Procedures; period of debarment; scope of
debarment affecting the debarment of a per-
son(s)

(a) The Agency in seeking to debar a person or his affili-
ates shall furish such party with a written notice:

1. Stating that debarment is being considered;

2. Setting forth the reasons for the proposed debarment;
and

3. Indicating that such party will be afforded an oppor-
tunity for a hearing if he so requests within a stated period
of time. All such hearings shall be conducted in accordance
with the provisions of the Administrative Procedure Act.
However, where another department or agency has im-
posed debarment upon a party, the Agency may also im-
pose a similar debarment without affording an opportunity
for a hearing, provided that the Agency furnishes notice of
the proposed similar debarment to that party, and affords

" that party an opportunity to present information in his be-
half to explain why the proposed similar debarment should
not be imposed in whole or in part.

(b) Debarment shall be for a reasonable, definitely stated
period of time which as a general rule shall not exceed five
years, Debarment for an additional period shall be permitied
provided that notice thereof is furnished and the party is af-
forded an opportunity to present information in his behalf to
explain why the additional period of debarment should not be
imposed.

(¢) Except as otherwise provided by law, a debarment may
be removed or the period thereof may be reduced in the dis-
cretion of the members of the Agency upon their own action
or upon recommendation by the Executive Director of the
Agency upon the submission of a good faith application un-
der oath, supported by documentary evidence, seiting forth
substantial and appropriate grounds for the granting of relief,
such as newly discovered material evidence, reversal of a
conviction or judgment, actual change of ownership, man-
agement or control, or the elimination of the causes for which
the debarment was imposed.

(d) A debarment may include all known affiliates of a per-
son, provided that each decision to include an affiliate is
made on a case by case basis after giving due regard to all
relevant facts and circumstances.

(e) The offense, failure or inadequacy of performance of
an individual may be imputed to a person with whom he is
affiliated, where such conduct was accomplished within the
course of his official duty or was effected by him with the
knowledge or approval of such person,

Amended by R.1985 4.559, effective November 4, 1985.
See: 17N.ER. 1174(b), 17 N.LR. 2607(a).

{d) substantially amended; (¢) added.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32N.IR. 191(a), 32 N.LR., 10635(a).
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Case Notes

Affiliates controlled directly or indirectly by offender also subject to
debarment (citing former codification N.JAC. 5:80-4.4). New Jersey
Housing Finance Agency v. Canino, 7 N.J AR, 182 (1983).

Suspension of defendants from agency contracting pending formal
debarment hearing comstitutional (citing former codification N.JAC,
5:80-4); suspension to run from original notice of suspension rather than
from. date of final agency decision (appeal modification). New Jersey
Housing Finance Agency v. Canino, 7NJAR, 182 (1983).

5:80-18.5 Causes for suspension of a person(s)

In the public interest, the Agency, upon approval of the At-
torney General, may suspend a person for any cause specified
in NJAC. 5:80-18.2 or upon a reasonable suspicion that
such cause exists.

Case Notes

Cited as former codification N.J.A.C. 5:80-4.5. New Jersey Housing
Finance Agency v. Canino, 7N.J A R. 182 (1983).

5:80-18.6 Conditions for suspension of a person(s)

(a) The following conditions concerning suspension are to
be adhered to:

1. Suspension shall be imposed only upon approval of
the members of Agency, upon their own action or upon
recommendation by the Executive Director of the Agency,
and upon approval of the Attorney General, except as oth-
erwise provided by law,

2. The existence of any cause for suspension shall not

~ require that a suspension be imposed, and a decision to

suspend shall be made at the discretion of the members of

the Agency, upon their own action or ypon recornmenda-

tion by the Executive Director of the Agency, and at the

discretion of the Attorney General, and shall be rendered in
the best interests of the State.

3. Suspension shall not be based upon unsupported ac-
cusation, but upon adequate evidence that cause exists or
upon evidence adequate to create a reasonable suspicion
that cause exists.

4. In assessing whether adequate evidence exists, con-
sideration shall be given to the amount of credible evidence
which is available, to the existence or absence of corrobo-
ration as to important allegations, and to inferences which
may properly be drawn from the existence or absence of af-
firmative facts.

5. Reasonable suspicion of the existence of a cause de-
scribed in N.JA.C. 5:80-18.2{a}1-8 may be established by
the rendering of a final judgment or conviction by a court
or administrative agency of competent jurisdiction, by
grand jury indictment, or by evidence that such violations
of civil or criminal law did in fact occur.

6. A suspension invoked by another department or
agency for any of the causes described in NJA.C. 5:80-
18.2(a)1 through 13 may be the basis for the imposition of
a concurtent suspension by the Agency, which suspension

Supp. 10-16-17
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- may be imposed when found to be in the best interest of th'er

State

Notice of readoption with technical change, effecuve October 16, 2017.
See: 49 N IR. 3423(c)

8 80-18 7 Procedures, period of suspension; scope of
suspension affecting the suspension of a per—
sun(s)

_ (a) The following provisions regarding procedures, period
-of suspension and scope of suspensmn shall be adhered to by
the Agency.

L ‘Upon approval of the Attorney General, the Agency,
may suspend a person or his affiliates, provided that within
10 days after the effective date of the suspension, the
Agency, provides such party with a written notice:

i.  Stating that a suspension has been 1rnposed and
its effective date;

ii. - - Setting forth the reasons for the suspension o the

extent that the Attomey General determines that such

reasons may be properly disclosed;

iHi, Stating that the suspension is for a temporary pe- 7
riod pending the completion of an investigation and such -

‘legal proceedings as may-ensue; and

iv. Indicating that, if such legal proceedings are. not.

commenced or the suspension removed within 60 days
of the date of such notice, the party will be given either a
statement of the reasons for the suspension and an op-
portunity for a hearing if he so requests, or a statement
"declining to give such reasons and setting forth the
* Agency’s position regarding the continuation of the sus-

pension. Where a suspension by another agency has '

been the basis for suspension by the Agency, the latter
shall note that fact as a redson for its Susperision,

2. A suspension shall not continue beyond 18 months

* from its effective date unless civil or criminal action re- .

gardlng the alleged violation shall have been initiated with-

in that period, or unless debarment action has been com-

menced. Whenever prosecution or debarment action has

been initiated, the suspension may continue until the legal
. proceedings are completed.

3. A suspension may include all known affiliates of a
person, provided that each decision to include an affiliate is
made on a case by case basis after giving due regard 10 all
relevant facts and clrcumstances

4, The offense, failure or inadequacy of performance of
an individual may be imputed to a person with whom he is
affiliated, where such conduct was accomplished within the
course of his official duty or was effectuated by him with
the knowledge or approval of such person, '

Amended by R.1985 d.559, effective November 4, 1985,

See: 17N.JLR. 11?4(13) 17NJ R. 2607(n),
(2)3. substantlaﬂy amended (@4 addeci

Supp, 10-16-17

5:80-18.8 Prohibited activities of persons; reporting
requirement :

(a) In order to ensure that all persons meet a standard of
responsibility which assures the Agency, the State, and its
citizens that such persons will both compete and perform
honestly in their dealings with the Agency and avoid conflicts
of interest, all persons are prohibited from engaging in the
foIIowmg activities: '

1. No person shall pay, offer to pay, or agree to pay, ei-

ther directly or indirectly, any fee, commission, compensa-

. tion, gift, gratuity, or other thing of valde of any kind to

any Agency member or employee or to any member of the

immediate family, as defined by N.J.S.A. 52:13D-13i, of

any such member or employee, or to any partnership, firm,

or corporation with which such member, employee or

member of their immediate family is employed or associat-

. ed, or in which such member or employee has an interest
within the meaning of NJ.S.A. 52:13D-13g,

" 2. No person shall, directly or indirectly, undertake any
private business, commercial or entrepreneurial relation-
ship with, whether or not pursuant to employment, contract
or other agreement, express or implied, or sell any interest
in such person to, any Agency member or employee having
any duties or responsibilities in connection with the pur-
chase, acquisition, or sale of any property or services by or

-to the Agency. No person shall, directly. or indirectly, un-
dertake any private business, commercial or entrepreneuri--
al relationship with, whether or not pursuant to employ-
ment, contract, or other agreement, express or implied, or
sell any interest in such person to any individual, firm, or
entity with which such Agency member or employee is
employed or associated or has an interest within the mean-
ing of N.J.S.A, 52:13D-13g. Any relationships subject to
this provision shall be reported in writing forthwith to-the

- State Ethics Commission, which may grant a waiver of this

" restriction upon application of the' Agency member or em-
ployee upon a finding that the present or proposed relation-
ship dees not present a potential or actual conflict of i inter-
est or the appearance of a conflict of interest.

3. No person shall influence, or attempt to influence or
cause to be influenced, any Agency member or employee
in his offictal capacity in any manner which might tend to
impair the objectivity or mdependence of judgment of said
member or employee.

4, No person shall cause or influence, or attempt to
cause or influence, any Agency member or employee to
use, or attempt to use, his official position to secure unwar-

" ranted privileges or advantages for the person or any other

individual or entity.

(b) All persons shall report to the Attorney General of New
Jersey and the State Ethics Commission the solicitation of
such persons of any fee, commission, compensation, gift,
gratuity, or other thing of value by an Agency member or
employee,
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(c) The prohibited activities in ()1 through 4 above shall
not be construed to prohibit a person from offering or giving
gifts to or contracting with an Agency member or employee,
nor be construed to prohibit an Agency member or employee
from receiving gifts from or contracting with a person, and
shall not be grounds for debarment pursuant to N.J.A.C. 5:80-
18.2(a)15, provided that such activities are offered or made
under the same terms and conditions that are available to
members of the general public and are consistent with any
rules promulgated by the State Ethics Commission.

(d) The Agency shall include the prohibited activities and
reporting requirements in (a) and (b) above in requests for
proposals by the Agency and in all contracts with every per~
SO, _

New Rule, R.1990 d.247, effective May 21, 1950.
See: 21 N.LR.33506a), 22 N.IR. 1556(b).
Amended by R 2000 d.132, effective March 20, 2000, .
See: 32 N.LR. 191(a), 32 N.L.R. 1065(a).

n (#)2, substituted “shali” for “may” following “person” throughout.
Notice of readoption with technical change, effectlvc October 16, 2017.
See: 43 N.LR. 3423(c).

Case Notes

Cited as former codification N.JL.A.C. 5:80-4.8. New Jersey Hottsmg
Finance Agency v. Canino, 7 N.JAR. 182 (1983).

5:80-18.9 Extent of debarment and suspension

The exclusion from Agency contracting by virtue of de-
barment or suspension shall extend to all contracting and sub-
contracting within the control or jurisdiction of the Agency
including-any contracts which utilize Agency funds. When it
is determined by the members of the Agency, upon their own
action or upon recommendation by the Executive Director of
the Agency, to be essential to the public interest, and upon
filing of a finding thereof with the Attorney General and, in
the case of suspension, upon approval of the Attorney Gen-
eral, an exemption from total exclusion may be made with
respect to a particular Agency contract.

Amended by R.2000 4.132, effective March 20, 2000,
See: 32 N.LR, 191(a), 32 N.LR. 1065(a).

5:80-18.10  Prior notice by the Agency

Insofar as practicable, prior notice of any proposed debar-
ment or suspension shall be given by the Agency to the At-
torney General and Treasurer.

5:80-18.11 List of debarred and suspended persons

The Agency shall supply to the State Treasurer a monthly
list of all persons having been debarred or suspended in ac-
cordance with fhe procedures prescribed herein, including the
effective date and term, if any, of such debasment or suspen-
sion, Such list shall at all times be available for public tnspec-
tion.

Notioe of readoption with technical change effective October 16, 2017.

See: 49 N.LR. 3423(c).
Section was “List of debarred and suspended”.
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5:80-18.12_ Discretion

Nothing contained herein shall be construed to limit the au-
thonty of the Agency to contract or to refrain from contract-
ing within the discretion allowed by law.

5:80-18.13 Lists of Federal agencies

Notwithstanding the failure of the Agency to debar or sus-
pend any person or confractor pursuant to these regulations,
whenever the Agency participates in any program financed,
issued or guaranteed by any department, agency or instru-
mentality of the United States Government, it may rely on
and distribute lists of persons suspended or debarred by such
agency, department or instrumentality and prevent the listed
person from participating in that program.

New Rule, R.1983 d.559, effective November 4, 1985
See: 17NJR. 1174(0), 17NJR. 2607(a).
Notice of readoption with technical change, effective October 16, 2017
See: 49 N.LR. 3423(c).
Section was “Lists of other agencies”,

SUBCHAPTER 19. WAIVERS

5:80-19.1 Waivers

Any party desiring a waiver or release from the express
provisions of any of the regulations in this chapter may sub-
mit a written request to the Agency to the attention of the
Executive Director, Waivers may be granted only by the
Agency Board when such waiver would. not contravene the
provisions of NJS.A. 55:14K-1 et seq. and upon a finding
that, in granting the watver, the Board will be promotmg the
statutory purposes of the Agency.

SUBCHAPTER 20." CERTIFICATION AND RECERTIFI-
CATION OF INCOME ‘

5:80-20,1 Authority

This subchapter is promulgated pursuant to the authority of
N.JS.A 55:14K-8b.

5:80-20.2  General applicability

(a) Regulations within this subchapter shall apply to afl
housing projects financed by a loan from the Agency.

(b) In addition to (a) above, any additional Federal regula-
tions, if applicable, regarding certification and recertification
of income and, as applicable, the Low Income Housing Tax
Credit Qualified Allocation Plan, N.J A.C. 5:80-33, shall also
apply if a unit within a housing project is:

1. Assisted by subsidies provided by HUD, such as
Section 8 (Housing Assistance Payments} and Section 236
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{Interest Reduction Payments) of the National Housing Act
of 1937; )

2. Financed pursuant to former Section 103(b){(4) of the
‘Internal Revenue Code or current Section 142 of the Inter-
nal Revenue Code {or any other applicable provision of the
Internal Revenue Code as it relates to tax-exempt housmg
bonds)

3. Financed by a loan from the Agency that is insured
“or guaranteed by the United States or any-agency thereof]
or , : . . -

4. With respect to an allocation of Federal low-income
housing tax credits, is a low-income unit as defi ned in Seé-
“tion 42 of the Internal Revenue Code! :

(c) In the cases described in (b)1 throogh 4 above, the

housing sponsor shail notify families that they are residing in

housing projects that are subject to such Federal regulation. In -

. the event there are any inconsistencies between the rules in
this subchapter and any applicable Federal reguiations the
- Federal regulations prevail.

(d) References to any statutes, State or Federal, within this

subchapter include any amendments which have been or may

be made to such statutes

e “Income-restn‘cted units” means the units in a housing
project where occupancy is restricted to low- or moderate-
income tenants pursuant to the réquiremonts of the Agency or
the Internal Revenne Code and that will qualify the housing
pr()Ject for tax-exempt bond financing and/or Federal Eow~
- income housing tax credits

(3 “Market~rate units” means all units in a housing project

financed by the Agency where tenant income and occupancy -

are governed only by the requirements of N.I.S. A. 55:14K-8
and N.TLA.C. 5:80-8.2(a).

Amended by R.2001 .82, effective March 3, 2001,
See: 32 N.IR. 4166(2), 33 NIR. 78i(@).
Added {(d) and (e).
Amended by R.2019 d.094, effective September 3, 2019.
See: 51 N.IR. 396(a), 51 N.ILR. 1421(a). -
Rewrote the section. -

5:80-20.3 Documentation and review of tenant income
qualifications

{a) Bach appi_ioant for acimission to, or tenant occupying,
an income-restricted unit within a housing- project shall pro-

vide to the housing sponsor all required information and doc-

umentation that will verify, to the satisfaction of the Agency,
 gross aggregate family income. This information and docu~
mentation shall include, but not be limited to, the following:

1. A copy of the first page of their most recent Federal’

income tax return, or a signed certification statmg that no
tax return was filed; ‘

2. Permission for the Agency and housing sponsor to
contact the Internal Revenue Service for information nec-

Supp. 9-3-19
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essary to verify gross aggregate family income, such as
copies of the first page of the famiiy’s income tax returns;

3 Verification of employment;

4 Check stubs from employers pensions, armmtzes
social security, unemployment, pubhc ass1stance and
workers’ oompensatxon

5 A copy of any court order for ahmony andfor chlld
- support, .

6. Conﬁrmatlon of income from assets (for example,
bank statements), and

7. Certification of income and assets,

o (b) For market-tate-units only, a written statement by the
applicani(s) or fenant(s) certifying that aggregate family in-

come does not exceed the maximum income limits prescribed
by N.JA.C. 5:80-82 may be accepted as sufficient verifica--
t:on of income.

(c) In addition to the documentation required pursuant to
this section, any family applying for admission to or occupy-
ing a unit within a housing project assisted by subsidies pro-

. vided by HUD, including, but not limited to, Section 8 and

236, Federal low-income housing tax credits, and/or financed
pursuant to former Section 103(b)(4) or current Section 142
of the Internal Revenue Code (or any other applicable provi-
sion of the Internal Revenue Code as it relates to tax-exempt

. housing bonds) may be required to submit additional docu-

mentation as required by Federal regulations regardmg certi-
fication and recertiﬁcatlon of i income.

(d) The housing sponsor shall be responsib!e for reviewing
the required documentation and determining whether thé ap-
plicant qualifies for residence prior to occupancy of the unit.
If the sponsor determines the applicant is qualified, the spon-
sor may then approve the move-in of the quatified applicant.

{¢) By the ﬁ&ﬁ day of each month, the housing sponsor '

- shall file with the Agency, a copy of each newly-admitted

tenant’s certification of income and assets obtained by the

. housing sponsor during the previous month. The housing

sponsor shall include with each tenant certification,. a certifi-
cation that the housing sponsor has reviewed the required

- documentation and has verified that the tenant has qualified

for residence in the unit. The housing sponsor shall be re-
sponsible for maintaining copies of all documentation re-
quired by this section for the period of time required under all
applicable provisions of State and Federal laws, rules, and
regulations and for such periods of time as may otherwise be
required by the Agency putsuant to the terms of its financing
of the housing project. :

(f) Notwithstanding the provisions of (d) above, the Agen-
cy reserves the right to require pre-tenant move-in approvat in
instances where the Agency has issued to housing sponsors, a
notice of noncompliance with this section. In addition, the
housing sponsor shall pay to the Agency, an administrative

Next Page is 80-38.1
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fee of $200.00 for each certification for which a notice of
noncomphance has been issued. Such fee shall be in addition
to, and not in lieu of, any default remedies available to the
Agency pursuant to its loan and regulatory documents gov-
erning the project.

Amended by R.2000 ¢.132, effective March 20, 2000.
See: 32 N.IR, 191(2), 32 N.JL.R. 1065(a).
Amended by R.2001 d.82, effective March 5, 2001.
See: 32 N.JR. 4166(a}, 33 N.JR. 781(a).
In (2), substituted “an income restricted” for “a”; added a new (b) and
recodified former (b) as {¢).
Amended by R.2019 d.094, effective September 3, 2019,
See:- 51 NUJR, 396(a), SI N.JR. 1421(a).
Section was “Documentation”. Rewrote the section,

5:80-20,4 Calculation of income

{a) Gross aggregate family income shall be calculated in
accordance with applicable Federal regulations for families
applying for admission fo or occupying units that are assisted

by HUD subsidies such as Section 8 and 236 or families oc-

cupying units within a housing project financed pursuant to
former Section 103(b)(4) of the Internal Revenue Code,
where such units are restricted to families of low and moder-
ate income as defined in Section 103(b)}(12X(C), or pursuant
to current Seciion 142 of the Internal Revenue Code (or any
other applicable provision of the Internal Revenue Code as it
relates to tax-exempt housing bonds), or, with respect to an
allocation of Federal low-income housing tax credits, are
low-income uni{s as defined in Section 42 of the Internal
Revenue Code. S

(b) For all other families, gross aggregate family income
shall be calculated by the total annual income of all family
members, from whatever source derived, including but not
limited to, pension, annuity, retirement, and social security
benefits. However, the calculation for gross aggregate family
income shall not include such income as the Agency deter-
mines may be excluded. Such excludable income shalt in-
clude, but is not litmited to, the following:

1. Income from a dependent under 18 years of age,
who is not the head of household or spouse of the head of
household;

2. Lump-sum additions to family assets such as inher-
itances, capital gains, ingurance payments included under
health, accident, hazard or worker’s compensation policies,
and settlements for personal or property losses;

3. For income from dependents who are secondary
wage earners but who are not included within (b)1 above,
such wages up to a maximum of $3,000.

(c) The calculation of gross aggregate family income with
regard to (b) above shall include an aliowance of $480.00 for
each dependent under 18 vears of age who is not the head of
household or spouse of the head of household.

Amended by R.2000 d.132, effective March 20, 2600.
See: 32 N.IR. 191(a), 32 N.LR. 1065(a).
Amended by R.2015 d,094, effective September 3, 2019,
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See: SIN.JR.396(z), 51 N.IR. 1421(a).

Rewrote (a), in the mtroductory paragraph of (b), msertsd a comma
following “10™ twice, “retirement”, and the second occurrence of “in-
clude™; in (1)1 and (c), deleted “minor” preceding “snder”; and in (c)
deleted a conuna following “above”.

5:80-20.5 Recertification periods and procedures; annual
compliance andit

(a) Family income shall be recertified on an annual basis
for families occupying units that are assisted by HUD subsi-
dies, such as Section 8 and 236.

(b) Family income shall be recertified annnally or at such
times and to the extent required pursuant to the Internal Rev-
enue Code (IRC) for:

1. A family occupying a unit within a housing project
financed under former Section 103(b)(4) of the IRC where
such unit is restricted to families of low- and moderate-
income as defined in Section 103(b)}(12)(C) of the IRC;

2. A family occupying a unit that is a low-income unit
in a housing project financed under current Section 142 of
the IRC (or any other applicable provision of the IRC as it
relates to tax-exempt housing bonds); or

3. A family occupying a unit that is a low-income unit
‘pursuant to Section 42 of the IRC.

(c} Family income shall be recertified at least every three
years but not more than once each year, for all other families
not included within (a) or (b) above.

(d) Housing sponsors shall notify each family in writing,

" not more than 100 days and not less than 91 days prior to

expiration of a family’s lease, that they must recertify family -
income. Such notification shall include, but is not necessarily
limited to:

1. A statement that families must recertify within 30
days of the notice;

2. A list of the documentation required for recertifica-
tion;

3. A statement that families who fail to recertify in-
come may be subject to provisions set forth in NJAC.

5:80-20.6. The statement must include a description of the
provisions at N.J.A.C. 5:80-20.6;

4, A statement that after recertification, families whose
income is it excess of the Federal or Agency maximum in-
come limit may be subject to provisions set forth ia
N.J.A.C. 5:80-20.7, such statement including a description
of such provisions.

(e) After families have recertified, housing sponsors shall
calculate the family’s gross aggregate family income. If there
will be an adjustment in HUD subsidy or imposition of a sur-
charge as provided by N.J.A.C. 5:80-20.8, housing sponsors
shali provide families with notice at least 30 days prior to the
expiration of the lease. If requested by families, housing
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sponsors shall provide an explanation-of how they calculated
the family’s income and arrived at the adjustment of subsidy
or imposition of a surcharge.

(f) The housing sponsor must file with the Agency copies
of the recertifications obtained by the housing sponsor during
the previous calendar year within 45 days following the end
of each calendar year, or at such other times as may be re-

quired by the IRC or IRS regulations, if applicable. If the.
housing sponsor fails to timely submit the documentation

required pursuant to this section, the housing sponsor shall
pay to the Agency an administrative fee of $200.00 for each
certification for which a nofice of noncompliance has been
issued. Such fee shail be in addition to, and not in liew of, any
default remedies available to the Agency pursuant to its loan
~and regulatory documents governing the project. -

(g) Failure of the housing spon_sor to comply with the time
requirernents in (d) and (e} above shall not relieve families of

. their obligation to complete their recertification within 30 -

days of receiving notice to recertify.

(h) Housing sponsors shall provide a wiitten acknowledg-
ment indicating the documents submitted, if requested at the
- time of submission.

(i) On an annual basis, and in addition to the other re-

- guirements of this subchapter, housing sponsors of at least

33.33 percent of all Agency-financed housing projects subject
to this subchaptetr shall submit to the Agency for compliance
review, the following information for a minimum of 20 per-
cent of all income-testricted units, 20 percent of all units as-
sisted by HUD subsidies, and 20 percent of all market-rate
units, as applicable (pro;ects and units shaﬁ be 1cient1ﬁed by
the Agency): - ,

1. A copy of the most recent family incore certifica-
" tion; ' :
2. The documentation the housing sponsor has recelved

to support the certification; and

3. The rent record/roll,

Amended by R.2000 d.132, effective March 20, 2000.
Ses: 32NJR. 191(a), 32 NIR. 1065(a).
Notice of readoption with technical change effective October 16, 2017.
See: 49 NLLR. 3423(c).
Amended by R.2019 d.094, effective Soptember 3, 2019
See: 51 N.LR. 396(a), 51 NIR 1421(a).
- Section was “Recertification periods and procedurcs
section. .

Rewrote the

Case Notes

Regulaimns requiring housing project sponsor to follow specific pro-
cedure in notifying tenants about recertifying their income and possibil-

ity of eviction npon failing to do so did not apply only to noncertifying - -

tenants whose income made them incligible to remain tesants. N.C.
Housing Associates, No. 100 v. Iﬁghmwer-Cooper 281 N.I. Snper 317,
657 A24478 (L.1995). . - -

- Supp. 9-3-19

5:80-20.6  Failure to recertify

(a) Any family that fails to recertify income after notifica-
tion pursuant to this subchapter shall be subject to the follow-
ing: : ' I :

1. For families occupying a unit which is assisted by
HUD subsidies, such as Section 8 and 236, such subsidies
shall be terminated as needed to comply w1th applicable
Federal reguiatxons

2. Families occupying maricet—rate umts shall ba sub-

" ject to imposition of surcharges pursuant to NJA.C. 5:80-

20.8 and may also be subject to eviction pursuant to
N.IA.C. 5:80-20.9.

(b) Families subject to the provisions iri (a) above, upon
satisfactory completion of recertification, may have subsidies

rtestored, provided said. subsidies are available, or may, with

Agency approval, have surcharges removed. Surcharges paid
to the Agency for failure to recertify, as required by NJA.C.
5:80-20.8(d), may be returned, with Agency approval, if satis-
factory completion- of recertification is made within six

- months of the notice to recertify. Neither the Agency nor the

housing sponsor is responsible for the return of surcharges
paid to the municipality.

Amended by R. 2000 d. 132, effective March 20 20{}0
See: 32MN.JR. 191(d), 32 N.TR. 1065(a). :
Amended by R.2019 4.094, effective September 3, 2019
See: 51 N.LR. 396(), 51 N.JR. 1421(a).

Int the mtrociuctory patagraph of (4), substituted “that” for “wlnch”
()2, substituted “Familics occupying market-rate wnits” for “For all
other famnilies, they” and deleted a comma following the first N.J.AC.
cite; and in (b}, substitutéd the fourth ocoutrence of “Agency™ for “agen-
Y. : o : ‘ :

5:80-20.7 Adjustments in tenancy
‘(a) For families occupying a unit assisted by HUD subsi-

dies such as Section 8 and 236, upon recertification, families

whose income is in excess of the maximum income limit un-

- der applicable federal regulations are subject to adjustment or

termination of HUD subsidies ag needed to compiy with ap-
plicable Federal regulations. o

{b) Where, upon recertification, a family is occﬁpyihg a

.market-rate unit, and that family’s income is in excess of the
- maximum income limit under N.J A.C. 5:80-32, the family

may be subject to surcharges pursuant to N.J.A.C. 5:80-20.8

- and may also be sub;ect to eviction pursuant to N.J A.C. 3. 80-
- 209, .

(c) Upon recertification, housing sponsors must ensure

* that the project contains the number of low- and moderate-

income families as required by N.J.A.C. 5:80-8.3.

Amended by K. 2019 6.054, effective September 3, 2019,
See: 51 N.JLR. 396(=), 51 N.JR. 1421(3)
Rewrote (b) and (c) .
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5:80-20.8 Surcharges

{a) Upon recertification, if the gross aggregate family in-
come exceeds the maximum income limit pursuant to
N.J.A.C. 5:80-8.2 by 25 percent or less, the family shall con-
tinue to occupy the unit without the imposition of any sur-
charges. If the gross aggregate family income exceeds the
maximum income lmit by more then 25 percent, the family
may continue to occupy the unit, subject to payment of a sur-
charge as outlined in (c) below. Such surcharges may only be
imposed with approval of the Agency. When imposing sur-
charges, housing sponsors shall give families notice that they
may be subject to eviction if their income continutes to exceed

Next Page is 80-39
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the maximum income limit for six months from the expiration
of the family’s lease.

{b) Families.subject to surcharges for failing to complete
the recertification process (see N.JLA.C. 5:80-20.6) shall be -
surcharged at the maximum rate outlined in (c) below and
may also be subject to eviction in accordance with N.JA.C.
5:80-20.9. Sponsors shall provide families with notice at least
30 days prior to the expiration of the lease that a surcharge
will be imposed for failure to recertify. Such surcharges or
eviction actiotts require Agency approval.

(c) Surcharges imposed shall be based upon a family’s unit
rent in accordance with the following schedule:

Supp. 9-3-19
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: Surcharge
Percentage that Gross Aggregate Income exceeds on .
the Maximum Income Limit Unit Rent
Up t6 and including 125% None
In excess of 125% up to and inclading 130% 5%
In excess of 130% up to and including 135% 0%
In excess of 135% upto and including 140%% . 5%
In exeess of 140% up to and including 145% 20%
Lz excess of 145% up to and inchading 150% 25%

Tn excess of 150% C o 30%

(d) Housing sponsors shall pay the surcharge to the munjc-
ipality granting tax exemption to the project but only up to an
amount that, together with payments made to the municipality
in Heu of taxes and for any land taxes, equals 25 percent of
the total rents or carrying charges of the project for the cur-
rent and any prior years that the project has been in operation.
For projects on which the Agency has made a loan financed
with the proceeds of bonds issued prior to January 1, 1973,
any remainder of the surcharge or the total surcharge, if tax
exemption has not been granied, shall be paid into the Agen-
cy’s housing finance fund securing the bonds issued to fi-

nance the project. For projects financed on or after January 1,

1973, any remainder of the surcharge or the total surcharge, if
tax exemption bhas not been granted, shall be paid to the
Agency.

(e) Surcharges shall be imposed upon expiration of the
lease provided families have received 30 days notice pursuant
to N.JLA.C. 5:80-20.5. Families which have not received 30
days notice prior to lease expiration shall not have surcharges
imposed until the 30 day notice has expired.

Amended by R.2000 d.132, effective March 20, 20060,
See; 32 N.IR. 191(a), 32 N.JR. 1065(a).

5:80-20.9 Eviction

-(a) Families who fail to recertify income following nottﬁ—
cation pursuant to N.J A.C. 5:80-20.5 may, with Agency ap-
proval, be evicted by the housing sponsor if such failure con-
tinues for at least six months after expiration of the lease.

(b) Upon recertification, families whose gross aggregaie
family income exceeds the maximum income limit pursuant
0 N.J.A.C. 5:80-8.2 by more than 25 percent and continues
to do so for at least six months after expiration of the lease
may, with Agency approval, be evicted by the housing spon-
SOT, :

{¢) Prior to eviction under this section, housing sponsors
must provide families with written notice at the end of the
six-month period indicating that eviction procedures will
begin unless they recertify within 10 days of the notice and
show that family income has decreased below the maximum
income limit. Families who fail to recertify within the 10 days
or who upon recertification are in excess of the maximum
income limit may be evicted by -following the provisions of
N.JS.A. 2A:18-61.1 et seq.
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(d) In the case of tenants of income-restricted ALR units,
neither failure to recertify nor income exceeding the maxi-
mum income limit shall be cause for eviction. However, the
next available nonincome-restricted ALR unit shall be rented
to an income-eligible tenant and shall be deemed an income-
restricted ALR unit thereafter,

Amended by R.1998 d.80, effective February 2, 1998,
See: 29 N.LR. 3214(a), 30 N.L.R. 539(b).
Added (d).
Amended by R.2000 d.132, effective March 20, 2000.
See: 32N.IR. 191(3), 32 N.JR, 1065().
Amended by R.2019 d.094, effective September 3, 2019.
See: 51 N.JR.396(3), 51 NIR, I421(a)
In (o), substituted “hounsing sponsors” for “Housing Spousors”, “six-
month” for “six month”, and inserted the second occurrence of “who™,

5:80-20.10  Confidentiality

Housing sponsors shall maintain files on the certification
and recertification of family income at the project, Such files
are to be kept as confidential and shall not be accessible to
nor shall information contained therein be disclosed to any
person except authorized representatives of the housing spon-
sor, the Agency and, if applicable, HUD. Housing sponsors
shall require 1dent1ﬁcat10n from each person claiming au-
thority to review such confidential files and maintain a list of
individuals who have been provided access to same. If a
housing sponsor is not satisfied that.a person requesting re-
view has proper authority, review shail be denied and the
matter referred to the Agency for final determination, Any
copies of family files sent to the Agency pursuant to the certi-
fication or recertification process shall be maintained in the
same confidential manner. I requested by a family at the time
of submission, submitted material shall be returned to a fami-
Iy when it is no longer needed.

Amended by R.2000 ¢.132, effective March 20, 2000
See: 32 N.JR. 191(a), 32 N.IR, 1065(a).

Inserted “and, if applicable™ following “Agency” in the second sen-
tence.

SUBCHAPTER 2!, TRANSFER OF SERVICING OF
SINGLE FAMILY MORTGAGE LOANS
5:80-21.1 General applicability

(a) The rules st forth within N.J.A.C. 5:80-21.1 through
21.4 shall apply to all servicers of Agency smgle famity
mortgage program loans upon:

1. Sale or transfer of a majority interest in the servicing
company or entity;

2, Sale or transfer of a majority ownership interest of
the holding company;

3. Sale or transfer of the portfolio of Agency loans to
another service; or

4. Merger.

Supp. 9-3-19
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(b) The rules within this subchapter shall also apply to any
change in the servicer’s organizational structure, which in the
Agency’s determination, amounts to the type of transfer spec-
ified in (a) above. In determining whether a change in the

servicer's organizational structure is a transfer subject to

these rules, the Agency may cpnsider:
1. Name change of servicer,
"~ 2. Change of Ioéatioh of servicer,
3. Staff changes by servicer,

4, Legal or other 51gn1ﬁcant orgamzat:onal changes in
the servicer’s structure; and - :

5. Compensation paid to the servicer.

(¢) The rules Within‘ this subchapter shall not apply to loan

originators who are not servicers or to newly originated loans:

that are being transferred from the orlgmatmg lender to an
approved servicer. - '

“Amended by R.1997 d.523, effective December 15, 1997
See: 28 N.IR. 4833(a), 20 N.I.R. 5285(a).
Rewrote (a)] through (#)3, inserted (a)4 and (b)3; and in (c), cxtended

the exception to newly onginated loans transferred to an approved ser-.

VICET.

5:80-21.2 ° Agency rev:ew and approval of transfer

(a) No servicer may enter into any transfer as specified in
N.J.A.C. 5:80-21.1 without obtaining prior written consent of
the Agency. Approval of all transfers shall be-made by the
Executive Director of the Agency.

(b) In order for a transfer to be ‘approved, the SUCCESSOF
servicer must meet all of the following requirements:

1. Is a cumently approved Agency seller/servicer and
has a demonstrable ability to service an Agency portfolio,
of the size to be transferred; .

2. Have a net worth consistent with the standards set

forth by the Federal National Mortgage Association
. (FNMA) and acceptable to bond insurers, where apphca—
" ble; :

3. Havea servicing i)ortfolio of at least $25 million in

total outstanding principal balances.

4. Be an approved servicer for the FNMA or Federai
Home Loan Mortgage Corporation (FHLMC). If the ser-
vicer is not FNMA/FHLMC approved, the Agency reserves
the right to make its own determination;

5. Have current certified financial statements and ser-

vicing and delinquency statistics that are satisfactory to the

. Agency; -

‘6. Completion of the participation application to the

satisfaction of the Agency,

7. Completlon of the Agency’s Quesﬁonnau’e for Ser-
vicing Transfers to the satisfaction of the Agency. This
form must also be completed by the transferring servicer; -

 Supp. 9-3-19
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8, - Evidence of fidelity insurance, errors and omission
insurance and other insurance required by the Agency; -

9. If a successor servicer is an existing Agency ser-
vicer, there must be a record of acceptable servicing per-
formance, as determined by the Agency; and

10. Be approved by any entity which has prov1ded in-
- surance for the specified bonds, if required by that entity.

(¢) In addition to the requirements in (b) above, the suc-
cessor servicer shall meet all requirements of the Agency’s
General Resolution and other documents issued in connection
with the sale of bonds from which the financing for the ser-
viced loans has been provided.

Antended by R.1997 d.523, effective December 15, 1997,

© Sece: 28 NLi.R. 4833(), 29 N.JR. 5285(a),

Renamed the section; rewrote (b)1 and (b)2; in (b)3, deleted the re-

- guirement that the servicing portfolio contam at least 200 loans, and

increased the minirmym portfolio size to $25 million dollars; and added
()10 and (o).

Amended by R.2000 d.132, effective March 20, 2000,

See: 32N.IR. 191(a), 32 N.LR. 1065(a).

-5:80-21.3 Cnmpensation adjustment due on transfer

(2) The compensation paid to the Agency shall be adjusted
upon sale or transfer by a servicer of Agency loans. At the
time of the transfer, the servicer shall pay to the. Agency an
amount equal to three times the service fee eamed for the
month durmg which the transfer occurs. '

®) Compensataon ad]ustmeut shall not be paid on loans in

_foreclosure or loans in default over 60 days

{c) The compensation adjustment set forth in (a) above
shall not apply to:

1 Newly originated loans soid or transferred by sellers
{originators) who are not Agency approved servicers,

2. Servicers of portfolios with 150 loans or less that are .
transfemng their entire Agency portfoho

‘3. . Servicers who are subject to a servicer’s agreement
that prowdes for compensation adjustment of amounts less
- than those provided by these rules; and

" 4. Loansaleor organizatioﬁal transactions for which no
compensation is involved, .

Amended by R.1997 d.523, effective December 15, 1997.

See: 28 N.JLR. 4833(m), 29 N.JR. 5285(a)

Renameéd the section; rewrote (2); in (b) substituted “Compensaﬂon
adjustrent” for “A transfer fee” and added ().

5:80-21.4 Subsequent transfers

{a) The rules within this subchapter and all terms and con-
ditions of the then current agreements between the Agency
and the transferring servicer shall apply in their entirety to
any subsequent transfers by servicers who became SuCCessor
servicers under the provisions of these rules;

Next Page is 80-40.1
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{b) Successors servicers shall assume and abide by all the
terms, including compensation adjustments, of the applicable
mortgage servicing agreements on the loans being serviced
unless different terms are agreed to in writing by the succes-
sor servicer and the Agency. Portfolio records shall be deliv-
ered to the successor, including, but not limited to, current
and past status, esCTow balances, and prepayment and cur-
tailment information. Transferor and transferee shall fully
indemnify the Agency against iosses of claims resulting from
the transfer.

Amended by R.1997 d.523, effective December 15, 1997.
See: 28 N.LR. 4833(a), 29 N.JR 5285(a).

In (a), inserted a reference to agreements between the Agency and the
transferring servicer; and in 1b), inserted the second sentence.

5:80.21.5 Termination of servicing by Agency

(a) The Agency may terminate the servicing agreement
with a servicer with or without cause. Tf termination is with-
out cause the Agency shall pay to the servicer 50 basis points
of the outstanding principal loan balance of any loan that is
fess than 84 months old and that is not in default by 60 or
more days. No compensation shall be paid for any loan thatis
older than seven years.

(b) If the Agency terminates the servicing agreement with
cause, in accordance with the agreement, no compensation
adjustment shall be paid unless the- Agency permits the ser-
vicer to transfer servicing, in which case the rules set forth in
N.J.A.C. 5:80-21.1 through 21.4 shall apply. '

(c) In the event that the Agency terminates the servicing
agreement, the servicer shall compensate and indemnify the
Agency for losses to the Agency or for which the Agency
becomes responsible, which are attributable to the servicer. In
addition, the servicer shall not receive a compensation ad-
justment as may have otherwise been provided under (a)
above, unless the servicer shall have first made the Agency
whole. The servicer shall not be permitted to set off any com-
pensation adjustment under (a) above against its obligations
to the Agency.

New Rule, R.1997 d.523, effective December 13, 1997,
See: 28 N.IR. 4833(a), 9 NJR. 5285(a).

SUBCHAPTER 22. AFFIRMATIVE FAIR HOUSING
MARKETING PLAN REQUIREMENTS

5.80-22.1 Requirement to submit an Affirmative Fair
Housing Marketing Plan

(a) The purpose of an Affirmative Fair Housing Marketing
Plan (Plan) is to ensure that necessary steps are being taken to

eliminate discriminatory rental practices and to overcome the

effects of past discrimination involving rental housing by
informing individuals or groups of persons who would not

80-40.1

normally apply for the housing about the availability thereof
and providing them a reasonable opportunity to rent the hous-
ing.

(b) Sponsors of housing projects and sponsors of continu-
ing care retirement communities are required to submit a Plan
prior to receiving a commitment or funding from the Agency.

(c) The contents of a Plan under (a) above are as follows:

1. The Plan shail consist of a fully completed U.S. De-
partment of Housing and Urban Development (HUD), Of-
fice of Fair Housing and Equal Opportunity Affirmative
Fair Housing Marketing Plan (AFHMP)-Multifamily
Housing (Form HUD-9352A (12/2011)) or such updated
or successor form as may be developed by HUD, available
at httD:f/noﬁal.hud.gov.fhudvortalldocuments/huddoc?id=

935-2a.pdf.

9 In addition to (c)1 above, all sponsors of housing
projects and continuing care retirement commuaities shall
register their projects or cause their projects to be regis-
tered on the New Jersey Housing Resource Center website

at http:/fwww ni.govinibre/.

Amended by R.2005 d.219, effective Tuly 3, 2003.
See: 37 N.JR. 970(=), 37T NJR. 2476(a).
Rewrote the section.
Repeal and New Rule, R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1595(=), 50 N.ER. 1479(a).
Section was “Definitions”.

5:;80-22.2

(a) The Agency will monitor projects to assess the degree
to which the activities undertaken pursuant to an approved
Plan conform with the applicable Fair Housing Laws and
Regulations. In conducting monitoring, the Agency will de-
termine: ' -

Monitoring

1 Whether the applicant or sponsor has made a good-
faith effort o carry out the provisions of the approved Plan
and related Affirmative Fair Housing Marketing require-
ments; and ' ‘

2. Whether progress has been made toward achieve-
ment of the objectives of the Plan.

(b) Agency staff will conduct on-site monitoring which
will entail an examination of records, visual inspection of the
project and interviews with applicants, rental/sales agent and
staff, occupants and community organizations identified in
the Plan. Records which may be examined include applica-

tions (for both accepted and rejected prospective oceupants),
and documentation relating to advertising.

(c) Failure to make a “sood faith effort” to comply with
the Plan could result in the loss of Agency financial assis-
tance. All complaints regarding discrimination will be for-
warded to the New Jersey Division on Civii Rights for formai
criminal investigation,

Supp. 7-2-18
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The following annotation applies to NJA.C. 5:80-22 2 Prior to i3 re-
Peal by R2018 d 132

Amended by R.2005 ¢.219, effective Fuly 5, 2003,
See: 37N.JR. 970(a), 37 N.IR, 2476(a).

In (b}, inserted “units” following “market”; in (c), substituted “units in
the project” for “dwellings” preceding “are sold", ’

The following annotations apply to NJAC. 5:80-232 subsequent to its
recodification from N.JA.C, 5:80-22.25 by R.2018 d.133-

Amended by R.2005 d.219, effective Tuly 5, 2005,
See: 37N.LR. 970(a), 37 N.JR. 2476().
In (a), deleted “Affirmative Fair Housing Marketing” following “to an
approved” in the introductory paragraph,
Recodified from N.JA.C. 5:80-22.25 and amended by R.2018 d.132,
effective July 2, 2018,
See: 49 N.LR. 1595(a), S0 N.J.R. 147%(a),
Rewrote (a). Former NJA.C, 5:80-22.2, Purpose of the Affimnative
Fair Housing Marketing Plan, repealed. -

5:80-22.3 (Reserved)

Amended by R 1998 d.80, effective February 2, 1998,
See; 29 N.IR. 3214(a), 30 NI R. 539(b).

In (a), added 6.

Amended by R.2005 d.219, effective Tuly 5, 2005,
See: 37 N.JR. 970(a), 37 N.IR. 2476(a),

In (a), substituted “a Plan” for “an Affirmative Fair Housing Matket-
ing Plan” in the introductory paragraph, rewrcte 5; in (b), deleted “Af-
fumative Fair Housing Marketing” preceding “Plan” in the second san-
fence,

Repealed by R.2018 d.132, effective July 2, 2018,
See. 49N.LR. 1595(2), SO N.IR. 1475(a).
Section was “Who submits a Plan,”

5:80-22.4  (Reserved)

Amended by R.2005 d.219, effective J uly 3, 2003,
See: 37N.LR. 970(a), 37 N.JR. 2476(a),

In (b}, substituted “approved” for “approval” preceding “Plan” ini the
first sentence and “the” for “those” preceding “procedures stated herein”
in the second sentence, ' .
Repealed by R.2018 4.132, effective July 2, 2018,

- See: 49 N.LR. 1395(a), 50N.L.R. 1479¢q),

Section was “Plan submission deadlines”,

3:80-22.5  (Reserved)

Amended by R.2005 d.219, effective Tuly 5, 2005.

See: 37 N.ILR. 970(a), 37 N.JR. 2476(a).

Repealed by R.2018 d.132, effective July 2, 2018,

See: 49N.LR. 1595(a), 50 N.IR. 1479(a),
Section was “Format of the Plan™,

3:80-22.6 (Reserved)

Amended by R 2005 d.219, effective July 5, 2005,
Ses: 37N.JR. 970(a), 37 N.IR. 2476(a),

In (a), deleted “the” following “the developreent and” and deleted
“Affirmative Fair Housing Marketing” preceding “Plan.”; in (o), substi-
tuted “Conncil on Affordable Housing”™ for “Affordable Housing Coun-

- cil” in 3, and substituted “affect” for “effect” n 4,
Repealod by R 2018 d.132, effective July 2, 2018,
See: 49 N.JR. 1595(a), SON.JR. 1479(a).

Section was “Direction of marketing activity”,

3:80-22.7  (Reserved)

Amended by R.2005 d.219, effective Tuly 5, 2005.
Seer 37N.JR, 970(a), 37 N.LR. 2476(a), :

Rewrote (c); in (d), substituted “of” for “for™ in 1; in (g), substituted
“television™ for “telephone” in 3, ’

Supp, 7-2-18
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Repealed by R 2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1595(a), 50 N.LR. 1479(a).
Section was “Marketing program”.

3:80-22.8 (Reserved)

Amended by R.2005 d.219, effective Taly 5, 2005,
See: 37NJR. 970(z), 37 N.J.R. 2476(a).

In (b), inserted “for example, * preceding “NAACP” in 2, and deleted
%, Community Housing Rescurce Boards, organized pursuant 0 HUD
voluntary agreements with the National Association of Realtors and the
National Assoviation of Real Estate Brokers” in 4,

Repealed by R.2018 d.132, effective Tuly 2, 2018,
See: 49N.JR. 1595(z), 50 N.JR. 1479(a),
Section was “Cowmmunity contacts”.

5:80-22.9 ° (Reserved)

Repealed by R.2018 4.132, effective July 2, 2018,
See: 49 N.ILR. 1595(), 50 N.JR. 1479(a).
Section was “Future marketing activities for rental units oaly”.

5:80-22.10  (Reserved)

Amended by R 2005 d.219, effective July 5, 2005, |
Sce: 37N.LR 970(a), 37 N.J.R. 2476(a).
In (b), substituted “is” for “may be” following “the prospective ccen-
pant pool which?,
Repealed by R.2018 d.132, effective Tuly 2, 2018,
See: 49N.IR. 1595(a), 50 NJR. 1475(a).
Section was “ Assessment of marketing efforts”.

5:80-22.11  (Reserved)

Amended by R.2005 d.219, effective July 8, 2005,
See: 37NJR. 970(2), 37 N.IR, 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018,

See: 49 N.LR. 1595(a), 50 N.J.R. 1479(a).
Section was “Composition of the prospestive eccupant pool”,

5:80-22.12  (Reserved)

Amended by R.2005 d.219, effective Tuly 5, 2005,
See: 37N.IR, 970(a), 37 NI R..2476(a),
Repealed by R.2018 d.132, effective Tuly 2, 2018,
See; 49N.IR 13595(a), S0 NJR. 147%(a).
Section was “Demographic characteristics”.

3:80-22.13  (Reserved)

Amended by R.2005 d.219, effective July 35, 2005,
See; 37NUIR 970(g), 37 N.IR. 2476(z).

In (a), inserted “that is” following “generally prohibited in housing”
in the first sentence; in (c), inserted “market” following “housing” in the
first sentence and inseried “housing” preceding “market area” in the last
sentence.

Repealed by R.2018 d.132, effective Faly 2, 2018,
See; 49NJR. 1595(a), 50 NJR 1479(a).
Section was “Residency preferences”,

5:80-22.14 (Reserved)

Amended by R.2005 d.2 19, effective July 5, 2005,
See: 37 N.IR.'970(2), 37 N.JR. 2476(a).

In (c), deleted “Affirmative Fair Housing Marketing” preceding
“Plan” in the first sentence,
Repealed by R.2018 d.132, effective July 2, 2018,
See; 49 N.JR. 1595(z), 50 N.LE. 1479(z).

Section was “Staff experience and instructions for fair housing train-
ing”. ‘

Next Page is 80-41
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5:80-22,15 (Reserved)

Repealed by R.2018 d.132, effective Tuly 2, 2018.
See; 49 N.JR. 1593(@), 50 N.LR. 1475(a),
Section was “Other indicators of successful implementation”,

5:80-22.16 (Reserved)

Amendad by R.2005 4.219, effective July 5, 2005,

See: 37 N.IR. 970(a), 37 NIR. 2476(a).
Rewrote the section.

Repealed by R.2018 d.132, effective July 2, 2018

See: 49 N.IR. 1595(a), S0 NJR. 147%a).
Section was “Approval of the Plan”.

5:80-22.17 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005.
Seer 37 N.JR. 970(a), 37 N.1R. 2476(a).

Tn (a), deleted “Affirmative Fair Housing Marketing” following “im-
plementing the” and “the. approved” in the introdnctory paragraph and
substituted “adopted” for“‘adapted” in 2.

Repealed by R.2018 d.132, effective Jnly 2,201 8.
See: 49 N.IR. 1595(a), SO NJR. 1479(z).
Section was “The Management Plan”,

5:80-22.18 (Reserved)

Amended by R.2003 d.219, affective July 5, 2003.
Ree: 37 N.JR 570(a), 37 N.IR. 2476(a).

Substituted “such™ for “sales and rental” following “ihe applicant's
intent to begin”. '
Repealed by R.2018 d.132, effective July 2, 218
See: 49 N.LR. 1595(a), 56 N.J.R. 1479(a). ‘

- Section was “Notification of intent {o begin marketing”."

5:80-22.19 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.IR. 970(a), 37 N.LR. 2476(a).
Repealed by R.2018 d.132, effective Tuly 2, 2018,
Ses 49 N.JR. 1595(a), 50 N.LR. 1479(a).
Section was “Preoccupancy conference™.

5:80-22,20 (Reserved)

Amended by R.2005 d.219, effective Tuly 5, 2003.
See: 37 N.LR. 970(a), 37 N.IR. 2476(a}.
In (a), deleted “Affirmative Fair Housing Marketing” preceding
“Plan” in the introductory paragraph.
Repealed by R.2018 d.132, effective July 2, 2018.
See: 49N.IR. 1595(2), SON.IR, 147%a).
Seotion was “Marketing for initial sales or rent-up’.

5:80-22.21 (Reserved)

Amended by R.2005 d.219, effective July 5, 20035,
See: 37 N.IR. 970(), 37 N.LR. 2476(a).
Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 15395(a), 50 N.1R. 1479(a).
Seotion was “Assessment of the Plan’s implementation”.

5:80-22.22 {Reserved)

Amended by R.2003 d.219, effsctive July 3, 2003.
See: 37 N.IR. 970(a), 37 NI R. 2476(a).
Repealed by R.2018 d. 132, effective July 2, 2018,
See: 49 N.JR. 1595(a), SON.LR. 1479(a).

Section was “Modification of the approved Plan”.
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5:80-22.23 (Reserved)

Amended by R.2005 d.219, effective July 5, 2003.
Seer 37 M.IR. 970(a), 37 N.J.R, 2476(a).
Repealed by R.2018 d.1332, effective July 2. 2018,
Seer 49 N.LR. 1595(a), 50 N.ILR. 1479(a).
Section was “Recordkeeping and recording requirements”.

5:80-22.24 (Reserved)

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 NLIR. 970(a), 37 N.L.R. 2476(z). )
Repealed by R.2018 d.132, effective Tuly 2, 2018,
See: 49 N.JR. 1595(a), 50 N.IR. 147%a).
Section was “Future marketing activities for rental projects™.

5:80-2225 (Reserved)

Recodified to N.JLA.C. 5:80-22.2 by R.2018 d.132, effective Tuly 2,
2018,

See: 49 M.IR. 1595(a), 50 N.IR. 1479().
Section was “Monitoring”.

" SUBCHAPTERS 23 THROUGH 25, (RESERVED)

SUBCHAPTER 26. HOUSING AFFORDABILITY CON-
TROLS ' '

5:80-26.1 Purpose and applicability

This subchapter is designed to implement the New Jersey
Fair Housing Act (N.J.S.A.°52:27D-301 et seq.) by assuting
that low- and moderate-income units created under the Fair
Housing Act are occupied by low- and moderate-income
households for an appropriate period of time. This subchapter
provides rules for the establishment and administration of
affordability controls on restricted units that receive COAH
credit under the Fair Housing Act; that receive funding from
+the Division under the Neighborhood Preservation Balanced
Housing Program; that receive funding from the Agency un-
der its UHORP and MONI programs; or with respect to
which a municipality or developer contracts with the Agency,
HAS, or other experienced administrative agent approved by
DCA, the Agency, or COAH for the administration of afford-
ability controls pursuant to the Fair Housing Act. Unless ex-
pressly stated otherwise herein, this subchapter shall apply to
ali restricted units described in the foregoing sentence, re-
gardless of the date on which the units were created; provid-
ed, however, that the nuies do not apply to units qualifying for
the Federal Low-Income Housing Tax Credit under Section
42 of the Internal Revenue Code, units that receive Balanced
Housing funds under the Agency’s Home Express program,
or umits receiving assistance under the Federal HOME In-
vestment Partnerships program, 24 CFR Part 92; the HUD
Section 202 Supportive Housing for the Elderly program, 24
CFR Part 891; the HUD Section 811 Supportive Housing for
Persons with Disabilities program, 24 CFR Part 891, the

HUD HOPE VI program; or the Federal Home Loan Bank

Affordable Housing Program, 12 CFR Part 1291.

Supp. 7-2-18
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Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.IR., 3655(a), 36 N.L.R. 5713(2).
Rewrote the section, '
Notice of readoplion with technical change, effective October 16, 2017,
See: 49 N.IR. 3423(c).

Case Notes

In a township®s declaratory judgment action seeking a declaration ad-
dressing its affordable housing obligations, the court imposed a fair
share methodology and determined that the township's pre-credited and
uncapped fair share of the region’s prospective need obligation was
1,533 umits. In re Township of South Brunswick, 2016 N.J, Super. LEX-
I8 161 (2016).

N.LA.C. 5:80-26, which establishes affordability ranges for the provi-
sion of housing pursuant to the Mount Laurel doctrine and has been
incorporated by the New Jersey Council on Affordable Housing (CO-
AH) into iis third-round regulations, is a valid regulation since it is con-
sistent with the legislative mandate and is nof arbitrary, capricious, nor
unreasonable in light of the deference granted to COAH and the New
Jersey Housing and Mortgage Finance Agency. In re Adoption of Unif.
Hous, Affordability Controfs; 390 N.J. Super. 89, 914 A2d 402, 2007
N.J. Super. LEXIS 19 (App.Div. 2007).

5:80-26.2 Definitions

The following words and terms, as used in this subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise.

“Administrative agent” means the entity responsible for
administering the affordability controls of this subchapter
with respect to specific restricted units, as designated pursu-
ant to N.J.A.C: 5:80-26,14. '

“Affordability average” means an average of the percent-
age of median income at which restricted vnits in an affoida-
ble development are affordable to low-and moderate-income
households. For example, if the rents for the five restricted
rental units in an affordable housing development were af-
fordable at 46, 48,.50, 52 and 54 percent of median income,
respectively, the average affordability for those units would
be 50 percent of median income.

“Affordable” means, in the case of an ownership unit, that
the sales price for the unit conforms to the standards set forth
in N.JLA.C. 5:80-26.6 and, in the case of a rental unit, that the
rent for the unit conforms to the standards set forth in
N.JLA.C. 5:80-26.12.

“Affordable development” means a housing development

all or a portion of which consists of restricted units,

“Agency” means the New Jersey Housing and Mortgage
Finance Agency established by P.L. 1983, ¢.530 (N.J.S.A.
55:14K-1 et seq.) and in, but not of, the DCA.

“Age-restricted unit” means a housing unit designed to
meet the needs of, and exclusively for, the residents of an
age-restricted segment of the population where the head of
the household is a minimum age of either 62 years, or 55
years and meets the provisions of 42 U.S.C. §§ 3601 et seq.,
except that due to death, a remaining spouse of less than 55

Supp. 7-2-18
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years of age shall be permitted to continue to reside in the
unit.

“Assisted living residence” means a facility licensed by the
New Jersey Department of Health to provide apariment-style
housing and congregate dining and to assure that assisted
living services are available when needed for four or more
adult persons unrelated to the proprietor. Apartment units
offer, at a minimum, one unfurnished room, a private bath-
room, a kitchenette, and a lockable door on the unit entrance,

“Balanced Housing” means the Neighborhood Preservation
Balanced Housing Program of the DCA as set forth at
N.J.S.A 52:27D-320 and N.JA.C. 5:43.

“Certified household” means a household ihat has been
certified by an administrative agent as a low-income house-
hold or moderate-income household.

“COAH” means the Council on Affordable Housing in, but
not of, the DCA, established under the New J ersey Fair Hous-
ing Act (NJS.A. 52:27D-30% et seq. ),

“DCA” means the State of New Jersey Department of
Community Affairs, ' ‘

“Division” means the Division of Housing in the DCA.

“HAS” means the Housing Affordability Service, formerly
known as the “Affordable Housing Management Service,” in
the Agency.

“High-poverty census tract” means a census tract with a
census-determined average poverty rate equal to or greater
than 25 percent, as determined by thé United States Census
Bureay, :

“HUD” means the United States Department of Housing
and Urban Development,

“Low-income household” means a household with a total
gross annual household income equal to 50 percent or less of
the median income, :

“Low-income unit” means a restricted unit that is afforda-
ble to 5 low-income household.

“Median income” means the median income by household
size for an applicable county, as adopted annually by COAH.

“Moderate-income household” means a household with a
total gross annual household income in excess of 50 percent
but less than 80 percent of the median income.

“Moderate-income unit” means a restricted unit that is af-
fordable to a moderate-income household,

“MONI” means the Agency’s Market Oriented Neighbor-
hood Investment Program, as it may be authorized from time
to time by the Agency. '

Next Page is 80-55
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“95/5 umt” means a restricted ownership unit that is part of
a housing element that received substantive certification from
COAH pursuant to N.J A C, 5:93 before October 1, 2001

“Non-exempt sale” means any sale or transfer of ownership
other than the transfer of ownership between husband and
wife; the transfer of ownership between former spouses or-

“dered as a result of a judicial decree of divorce or judicial
separation, but not including sales to third parties; the transfer
of ownership between family members as a result of inher-
itance; the transfer of ownership through an executor’s deed
to a class A beneficiary;, and the transfer of ownership by
court order. _

“Random selection process” means & process by which cur-
rently income-eligible households are selected for placement
in affordable housing units such that no preference is given to
- one applicant ovefanother except for purposes of matching
household incomeé and size with an appropriately priced and
sized affordable unit (for example, by lottery).

“Rent” means the gross monthly cost of a rental unit to the
tenant, including the rent paid to the landlord, as well as an
allowance for tenant-paid utilities computed in accordance
with allowances published by DCA for its Section 8 program,
With respect to units in an assisted living residence, rent does
not include charges for food and services.

“Restricted unit” means a dwelling unit, whether a rental
unit or ownership unit, that is subject to the affordability con-
trols of this subchapter, but does not include a market-rate
unit financed under UHORP or MONL

“UHORP” means the Agency’s Urban Homeownership
Recovery Program, as it may be authorized from time to time
by the Agency Board.

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 NLIR. 5713(a).
Rewrote the section,
Notice of readoption with technical change, effective October 16, 2017,
See: 49 N.ILR. 3423(2).

5:80-26.3  Affordability average; bedroom distribution

() Tn each affordable development, at least 50 percent of
the restricted units within each bedroom distribution shall be
low-income units and the remainder may be moderate-income
units,

(b) Affordable developments that are not age-restricted
shall be structured in conjunction with realistic market de-
mands such that:

1. The combined number of efficiency and one-
bedroom units is no greater than 20 percent of the total
low-and moderate-income units,

2. At least 30 percent of all low-and moderate-income
units are two bedroom units;
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3. At least 20 percent of all low-and moderate-income
units are three bedroom units; and

4. The remainder, if any, may be allocated at the dis-
cretion of the developer.

(¢) Age-restricted low-and moderate-income units may uti-
lize a modified bedroom distcbution, Af 2 minimum, the
number of bedrooms shail equal the number of age-restricted
low-and moderate-income units within the affordable devel-
opment. The standard may be met by creating all one-
bedroom units or by creating a two-bedroom umnit for each
efficiency unit.

(d) Municipalities shall establish by ordinance that the
maximum rent for affordable units within each affordable
development shall be affordable to households eaming no
more than 60 percent of median income. The municipal ordi-
nance shatl require that the average rent for low-and moder-
ate-income units be affordable to households earning no more
than 52 percent of median income, The developers and/or
municipal sponsors of restricted rental units shall establish at
least one rent for each bedroom type for both low-income and
moderate-income units, provided that at {east 10 percent of all
low-and moderate-income units shall be affordable to house-
holds earning no more than 35 percent of median income.

(¢) The maximum sales price of restricted ownership units
within each affordable development shall be affordable to
households eaming no more than 70 percent of median in-
come. Bach affordable development must achieve an afforda-
bility average of 55 percent for restricted ownership units. In
achieving this affordability average, moderate-income ownet-
ship units must be available for at least three different prices
for each bedroom type, and low-income ownership units must
be available for at least two different prices for each bedroom
type.

(f) Municipal ordinances regulating owner-occupied and
rental units shall require that affordable units utilize the same
type of heating source as market units within the affordable
development.

(g) The provisions of this section shall not apply to afford-
able developments financed under UHORP or MONI or to
assigted living residences, which shall comply with applicable
Agency regulations.

Amended by R.2004 4475, effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 NLLR. 5713(a).
Rewrote the section,

Case Notes

N.JA.C. 5:80-26, which establishes affordability ranges for the provi-
sion of housing pursuant to the Mount Laurel doctrine and has been
incorporated by the New Jersey Council on Affordable Housing (CO-
AH) into its third-round regulations, ig a valid regalation since it i§ con-
sistent with the legislative mandate and is not arbitrary, capticious, nor
wnreasonable in light of the deference granted to COAH and the New
Jersey Housing and Mortgage Finance Agency. In re Adoption of Unif,
Hous. Affordability Controls, 390 N.J. Super. 89, 914 A2d 402, 2007
N1, Super. LEXIS 19 (App.Div. 2007). '

Supp. 10-16-17
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5:80-26.4 Occupancy standards

(a) In determining the initial rents and initial sales prices

“for compliance with the affordability average requirements

for restricted units other than assisted living facilities, the
foilomng standards shall be used:

, - A studio shall be aifordablc to a one person house-
hoid _ :

2. A one bedroom unit shall be affordable to a one and
_ one-half person househald

. 3. A two bedroom unit shall be affordable to a three
. person household;

4, A three. bedroom anit shalI be affordable fo a four
and one-half person household; and

5. A four bedroom unit shall be affordable to a six per-
son household

(b) For assisted living facﬂmes the followmg standards
shall be used: :

L A.smdlo sﬁall be affordable to a one person house-
hold, : o :

2. A one«bedrobtﬁ unit shall bé affordable to a one ﬁnd
one-half person household; and

3 A two-bedroom unit shall be aﬁ‘ordab]e to a two per-
soft household or to two one-person households.

(c) In refemng certified households to spec1ﬁc restricted
units, to the extent feasible, and without causing an undue
delay in occupying the umt the admlmstratwe agent shall
strive to:

1. Provide an occup.ant for each unit bedroom;

2. Provide chlidren of different sex Wlth separate bed-
rooIms; and

3. Prevent more than two persons from occupymg a
single bedroota.

Amended by R.2004 d.475, eﬂ’ective Decernber 20, 2004, _
See: 36 N.IR. 3655(a), 36 N.LR. 5713(a).

In (@), substituted “affordability average” for “range of affordability”
preceding “requiraments™; inserted a new (b) recodlﬂed former (b) as

©.

5:80-26.5 Control periods for ownership -units

(a) Each restricted ownership unit shall remain subject to
the requirements of this subchapter until the municipality in
which the unit is located elects to release the unit. from such
requirements pursuant to action taken in compliance with (g)

below. Prior to such a municipal election, a restricted owner--

ship unit must remain subject to the requirements of this sub-
chapter for a period of at least 30 years; prov1ded, however,
that:

Supp. 10-16-17

1. Units located in high-poverty census tracts shafl re-
main subject to these affordability requirements for a peri- ‘
od of at least 10 years;

2. Any unit that, prior to December 20, 2004, received
substantive certification from COAH, was part of a judg-
ment of compliance from a court of competent jurisdiction
or became subject to a grant agreement or other contract
with either the State or a political subdivision thereof, shall
have its control period governed by said grant of substan-
tive certification, judgment or grant agreement or contract;
and

3, 95/5 umits aré_subjéct to the option and price re-
stn'ct_idn rules set forth at N.J.A.C. 5:80-26.20 through
26.26.

(b) The affordability control period for a restricted owner-

'shlp unit shall commence on the date the initial certified

household takes title to the unit and shall terminate only at
such time as the- municipality opts to release the unit from the
requirements of this subchapter in accordance with (g) below, -

-or at such other time as is applicable under (a) above,

(€) Prior to the tssuance of the mmal certificate of oceu-
pancy for a restricted ownership unit and upon each succes-
sive sale during the petiod of restricted ownership, the admin-
istrative agent shall determine the restricted price for the unit
and shall also determine the non-restricted, fair market value
of the unit based on either an appraisal or the unit’s equalized

~ assessed value. At the time of the sale of the unit, the pur- -

chaser shall execute and deliver to the administrative agent a
recapture note obligating the purchaser (as well as the pur-
chaser’s heirs, successors, and assigns) to repay, upon the
first non-exempt sale after the unit’s release from the re-

- quirements of this subchapter, an amount equal to the differ-

ence between the unit’s non-restricted fair market value and
its restricted price. The recapture note shall be secured by a
recapture lien evidenced by a duly recorded mortgage on the
unit. The recapture note and recapture mortgage lien shall be

-in favor of the Agency if the unit was financed under UHORP

or MONI, in favor of the State if State funds other than
UHORP or MONI contributed to the financing of the unit,
and, in all other cases, in favor of the municipality in which
the umit is located. The recapture note and recapture mortgage
lien shall be in the form prescribed in subchapter Appendices
L, M, N, O, P, and Q, incorporated herein by reference, as
applicable.

- The recapture tien shall also provide that the recap-
ture amount shall be reduced by thé cumulative dollar val-
ue of capital expenditures by all owners during the control
period for improvements and/or upgrades to the umt as

- approved by the administrative agent.

2. Municipalities that exercise the option to purchase
restricted ownership units pursuant to (£) below shall not be
required to satisfy the recapture lien.
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3. Upon termination of the affordability control period
pursuant to {g) below, and satisfaction of the recapture of
the lien, the unit may be sold at fair market value and the
proceeds retained by the seller.

(d) All conveyances of restricted ownership units shall be
made by deeds and restrictive covenants substantially in the
form prescribed in subchapter Appendices A, B, C, D, L, M,
N, O, P and Q, incorporated herein by reference, as applica-
ble. Bach purchaser of a 95/5 unit, in addition, shall execute a
note and mortgage in the form of Appendices G and H, incor-
porated herein by reference.

(e) The affordability controls set forth in this subchapter
and incorporated in instruments in the forms presented in
subchapter Appendices A, D, E,F, G, H, LI, K, L, M, N, O,
P and Q, incorporated herein by reference, shall remain in
effect despite the entry and enforcement of any judgment of
foreclosure with respect to restricted ownership units.

(f) At the time of the first non-exempt sale following a 30-
year interval from the date of the issuance of the inifial certif~
icate of occupancy, a municipality shall have the right of first
refusal to purchase a restricted ownership unit at the maxi-
mum restricted price, with the exceptions noted under (a)
above, provided that;

1. The municipality enters into a contract to purchase
the unit within 60 days of notification of intent to sell by
the owner of the restricted unit; and

" 2. The recapture lien described in (c) above remains in
full force and effect.

(g) Any municipality may elect to release a restricted own-
ership from the requirements of this subchapter at a time to be
set forth in the municipal ordinance required under (g)3 be-
tow, but after the expiration of the applicable minimum con-
{rol period specified under (a) above, provided that.

1. The recapiure lien described in (¢) above remains in
full force and effect;

2. If the lien required under {c) above is in favor of the
municipality, the municipality has a COAH-approved
spending plan pursuant to N.JA.C. 5:94-6.5(c) requiring
that all proceeds from the satisfaction of a recapture lien on
a restticted ownership unit be used to create one new af-
fordable unit for every unit released from affordability con-
trols within the municipality; and

3. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a mu-
nicipal ordinance authorizing such elections with respect to
units located either in areas specifically identified in the
Housing Element of the municipal Master Plan or through-

- out the entire municipality.

(h) A municipality may use development fees to purchase
and/or rehabilitate a restricted ownership unit.
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(i) In those instances in which contro] periods expire pur-
suant to this section, the administrative agent shall, within 60
days of the expiration of the control period, execute a release,
substantially in form set forth in Appendix F to this subchap-
ter, incorporated herein by reference, of ail restriction instru-
ments with respect to the imit. The owner of the restricted
unit is responsible for recording the release instroments and
returning the recorded originals promptly to the administra-
tive agent. Upon the expiration of the control period for a
restricted ownership unit established in this section, the own-
er of the unit shall be entltled to sell it to any purchaser at the
fair market price.

Amended by R.2004 d 475, effective December 20, 2004.
See: 36 NLLR. 3655(), 36 N.LR. 5713(a).
Rewrote the section.
Notice of readoption with technical change, effective October 16, 2017
See: 49 N.LR. 3423(c).

5:80-26.6 Price restrictions for ownership units

(z) The initial purchase price for a restricted ownership
unit shall be approved by the administrative agent and, if the
unit is receiving assistance under the Balanced Housing Pro-
gram, shall be consistent with the Balanced Housing grant
agreement. ' ‘

(b) The initial purchase price for all restricted ownership
units except those financed under UHORP or MONI shall be
calculated so that the monthly carrying costs of the unit, in-
cluding principal and interest (based on a mortgage loan
equal to 95 percent of the purchase price and the Federal Re-

_serve H.15 rate of interest), taxes, homeowner and private

mortgage insurance and condominium or homeowner associa-
tion fees do not exceed 28 percent of the eligible monthly
income of an appropriate household size as determined under
N.J.A.C. 5:80-26.4; provided, however, that the price shall be
subject to the affordability average requirement of NJA.C.
5:80-26.3.

(c) The initial purchase price of a restricted ownership unit
financed under UHORP or MONI shall be calculated so that
the monthly carrying costs of the unit, including principal and
interest (based on & mortgage loan equal to 95 percent of the
purchase price and the Federal Reserve FL15 rate of interest),
taxes, homeowner and private mortgage insurance, and con-
dominium or homeowner association fees, do not exceed 28
percent of the eligible monthly income of a household whose
income does not exceed 45 percent of median income, in the
case of a low-income unit, or 72 percent of median income, in
the case of a2 moderate-income unit, and that vtilizes the ap-
propriate household size as determined under N.JLA.C. 5:80-
26.4.

(d) The maximum resale price for a restricted ownership
unit, if the resale occurs prior to the one-year anniversary of
the date on which tifle to the unit was first transferred to a
certified household, is the initial puschase price. If the resale
occurs on or after such anniversary date, the maximum resale
price shall be consistent with the regional income limifs most

Supp. 10-16-17
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recently published by COAH and calculated pursuant to
N.JAC. 5:94-72(b). The administrative agent shall approve
all resale prices, in writing and in advance of the resale, to
assure compliance with the foregoing standards. :

(¢) The master deeds of affordable developments shall -

provide no dijstinction between the condominium or home-
owner association fees and special assessments paid by low-
and moderats-income purchasers and those paid by market
purchasers. Notwithstanding the foregoing sentence, condo-
minium units subject to a municipal ordinance adopted before
October 1, 2001, which provides for condominium or home-

owner association fees and/or assessments different from -

those provided for in this subsection shall have such fees and

assessments governed by said ordinance.

() 95/5 units are subject to the option and price restriction
rules set forth in N.J.A.C. 5:80-26.20 through 26.26.

Amended by R.2004 d 475, effective December 20, 2004. -
See: 36 N.1R. 3635(a), 36 N.J.R. 5713(a).

Rewrote the section. . . ; :
Notice of readoption with technical change, effective October 16, 2017.
See; 49 N.LR. 3423(c), ‘ o ‘

'5:80—26;7 Buyér income eligibility for ownership units

(a) Low-income ‘ownership units shall be reserved for
households with a gross household income less than or equal

to 50 percent of median income. Moderate income ownership
‘units shall be reserved for households with a gross household
. income {ess than 80 percent of median income. For example,
a household earning, 48 percent of median income may be
placed in any low-income unit; however, a household earning
53 percent does not qualify for a low-income unit. A house-
hold earning 67 percent of median may be. placed in any
- moderate income housing unit. A household earning less than
50 percent of median may be placed in & moderate income
housing unit. Notwithstanding the foregoing, however, the
“administrative agent may permit moderate-income purchasers

.10 buy low-incoms units in housing markets where, as déter- -

. mined by COAH or the Division, as applicable, low-income
prices are required but there is an insufficient number of low~
‘income purchasers o permit prompt occupancy. of the units.
A certified hpusehold that purchases a restricted. ownership
-unit must oceupy it as the principal residence and not lease
the unit; provided, however, the administrative agent may
permit the owner of a restricted ownership unit; upon a show-

ing of hardship, to lease the unit to a certified household fora .

period not to exceed one year,

(b)- The 'adminiéirativ_e agent shall certify & household as

eligible for a restricted ownership unit when the household is - -

a low-income household or a moderate-income household, as
applicable to the unit, and the estimated monthly housing cost
for the unit (including principal, interest, taxes, homeowner
* and private mortgage insurance and condominium or home-

Supp. 10-16-17
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owner association fees as applicable) does not exceed 33 per-
cent of the household’s eligible monthly income. The admin-

istrative agent, however, may exercise the discretion to certify .

a low-or moderate-income household as eligible. despite the
fact that the unit’s monthly housing cost would exceed the 33
percent level, if the househiold obtains a firm mortgage loan .
commitment at the higher level from a licensed financial in-
stitution, under terms consistent with the requirements of the
New Jersey Home Ownership Security Act of 2002, N.J.S.A.
46:10B-22- et seq., including certification from a non-profit

~ counselor approved by HUD or the New Jersey Department
of Banking and Insarance that the borrower has received
-counseling on the advisability of the loan transaction.

Amended by R.2004.4,475, effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 N.JR. 5713(a). :
_ Rewrote the section.

' 5:80-26.8 Limitations on indebtedness secured by own-

ership unit; subordination

(a) Prior to incurring any indebtedness to be secured by an
owrnership unit, the owner shall submit to the administrative
agent a notice of intent to incur such indebtedness, in such
form and with such documentary support as determined by

-the administrative agent, and the -owner shall not incur any

such indebtedness unless and until the administrative agent
has determined in writing that the proposed indebtedness

complies with the provisions of this section.

(b) With the exception of original purchase money mort-
gages, during a control period, neither an owner nor a lender
shall at any time cause or permit the total indebtedness se-

* cured by an ownership unit to exceed 95 percent of the max-

imum allowable resale price of that unit, as such price is de-
terimined by the administrative agent in accordance with

" NJAC. 5:80-26.6(c).

Case Notes

That portion of & loan secured by an affordable honsing unit that ex-
ceeds the permissible limits of N.J.A.C..5:80-26.8(b)-i.e., 95 percent of
the unit’s allowable resale price~is void as against public policy under
NJ.AC. 5:80-26,18(c) and is not collectible; however, the remainder of
the loan is valid and'is secured by the imit. US Bank, N.A..v. Hough,
210N.J. 187, 42 A.3d 870, 2012 N.1, LEXIS 587 (2012).

While a commercial lender which makes a loan secured by a mort-

" gage on an affordable houging unit in excess of the amount permitted by

NIAC, 5:80-26.8(b) is prohibited by N.IAC. 5:80-26.18(c) from
seeking to foreclose upon the mortgage, § 5:80-26.18(¢) dogs not bar the
lender from seeking to collect upon the underlying obligation. 138 Bank,
N.A, v. Hongh, 416 N.J. Super. 286, 3 A3d 1251, 2010 N.J. Super.

- LEXIS 189 (2010).

Commercial lender which makes a loan secured by a mortgage'on an
affordable housing umit in excess of the amount permitted by N.JAC. -

.'5:80-26.8(b) is prohibited from secking to foteclose upon the mortgage,

as the mortgage is void pursuant to N.JLA.C. 5:80-26.18(). US Bank,

‘N.A. v, Hough, 416 N.J. Super. 286, 3 A3d 1251, 2010 N.J. Super.

LEXIS 189 (2010).
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5:80-26.9 Capital improvements to ownership units

(a) The owners of ownership units may apply to the ad-
ministrative agent to increase the maximum sales price for the
unit on the basis of capital improvements made since the pur-
chase of the unit. Eligible capital improvements shall be those
that render the unit suitable for a larger household or that add
an additional bathroom. In no event shall the maximum sales
price of an improved housing unit exceed the limits for af-
fordability for the larger household.

(b) Upon the resale of a restricted ownership unit, all items
of property that are permanently affixed to the unit or were
included when the unit was initially restricted (for example,
refrigerator, range, washer, dryer, dishwasher, wall-to-wall
carpeting) shall be included in the-maximum ailowable resale
price. Other items may be sold to the purchaser at a reasona-
ble price that has been approved by the administrafive agent

Next Page is 80-59

80-38.1

at the time of signing the agreement to purchase. The pur-
chase of central air conditioning installed subsequent to the
initial sale of the unit and not included in the base price may
be made a condition of the unit resale provided the price, sub-
ject to 10-year, straight-line depreciation, has been approved
by the administrative agent. Unless otherwise approved by
the administrative agent, the purchase of any property other
than central air conditioning shall not be made a condition of
the unit resale. The owner and the purchaser must personally
certify at the time of closing that no unapproved transfer of
funds for the purpose of selling and recelving property has
taken place at resale.

Amended by R.2004 d.475, effective December 20, 2004
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).

In (b), deleted “prorated” preceding “price” and inserted “, subject to
10-year, straight-line depreciation,” following “price” at the end of the
third sentence.

Sopp. 10-16-17
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5:80-26.10 Maintenance of restricted ownership units

A restricted ownership unit shall be required to obtain 2
Continuing Certificate of Occupancy or a certified statement
from the municipal building inspector stating that the unit
meets afl code standards upon the first transier of title that
follows the expiration of the applicable minimum control
period provided under N.J.A.C. 5:80-26.5(a).

Amended by R.2004 d.475. effective December 20, 2064.
See: 36 N.LR: 3655(=a), 36 N.L.R. 5713(a). -
Rewrote the section, o

5:80-26.11 Control periods for rental units -

(a) Each restricted rental unit shall remain subject to the
requirements of this subchapter until the municipality in
which the unit is located elects to release the unit from such
requirements pursuant to action taken in compliance with
(e) below, Prior to such a municipal election, a restricted
rental unit must remain subject to the requirements of this
subchapter for a period of at least 30 years; provided,
however, that:

1. Units located in high-poverty census tracts shall
remain subject to these affordability requirements for a
period of at least 10 years;

2. Any unit included in a Neighborhood Rehabilita-
tion Project pursuant to N.J.A.C. 5:43-4.4(b) shall remain
subject to these affordability requirements for a period of
at least 10 years; and

+:3.. Any unit that, prior to December 20, 2004, received
substantive certification from COAH, was part of a judg-
ment of .compliance from a court of competent jusisdic-
tion or became subject to a grant agreement or other
contract with -either the State or a political subdivision
thereof, shall have its control period governed by said
grant of substantive certification, judgment or grant
agreement or contract.

(b) The affordability control pericd for the restricted
rental units in a development shall commence on the first
date that a certified household occupies a unit and shail
terminate only at such time that the municipality opts to
release the unit from the requirements of this subchapter in
accordance with (€) below, except that the affordability
controls set forth in this subchapter shall remain in effect
until the date on which a rental unit shall become vacant,
provided that the occupant household continues to earn a
gross annual income of less than 80 percent of the applica-
ble median income. If, at that time, a rental houschold's
income is found to exceed 80 percent of the regional median
income, the rental rate restriction shall expire at the later of
either the next scheduled lease renewal or 60 days.

(c) Deeds of all real property that include restricted
rental units shall contain deed restriction language substan-
tially in the form set forth in Appendix E to this subchapter,
incorporated herein by reference. The deed restriction shall
have priority over all mortgages on the property. The deed
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restriction shall be filed by the developer or seller with the
records office of the county in which the unit is located, and
a copy of the filed document shall be provided to the
administrative agent within 30 days of the receipt of a
certificate of occupancy. The preparer of the foregoing
instrument shall certify to the administrative agent that the
deed restriction language in Appendix E has been included
therein.

(d) A restricted rental unit shall remain subject to the
affordability controls of this subchapter despite the occur-
rence of any of the following events:

1. A sublease or assignment of the lease of the unit;

2. A sale or other voluntary transfer of the ownership
of the unit; or

3, The entry and enforcement of any judgment of
foreclosure.

{e) Any municipality may elect to release any or all of the
restricted rental units in a development from the require-
ments of this subchapter at a time to be set forth in the
municipal ordinance required below, but after the expiration
of the minimum control period specified under (a) above,
provided that: ~

1. The municipal election to release the unit from the
requirements of this subchapter is made pursuant to a
municipal ordinance authorizing such elections with re-
spect to units located either in areas specifically identified
in the Housing Element of the municipal Master Plan or
throughout the entire municipality; and '

2. The administrative agent shall, within 60 days of
the municipal election shall, execute a release, in the form
set forth in Appendix F to this subchapter, incorporated
herein by reference, of all restriction instruments with
respect to the unit(s). The owner of the restricted unit(s)
is responsible for recording the release instruments and
returning the recorded originals promptly to the adminis-
trative agent. Upon the expiration of the control period
for a restricted rental unit established in this section, the
owner of the unit shall be entitled to lease it to any tenant
at the fair market rent.

Amended by R.2004 d.475, effective December 20, 2004.
See: 36 N.LR. 3655(a), 36 N.J.R. 5713(a).
Rewrote the section,

5:80-26.12 Restrictions on rents

(a) The initial rent for a restricted rental unit shail be
approved by the administrative agent and, if the unit is
receiving assistance under the Balanced Housing Program,
shall be consistent with the Balanced Housing prant agree-
ment. The initial rent shall be calculated so as not to exceed
30 percent of the eligible monthly income of the appropriate
houschold size as determined under NJ.AC. 5:80-26.4;
provided, however, that the rent shall be subject to the
affordability average requirement of N.J.A.C. 5:80-26.3.

Supp. 12-20:04
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(b) At the anniversary date of the tenancy of the certified
household occupying a restricted rental unit, the rent may
be increased, if such increase is consistent with the regional
income limits most recently published by COAH, calcuiated

pursuant to N.J.A.C, 5:94-7.2(b), and has been filed with -

the administrative agent. If the landlord has charged a

tenant less than the initial maximum allowable rent for a

restricted unit, the landlord may, with the approval of the
administrative. agent, use the maximum’ allowable rent in-
stead of the current rent in performing this multiplication to
establish the rent for the next tenant under a new lease.

{c) Approved initial rents may not be mcredsed when an’

announcement of a COAH-adopted increase occurs during
initial lease-up activity. Rents may not be increased more
than once a year. Rents may not be increased by more than
one COAH-approved increment at one time. Rents may not
be increased at the time of a new occupancy if the new
occupancy occurs within a year of the last occupancy and
prior to the next published COAH-adopted increase. No
additional fees or charges may be added to the approved
rent {except, in the case of units in an assisted living
residence, for the customary charges for food and services)
without the express written approval of the administrative
agent. Application fees (including the charge for any credit
check) may not exceed five percent of the monthly rental of
the applicable restricted unit and shall be payable to the
administrative agent to be applied to the costs of adminis-
tering the controls in this subchapter as applicable to the
unit. : '

(d) A written lease is reguired for all restricted rental
units, except for units in an assisted living residence. Final
lease agreements are the responsibility of the landiord and
the prospective tenant. Tenants are responsible for security
deposits and the full amount of the rent as stated on the
lease. All lease provisions shall comply with applicable law.
The landlord shall provide the administrative agent with
sufficient information for a preparation of a unit inventory
form for entry into the centralized affordable housing usit
inventory system. The landlord shall submit a copy of each
lease entered into with a certified household to the adminis-

trative agent within 10 business days after the execution of

cach lease.

{¢) Those tenant-paid utilities that are mciuded in the
utility allowance shall be so stated in the lease, The allow-
ance for utilities shall be consistent with the utility allow-
ance approved by DCA for its Section 8 program.

Amended by R.2004 d 475, cffective December 20, 2004,
See: 36 N.JL.R. 3655(a), 36 NLR. 5713(a),
Rewrote the section.

5:80-26.13 Tenant income eligibility

(a) Low-income rental units shall be reserved for house-
holds with a gross household ircome less than or equal to 50
percent of median income. Moderate income rental units

shali be reserved for households with a gross household‘

income less than 80 percent of median income.

Supp. 12-20-04
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(b} The administrative agent shall certify a household as
eligible for a restricted rental unit when the. household is a
low-income household or a moderate-income household, as
applicable o the unit, and the rent proposed for the unit
does not exceed 35 percent (40 percent for age-restricted
units) of the household’s eligible monthly income as deter-
mined pursuant to N.LA.C. 5:80-26.16; provided, however,
that this limit may be exceeded if one or more of the
following circumstances exists:

. L. The household currently pays more than 35 percent
(40 pescent for houscholds eligible for age-restricted
units) of its gross household income for rent and . the
proposed rent will reduce its housing costs;

2. The household has consistently pa:d more than 35
percent (40 percent for households eligible for age-re-
stricted units} of eligible monthly income for rent in the
past and has proven its ability to pay;

3. The household is currently in substandard or over-
crowded living conditions;

4. The houschold documents the existence of assets,
~with which the household proposes to supplement the
rent payments; or .

5. The household documents pro;msed third-party as-
sistance from an outside source such as a family member
in a form acceptable to the administrative agent and the:
owner of the unit.. . ,

(c) The applicant shali file documentation sufficient to
establish the existence of the circumstances in {(b) above
with the administrative agent, who shall counse! the huuse-
hold on budgeting.

Ameaded by R.2004 4.475, effective December 20, 2004.
See: 36 N.LR. 3655(a), 36 N.J.R. 5713(a).
Rewrate (a) in {b), amended the N.JA.C. reference and substituted
“may” for “shall” in the lust sentence of the introductory paragraph.

5:90-26.14 Administrative agent

(a) The affordability controls set forth in this subchapter
shall be administered and enforced by the administrative
agent. The primary résponsibility of the administrative agent
shall be to ensure that the restricted units under administra-
tion are sold or rented, as applicable, only to low-and
moderate-income households.” Among the responsibilities of

‘the administrative agent are the following'

1. Conducting an outreach process to insure affirma-
tive marketmg of affordable housing units in accordance
with the provisions of N.J.A.C. 5:80-26.15;

" 2. Soliciting, scheduling, conduicting and following up
- on interviews with interested households;

3. Conducting interviews and obtaining sufficient doc-
umentation of gross income and assets upon which to
base a determination of income eligibility for a low-or
moderate-income unit;

Next Page is 80-60.1
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4. Providing written notification to each applicant as
to the determination of eligibility or non-eligibility;

5. Creating and maintaining a referral list of eligible
applicant households living in the COAH region and
eligible applicant households with -members working in
‘the COAH region where the units are located;

6. Employing a random selection process when refer-

ring households for certification to affordable units;

7. “Furnishing to attorneys or closing agents forms of
deed restrictions and mortgages for recording at the time
of conveyance of title of each restricted unit; :

8. Creating and maintaining a file on each restricted
unit for its control period, including the recorded deed
with restrictions, recorded morigage and note, as appro-
priate; '

9, Instituting and maintaining an effective means of
communicating information between owners and the ad-
ministrative agent regarding the avaitability of restricted
units for resale or rental;

10. Instituting and maintaining an effective means of
communicating information to low-and moderate-income
households regarding the availability of restricted units for
resale or rerental;

-11. Reviewing and approving requests fram owners of
restricted units who wish to take out home equity loans or
refinance during the term of their ownership;

.12 Reviewing and approving requests to increase

sales prices from owners of restricted units who wish to
make capital improvements to the units that would affect
the selling price, such authorizations to be limited to
those improvements resulting in additional bedrooms or
bathrooms and the cost of central air conditioning sys-
fems;

13. Processing requests and making determinations on
requests by owners of restricted units for hardship waiv-
ers;

14. - Communicating with lenders regarding foreclo-
sures; _

15. Ensuring the issuance of Continuing Certificates
" of Occupancy. or certifications pursuant to NJAC.
5:80-26.10; :

16. Notifying the municipality of an owner’s intent to
sell a restricted unit; ~ o

17. Ensuring that the removal of the deed restrictions
and cancellation of the mortgage note are effectuated and
properly filed with the appropriate county’s register of
deeds or county clerk’s office after the termination of the
affordability controls in this subchapter for each restricted
unit; . . :

18. Providing annual reports to COAH as required;
and '
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19, Such other responsibilitics as may be necessary to
carry out the provisions of this subchapter.

(b) The administrative agent shall create and shall pub-
lish in plain English, and in such other languages as may be
appropriate 1o serving its client base, a written: operating
manual, as approved by COAH, setting forth procedures for
administering such affordability controls, including proce-.
dures for long-term control of restricted units; for enforcing
the covenants set forth in Appendices A, B, C, D and E of
this subchapter, consistent with the provisions of NJA.C.
5:80-26.18; and for releasing restricted units promptly at the
conclusion 'of applicable control periods. The administrative
agent shall have authority to take all actions necessary and
appropriate to carrying out its responsibilities hereunder.
The operating manual shall have a separate and distinct
chapter or section setting forth the process for identifying
applicant households seeking certification to restricted wnits,
for reviewing applicant household eligibility, and for certify-
ing applicant households in accordance with the household
certification and referral requirements set forth in N.JA.C.
5:80-26.16.

1. Such process shall require that an applicant house-
hold be notified in writing of the results of its application
for certification within 20- days of the administrative
agent’s determination thereof. '

2. At the discretion of the administrative agent, such
process may include either or both an outreach require-
ment and a face-to-face applicant interview process.

3. The administrative agent shall establish and main-
tain a ready database of applicant households as a referral
source for certifications to restricted units, and shall
establish written procedures to ensure that selection
among applicant households be via the database, and in
accordance with a uniformly applied random selection
process and all applicable State and Federal laws relating
to the confidentiality of applicant records.

(c) Except in the case of restricted units receiving
UHORP or MONI funding, the municipality in which re-
stricted units are located shall select one or more adminis-
trative agents for those units. A municipality itself (through
a designated municipal employee, department, board, agen-
cy or committee) may elect to serve as the administrative
agerit for some or ail restricted units in the municipality, or
the municipality may select HAS or an expesienced private
entity approved by the Division, the Agency or COAH to
serve as administrative agent for some or all restricted units
in the municipality. HAS may delegate a portion or portions
of its administrative agent duties to third parties, by written
contract, provided that in such case HAS shall retain over-
sight and monitoring responsibilities, including, but not lim-
ited to, authority over enforcement policy and actions and
confidentiality of tenantfapplicant data solicited for rent-up
and certification purposes. When a municipality selects an
experienced private entity to serve as administrative agent
for speific restricted units, the administrative agent must be

Supp. 12-20-04
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approved by the Division, if the restricted units are to
receive funding under the Neighborhood Preservation Bal-
anced Housing Program, or by COAH, if the restricted units
are not to receive funding under the Neighborhood Preser-
vation Balanced Housing Program but are to receive COAH
credit. The foregoing approval by COAH or the Division is
to be based on the private entity’s demonstration of the
ability to provide a continuing administrative responsibility
for the length of the control period for the restricted units.
The Agency shall select the administrative agents for re-
stricted units receiving UHORP or MONI funding.

{d) In all cases where a municipality has selected HAS as
its administrative agent, HAS and the municipality shalt
enter into a contract for the provision of housing affordabili-
ty control services substantially in the form set forth in

Appendix &

(e) When reviewing a private entity to determine whether
it should be designated as administrative agent, a municipal-
ity shall obtain and review the following and submit it to the
Division, the Agency or COAH, as applicable, for approval:

1. Documentation which demonstrates that the private
entity’s purposes include the provision of housing services
and housing counseling and the promotion of the princi-
ples underlying the Federal Fair Housing laws and that
the private entity has knowledge of and familiarity with
the New Jersey Fair Housing Act, P.L. 1985, ¢222
(N.J.S.A. 52:27D-301 et seq.) and its implementing rules;

2. Evidence of a history of successful management of
restricted affordable housing units, particularly those pro-
duced as a resuit of the New Jersey Fair Housing Act or
through a Mount Laurel court settlement;

3. Representations and warranties from the experi-
enced private entity that, if the entity serves as adminis-
trative agent with respect to restricted units in which it
has a pecuniary interest, the entity shall not aliow the
pecuniaty interest to compromise in any way its adminis-
tration of the controls set forth in this subchapter;

4. The draft contract between the municipality and
the private entity serving as administrative agent;

5. Documentation of the private entity's capacity to
undertake the duties of an administrative agent;

6. A statement of intent to attend continuing edu-
cation opportunities on affordability controls and compli-
ance monitoring when available; and :

7. Such other relevant documents from a specific ap-
plicant as required by the municipality to justify approval
as an administrative agent.

(f) The administrative agent shall have the authority to
discharge and release any or all instraments, as set forth in
the Appendices of this subchapter, filed of record to estab-
lish affordability controls,

Supp. 12-20-04

Amended by R.2004 d.475, effective December 20, 2004,
See: 36 NLLR. 3655(a), 36 N.LR. 5713(a).
Rewrole the section.

5:80-26.15 Affirmative marketing

(2) The affirmative marketing plan is a regional market-
ing strategy designed to attract buyers andfor renters of all
majority and minority proups, regardiess of race, creed,
color, national origin, ancestry, marital or familial status,
gender, affectional or sexual orientation,. disability, age or
number of children to housing units which are being mar-
keted by a developer or sponsor of affordable housing. The
affirmative marketing plan is also intended to target those
potentially eligible persons who are least likely to apply for
affordable units in that region. It is a continuing program
that directs all marketing activities toward the COAH Hous-
ing Region in which the municipality is located and covers
the period of deed restriction.

(b) The administrative agent shall assure the affirmative
marketing of affordable units. Municipalities may designate
an experienced municipal staff person approved by COAH
to be the administrative agent responsible for implementing
the affirmative marketing plan. The administrative agent
shall attend an affirmative marketing training program ap-
proved by COAH.

(c} If the municipality does not designate a municipal
staff person, it shall contract with other experienced admin-
istrative agents approved by COAH to administer the affir-
mative marketing plan. Where a municipality contracts with
another administrative agent to administer the affirmative
marketing plan, the municipality shail appoint a housing
officer who shail supervise the contracting administrative
agent. In addition, where the contracting administrative
agent is not responsible for the entire affirmative marketing

" plan, the municipality shall outline whe or what municipal

agent is responsible for the remaining portion of the affir-
mative marketing plan. The municipality shall also ensure
that all original applicant and sales records of affordable
units are returned to the musicipality for reporting purposes
and to aid with future resales. The municipality has the
ultimate responsibility for the proper administration of the
affirmative marketing program, including initial sales and
rentals and resales and rerentals,

(d) In implementing the affirmative marketing plan, ad-
ministrative agents shall designate an experienced staff per-
son approved by COAH to provide counseling services to
low and moderate income applicants on subjects such as
budgeting, credit issues, mortgage- qualification, rental lease
requirements, and landiordftenant law. Alternatively, the
administrative agent may contract with an experienced agen-
¢y approved by COAH to provide such counseling services.

(e) The affirmative marketing plan shall provide the fol-
lowing information:

1. The name and address of the project;

80-60.2
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2. The mumber of units, including the number of sales
and/or rental units;

3. The price of sales and/or rental units;
4. The name of the sales agent and/or rental manager;

5. A description of the random selection method that
will be used o select occupants of affordable housing; and

6. Disclosure of required application fees.

(f) The affirmative marketing plan shall describe the me-
dia to be used in advertising and publicizing the availability
of housing. In developing the plan, the administrative agent
shail consider the use of language translations. The plan shalt
include the following:

1. The names of specific newspapers of general circula-
tion within the housing region;

2. The names of specific radio and television stations
broadeasting throughout the housing region;

-

3. The names of other publications circulated within
the housing region, such as neighborhood oriented weekly
newspapers, religious publications and organizational
newsletters;

4, The names of employers throughout the housing re-
gion that will be contacted to post advertisements and dis-
tribute flyers regarding available affordable housing;

5. The names of specific community and regional or-
ganizations that will aid in soliciting low and moderate in-
come applicants. Such organizations may include non-
profit, religious, governmental, fraternal, civic, and other
organizations; and

6. Other advertising and outreach efforts to groups that
are least likely to be reached by commercial media efforts.

(g) The affirmative marketing process for available afford-
able umits shall begin at least four months prior fo expected
occupancy. In implementing the marketing program, the ad-
ministrative agent shall undertake all of the following strate-
gies:

1. Publication of one advertisement in a newspaper
listed under (f)1 above;

2. Broadcast of one advertisement by a radio or televi-
sion station listed under ()2 above; and

Py

3. At least one additicnal regional marketing strategy
using one of the sources listed under (f)3 through 6 above.

(h) Such advertising and outreach shall take place during
the first week of the marketing program and each month
thereafter until all the units have been leased or sold. The
advertisement shall include &t least the foilowing:

1. The location of the units;

2. Directions to the housing units;
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-

3. A range of prices for the housing units;

4, The size, as measured in bedrooms, of the housing
units;

5. The maximum income permitted to gualify for the
housing units;

6. The location of applications for the housing units;

7. 'The business hours when irterested households may
obtain an application for a housing unit; and

8. Application fees, if any.

(i) Applications for affordable housing shall be available
in several locations, including, at 2 minimum, the county ad-
ministrative building and/or the county library for each coun-
ty within the housing region; the municipal administrative
building(s) and the municipal library in the municipality in
which the units are located; and the developer’s sales office.
Applications shall be mailed to prospective applicants upon
Tequest.

(j) If the costs of advertising affordable units are to be a
developer’s responsibility, the requirement shall be a condi-
tion of the municipal planning board or zoning board approv-
al and required by ordinance.

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.ILR. 3655(a), 36 N.LR. 5713(a).

Former N.LA.C. 5:80-26.15, Household certification and referral, re-
codified to N.J.A.C. 5:80-26.16.

5:80-26.16 Household certification and referral; related
project information

(2) The administrative agent shall secure all information
from applicant households necessary and appropriate to de-
termine that restricted units are occupied by properly sized
households with appropriate low-or moderate-income levels.
No household may be referred to a restricted unit, or may
receive a commitment with respect 1o a restricted unit, unless
that household has received a signed and dated certification,
as set forth in this section, and has executed a certificate in
the form set forth in Appendices J or K to this subchapter, as
applicable.

(b) The administrative agent shall prepare a standard form
of certification and shall sign and date one for each household
when certified. An initial certification shall be valid for no
more than 180 days unless a valid contract for sale or lease
has been executed within that time period. In this event, certi-
fications shall be valid until such time as the contract for sale
or lease is ruled invalid and no occupancy has occurred. Cer-
tifications may be renewed in writing at the request of a certi-
fied household for an additional period of 180 days at the
discretion of the administrative agent.

1. When reviewing an applicant household’s income to
determine eligibility, the administrative agent shall com-
pare the applicant household’s total gross annual income to
the regional low-and moderate-income limits then in effect,

Supp. 10-7-19
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as adopted by COAH. For the purposes of this subchapter,
income includes, but is not limited to, wages, salaries, tips,
commissions, alimony, regularly scheduled overtime, pen-
sions, social security, umemployment compensation,
TANF, verified regular child support, disability, net in-
come from business or real estate, and income from asseis
such as savings, certificates of deposit, money market ac-
counts, mutual funds, stocks, bonds and imputed income
from non-income producing assets, such as equity in real
estate.

2. Except as otherwise specifically provided in this
subchapter, the sources of income considered by the ad-
ministrative agent shall be the types of regular income re-
ported to the Internal Revenue Service and which can be
used for mortgage loan approval. Household annual gross
income shall be calculated by projecting current gross in-
come over a 12-month period.

3. Assets not earning a verifiable income shall have an
annual imputed interest income using a current average an-
nual savings interest rate. Assets not eaming income in-
clude present real estate equity. Applicants owning real es-
tate must produce documentation of a market value ap-
praisal and cutstanding mortgage debt. The difference shall
be treated as the monetary value of the asset and the imput-
ed interest added to income. If the applicant household
owns a primary residence with no mortgage on the proper-
ty valued at or above the regional asset limit as published
annually by COAH, a certificate of eligibility shall be de-
nied by the administrative agent, unless the applicant’s ex-
isting monthly housing costs (including principal, interest,
taxes, homeowner snd private mortgage insurance, and
condominium and homeowner association fees as applica-
ble) exceed 38 percent of the household’s eligible monthly
ncome.

4. Rent from real estate is considered income, after de-
duction of any mortgage payments, real estate taxes, prop-
erty owner’s insurance and reasonable property manage-
ment expenses as reported to the Internal Revenue Service.
Other expenses are not deductible. If actual rent is less than
fair market rent, the administrative agent shall impute a fair
market rent.

5. Income does not inchide benefits, payments, rebates,
or credits received under any of the following: Federal or
State low-income energy assistance programs, food stamps,
payments received for children placed in resource family
care, relocation assistance benefits, income of live-in at-
tendants, scholarships, student loans, personal property
such as automobiles, lump-sum additions to assets such as
imheritances, lottery winnings, gifts, insurance settlements,
and part-time income of persons enrolled as full-time stu-
dents. Income, however, does include interest and other
earnings from the investment of any of the foregoing bene-
fits, payments, rebates, or credits.

Supp. 10-7-19

(c) The administrative agent shail require each member of
an applicant household who is 18 years of age or older to
provide documentation to verify the member’s income, in-
cluding income received by adulis on behalf of minor chil-
dren for their benefit. Household members 18 years of age or
older who do not receive income must produce docimenta-
tion of current status.

(d) Income verification documentation may include, but is
not limited to, the following for each and every member of a
household who is 18 years of age or older:

1. Four consecutive pay stubs, not more than 120 days
old, including bonuses, overtime or tips, or a letter from the
employer stating the present annual income figure;

2. Copies of Federal and State income tax returns for
each of the preceding three tax years;

3. A letter or appropriate reporting form verifying.
monthly benefits such as Social Security, unemployment,
welfare, disability or pension income (monthly or annual-

ly);

4. A letter or appropriate reporting form verifying any
other sources of income claimed by the applicant, such as
alimony or child support;

5. Income reports from banks or other financial institu-
tions holding or managing trust funds, money market ac-
counts, certificates of deposit, stocks or bonds; and

6. Evidence or reports of income from directly held as-
sets such as real estate or businesses.

(e} Court ordered payments for alimony or child support to
another household, whether or not it is being paid regularly,
shall be excluded from income for purposes of determining
income eligibility,

(f) At the discretion of the administrative agent, house-
holds may also be required to produce documentation of
household composition for determining the correct unit size
and applicable median income guide.

(2) A certificate of eligibility may be withheld by the ad-
ministrative agent as a result of an applicant’s inability to
demonstrate sufficient present assets for down payment or
security deposit purposes, subject to development phasing
that may provide opportunity for future savings.

(h) A certificate of eligibility may be withheld by the ad-
ministrative agent as a result of an applicant’s inability to
verify funds claimed as assets, household composition or oth-
er facts represented.

(i) A certificate of eligibility shall be denied by the admin-
istrative agent as a result of any willful and material mis-
statement of fact made by the applicant in seeking eligibility.

80-60.4
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(i) The administrative agent shall screen households that
apply for low-and moderate-income housing for preliminary
income eligibility, by comparing their total gross annual in-
come to the regional low-and moderate-income limits adopt-
ed for that year by COAH,

(k) The following information shall promptly be provided
fo the administrative agent by the developer or sponsor of any
project containing any affordable units subject to the re-
quirements of this subchapter, upon the latter of either final
municipal land use approval or issuance of a grant contract by
a governmertal anthority:

1. The total number of units in the project, and number
of restricted units, broken down by bedroom size, identify-
ing which are low-and which are moderate-income units,
and including street addresses of restricted units;

2. Floor plans of all affordable units, including com-
plete and accurate identification of uses and dimensions of
all rooms;

P

3. A project map identifying the locations of affordable
units and market units;

4. A list of project principals or partners, together with
a list of all other affordable projects in which they have
been invelved over the previous five years;

5. Projected construction schedule;

6. Proposed pricing for all units, including any pur-
chaser options and add-on items;

7. A list of all public funding sources, and copies of
grant or foan agreements for those sources;

8. Condominium fees or homeowner association and
any other maintenance or other fees;

9. Estimated real property taxes for sale units;

10. Sewer, trash disposal and any other utility assess-
ments;

11. Flood insuzance requirement, if applicable;
12. A description of all HVAC systems;

13. Location of any common areas and elevators;
14. Proposed form of lease for any rental umnits;

15. 'The name of the person who will be responsible for
official contact with the administrative agent for the dura-
tion of the project; and

16. The State-approved Planned Real Estate Develop-
ment public offering statement and/or master deed where
available.

(I} The administrative agent shall employ a random selec-
tion process when referring houscholds for certification to
affordable units.

Recodified from N.J.A.C. 5:80-26.15 and amended by R.2004 d.475,

effective December 20, 2004,

See: 36 NLLR. 3655(a), 36 N.LR. 5713(a).

Rewrote the section. Former N.JL.A.C. 5:80-26.16, Procedures for
changing administrative agents, recodified to N.J.A.C. 5:80-26.17.
Amended by R.2019 &.104, effective October 7, 2019.

See: 51 NL.LR. 527(a), 51 N.LR. 1500(a).

In (b)5, inserted a comma following “rebates™ and substituted “chil-

dren placed in resource family” for “foster™.

5:80-26.17 Procedures for changing administrative
agenis

(a) In order to ensure an orderly transfer of control respon-
sibility from a municipality to an administrative agent, from
one administrative agent to another administrative agent, or
other transfer, the following minimum requirements are nec-
essary before or during the transition:

1. A letter advising of the change shall be sent to all
low-and moderate-income homeowners In the case of own-
ership units, and all landlords or their agents in the case of
rental developments;

2. In the case of ownership units, legal assignments to
the name of the new administrative agent of all restriction
instraments shall be prepared and recorded,;

3. Hard copy files on each unit, to contain at a mini-
munn the original deed restriction, repayment mortgage and
mortgage note (if applicable), the application materials,
verifications and certifications of all present owners, perti-
nent correspondence, any documentation of home im-
provement, hardship waiver or other approvals granted by
the former administrative agent and other miscellaneous
correspondence, shall be physically transferred to the cus-
tody of the incoming or new administrative agent; and

4, The new administrative agent must be provided
with:

i. A written methodology, such as the operating
manual required in this subchapter, applied in the past
and to be applied in the future for a calculation of maxi-
mun resale prices and rents;

ii. The base sales price or initial base rent for each
unit;

iii. TIdentification for each umit as to whether catego-
rized as low-income or moderate-income;

iv. A description of the number of bedrooms and
physical layout of each unit;

v.  Floor plans; and

vi. In the case of condominiums and units within a
homeowner association, a copy of the master deed and
public offering statement.

(b) HAS shall assume the duties of administrative agent by
default with respect to any restricted units that are not effec-
tively under the supervision of a competently performing
administrative agent as determined by COAI], in the case of
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units receiving COAH credit, or by DCA, in the case of units

receiving Balanced Housing funding but not receiving COAH

credit.

Recodified from N.LA.C. 5:80-26.16 and amended by R.2004 d.475,
effective December 20, 2004,

See: 36 NLILR. 3655(a), 36 N.LR. 5713(a).

Rewrote the section. Former N.JLA.C. 5:80-26.17, Enforcement, re-
codified to N.J.A.C. 5:80-26.18.

5:80-26.18 Enforcement

(a) By accepting State funds for affordable housing pur-
poses, or by submitting to the jurisdiction of COAH, a munic-
ipality shall be deemed to have delegated to its administrative
agent the day-to-day responsibility for implementing practic-
es and procedures designed to ensure effective compliance
with the controls set forth in this subchapter. The municipali-
ty, however, shall retain the ultimate responsibility for ensur-
ing effective compliance with this subchapter.

(b) The administrative agent’s enforcement responsibility
for implementing such practices and procedures shall not be
delegated or otherwise transferred to any other party, except
to a successor administrative agent. Anything in this subchap-
ter to the contrary notwithstanding, the Agency and DCA
each may, in their discretion, contract with for-profit and
nonprofit organizations o carry out delegated administrative
agent functions, provided, however, that in any such case the
Agency or DCA shall maintain primary responsibility for the
delegated functions.

(c) The municipality shall:

1. Provide to the administrative agent the name, title
and telephone number of the municipal official who shajl
be responsible for liaison with the administraiive agent on
all matters related {o this subchapter;

2. Ensure that applicable local ordinances are not in
conflict with, and enable efficient implementation of] this
subchapter;

3. Retain or otherwise designate legal counsel for the
purposes of representing any municipal entity acting as
administrative agent and of enforcing the controls set forth
in this subchapter;

4. Ensure that all restricted units are identified as aft
fordable within the tax assessor’s office and any municipal
utility authority (MUA). The municipality and MUA shall
promptly notify the administrative agent of a change in
billing address, payment delinguency of two consecutive
billing cycles, transfer of title, or institution of a writ of
foreclosure on all affordable units; and

5. Provide all reasonable and necessary assistance in
support of the administrative agent’s efforts to ensure ef-
fective compliance with the controls set forth in this sub-
chapter.

Supp. 10-7-19

{(d) Administrative agent practices and procedures shall in-
clude, but shall not necessarily be limited to, the following;

1. Securing from all developers and sponsors of re-
stricted units, at the earliest point of contact in the pro-
cessing of the project or development, written acknowl-
edgement of the requirement that no restricted unit can be
offered, or in any other way comrmnitted, to any person, oth-
er than a household duly certified to the unit by the admin-
istrative agent;

2. Requiring that all certified applicants for restricted
units execute a certificate substantially in the form, as ap-
plicable, of either the ownership or rental certificates set
forth in Appendices J and K;

3. The posting anmually in all rental properiies, includ-
ing two-family homes, of a notice as to the maximum per-
mitted rent together with the telephone umber of the ad-
ministrative agent where complaints of excess rent can be
made;

4. Annual mailings to all owners of affordable dwelling
units, reminding them of the following notices and re-
quirements:

i If the unit is owner-occupied, that the unit may
be resold only to a household that has been approved in
advance and in writing by the administrative agent;

#, That no sale of the unit shall be lawful, unless
approved in advance and in writing by the administrative
agent, and that no sale shall be for a consideration great-
er than regulated maximum permitted resale price, as de-
termined by the administrative agent;

iii. That no refinancing, equity loan, secured letter of
credit, or any other mortgage obligation or other debt se-
cured by the unit may be incurred except as approved in
advance and in writing by the administrative agent, and
that at no time will the administrative agent approve any
debt, if mcurring the debt would make the total of all
such debt exceed 95 percent of the then applicable max-
imum permitted resale price;

iv. That the owner of the umit shall at all times main-
tain the unit as his or her principal place of residence,
which shall be defined as residing at the unit at least 260
days out of each calendar year;

v. That, except as set forth in N.JA.C. 5:80-
26.18(c)4vii, at no time shall the owner of the unit lease
or rent the unit to any person or persons, except on a
short-term hardship basis, as approved in advance and in
writing by the administrative agent;

vi. That the maximum permitted rent chargeable to
affordable tenants is as stated in the notice required to be
posted in accordance with N.J.A.C. 5:80-26.18(d)3, a
copy of which shall be enclosed, and that copies of all
leases for affordable rental umnits must be submitted an-
nually to the administrative agent,
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vii. If the affordable unit is a two-family home, that
the owner shall lease the rental unit only to certified
households approved in writing by the administrative
agent, shall charge rent no greaier than the maximum
permitted rent as determined by the administrative agent,
and shall submit for written approval of the adminisira-
tive agent copies of all proposed leases prior to having
them signed by any proposed tenant; and

viii. That no improvements may be made to any unit
that would affect its bedroom configuration, except as
provided in sybsection (2) of N.J.A.C. 5:80-26.9(a) and
in any event, that no improvement made to the unit will
be taken into consideration to increase the maximum
permitted resale price, except for improvements ap-
proved in advance and in writing by the administrative
agent;

5. Securing annually from municipalities lists of all af-
fordable housing units for which tax bills are mailed to ab-
sentee owners, and notifying all such owners that they must
either move back to their unit or sell it; :

6. Establishing a program for diverting unlawful rent
payments to the municipality’s affordable housing trust
fund or other appropriate municipal fund approved by the
DCA. For purposes of this subsection, unlawful rent pay-
ments shall mean;

i.  All rent monies paid by a person who has not
been duly certified in accordance with the provisions of
NJAC. 5:80-26.16;

ii. All rent paid by a person or persons renting an
ownership unit from an owner who has moved out of his
or her unit illegally; '

iit. Rent paid by a lawful tenant in excess of
amounts permitted by law; and

iv. Rent paid to an affordable owner who is claiming
a hardship, when the owner has not received prior au-
thorization from the administrative agent as is provided
for under the provisions of N.J.A.C. 5:80-26.7(a); and

7. Establishing a rent-to-equity program, to be imple-
mented in sifuations where an affordable owner has unlaw-
fully rented out his or her unit, and where the tenant has
entered into a tenancy without knowledge of its unlawful
nature. Under such rent-to-equity program, the tenant, in-
cluding the immediate family of such tenant, shali be given
an opportunity to purchase the unit from the affordable
owner, and the affordable owner shall be compelled to sell
the unit to the tenant, with the total of all rent paid to the
owner being credited to tenant as down payment money
paid to the affordable owner. Anything herein to the con-
trary notwithstanding, any person offered a unit under such
a rent to equity program must first be certified as eligible
under the provisions of N.JLA.C. 5:80-26.16.

(¢) Banks and other lending institutions are prohibited
from issuing any loan secured by owner-occupied real proper-
1y subject to the affordability controls set forth in this sub-
chapter, if such loan would be in excess of amounts permitted

80-60.7

by the restriction documents recorded in the deed or mortgage
book in the county in which the property is located. Any loan
issued in violation of this subsection shall be void as against
public policy.

(f) The Agency, COAH and the DCA hereby reserve, for
themselves and for each administrative agent appointed pur-
suant to this subchapter, all of the rights and remedies availa-
ble at law and in equity for the enforcement of this subchap-
ter.

Recodified from N.JA.C. 5:80-26.17 and amended by R.2004 d.473,
effective December 20, 2004,
See: 36 NL.IR. 3655(a), 36 N.JR. 5713(z).
Rewrote the section, Former N.J.A.C, 5:80-26.18, Appeals, recodified
to NJAC. 5:80-26.19.

Case Notes

That poriion of a loan secured by an affordable housing unit that ex-
ceeds the permissible limits of NLJ AC. 5:80-26.8(b)—i.e., 95 percent of
the unit’s allowable resale price—is void as against public policy under
N.JA.C. 5:80-26.18(c) and s not collectible; however, the remainder of
the loan is valid and is secured by the mnit. US Bank, N.A. v. Hough,
210 N7, 187, 42 A3d 870, 2012 N.J. LEXIS 587 (2012),

Commercial lender which makes a loan secured by a mortgage on an
affordable housing wnit in excess of the amount permitted by NJAC.
3:80-26.8(b) is prohibited from seeking to foreclose upon the mortgage,
as the mortgage is void pursyant to N.JLA.C. 5:80-26.18(¢). US Bank,
N.A. v. Hough, 416 N.I. Super. 286, 3 A3d 1251, 2010 N.J. Super.
LEXIS 189 (2019),

‘While a commercial lender which makes a loas secured by a mort-
gape on an affordable housing wnit in excess of the amount permitted by
N.JAC. 5:80-26.8(b) is prohibited by N.JA.C. 5:80-26.18(c) from
seeking {o foreclose upon the mortgage, § 5:80-26.18(c) does not bar the
lender from seekinig to collect npon the underlying obligation. US Bank,
N.A. v. Hough, 416 N.J. Super. 286, 3 A3d 1251, 2010 N.J. Super.
LEXIS 189 (2010).

5:80-26.19 Appeals

Appeals from all decisions of an administrative agent ap-
pointed pursuant to this subchapter shall be filed in writing
with the Executive Director of the Agency. When acting in
this capacity, the Executive Director may appoint one or more
employees of the Agency, COAH and/or the Department of
Community Affairs to assist him or her in rendering the final
decision, whenever he or she, in his or her sole discretion,
determines that committee participation would materially
promote a fair and just disposition of the appeal. A written
decision of the Executive Director upholding, modifying or
reversing an administrative agent’s decision shall be a final
administrative action.

Recodified from N.JAC. 5:80-26.18 and amended by R.2004 d.475,
effective December 20, 2004.
See: 36 N.LR. 3655(a), 36 N.LR. 5713(a).
Deleied the third sentence and ¥, subject to judicial review” at the end
of the last sentence.

5:80-26.20 Option to buy 95/5 units

(a) Bach 95/5 unit shall be subject to an option permitting
purchase of the umit at the maximum allowable resiricted
sales price at the time of the first non-exempt sale after con-
trols on affordsbility have been in effect on the unit for the
period specified in N.J.A.C. 5:93-9.2. The option to0 buy shall

Supp. 10-16-17
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" be available to the municipality, the DCA, the Agency, or a
qualified non-profit entity as defined in this chapter.

(b) The owner of a 95/5 unit shall notify the administrative
agent and COAH by certified mail of any intent to 'sell the
unit 90 days prior to entering into an agreement for the first
non-exempt sale after controls have been in effect on the
housing unit for the period specified in N.J.A.C. 5:93-9.2.

{c) Upon receipt of such notice, the optlon to buy the unit
at the maximum allowable restricted sales price or any mutu-
ally agreed upon sales price that does not exceed the. maxi-
mum allowable restricted sales price shall be available for 90
days. The administrative agent shall notify the mumc:pahty,
the DCA, the Agency, and COAH that the unit is for sale.
The municipality shall have the right of first refusal to pur-

chase the unit. If the municipality exercises this option, it may

enter into a contract of sale. If the municipality fails to exer-
cise this option within 90 days, the first of the other entities
giving notice to the seller of its intent to purchase during the
90-day period shall be entitled to purchase the unit. If the
option to purchase the unit at the maximum allowable re-
stricted sales price is not exercised by one of the above enti-
ties by a written offer to purchase the housing unit within 90
- days of receipt of the intent to sell, the owner may proceed to
sell the housing upit pursuant to N.JA.C. 5:93-98. If the
owner does not sell the unit within one year of the date of the
delivery of notice of intent to sell, the option to buy the unit

ghall be restored and the owner shall be required to submit a -

- new notice of intent to sell 90 days prior to any future pro-
posed date of sale.

(d) Any option to buy a housing unit at the maximum al--

" lowable restricted sales price shall be exercised by certxﬂed
mail and shall be deemed exercised upon mailing,

New Rule, R.2004 d.473, effective December 20, 2004,
See: 36 N.JLR. 3655(3), 36 N JR. 5713(a)

5: 80«26 21 Mummpal option on 95/5 units

() Any municipality that elects to purchase a 95/5 unit
. 'pursuant toN.JA. C 5:93-9.4 may:

_1. Convey or rent the unit to a Jow-or moderate-mcome
,purchaser or tenant at a price or rent not to exceed the max-
" imum allowable restricted sales price or rent provided the
unit is controlled by a deed restriction in accordance with

~ Appendix A or an alternative form approved by COAH; or

2. Convey the unit at fair market value subject to the
provisions of {b) and (c)-below,

(b) Municipalities that purchase low-income 95/5 units
shall maintain them as low-income housing units.

(c) Mumc;palmes that elect o purchase 95/5 umts and
convey them at a fair market value shall:

. 1. Notify COAH of any. proposed sale and sa!es price
" 90 days before ciosmg, '

2, Nonfy COAH of the pnce differential as deﬁned in .

NJAC 5:93-13; and

Supp. 10-16-17

3. Deposit the price differential in an interest-bearing
housing trust fund devoted solely to the creation, rehabili-
tation or maintenance of low-and moderate-income hous-"
ing, ' g

{d) Money deposited in housing trust funds may not be ex-
pended until the municipality submits and COAH approves a
spending plan in accordance with the applicable COAH rules
at that time. Moneéy deposited in housing trust funds shall be
subject to the applicable COAH rules at that time.

* New Rule, R.2004 d.475, effective December 20, 2004,
‘See: 36NIR. 3655(a), 36 N.IR. 5713(a).

| 5:80-26.22  State option on 95/5 units

+ (a) When the DCA or the Agency elects to purchase a 95/5

-unit pursuant to N.J.A.C. 5:93-9.4 and this section, it may:

B 1. Convey or rent the 95/5 unit to a low-or moc'ierate-‘
income purchaser or tenant at a price or rent not to exceed
the allowable restricted sales price or rental; or

2. Convey the unit at fair market value and wutilize the
price differential to subsidize the construction, rehabilita-
tion or maintenance of low-and ‘moderate-income housing
within the appropriate housing region.

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.JL.R. 5713(a).

5:80-26.23 Non-profit option on 95/5 units

(a) Non-profit entities may apply to COAH at any time for
the right to purchase 95/5 units subseéquent to the period of
controls on affordability, provided the unit remains controlled
by a deed restriction approved by COAH.

(b) Non-profit entities that have been designated by COAH
shall be eligible to purchase low-or moderate-income units
pursuant to N.J.A.C. 5:93-9.4 for the sole purpose of convey~
ing or renting the housing unit to a low-or moderate-income
purchaser or tenant at a price or rent not to exceed the allow-
able restricted sales price or rental. Low-income units shalt be
made available to low-income purchasers or tenants and the
housing unit shall be regulated by the deed restriction and lien

. adopted by COAH, appended to this subchapter.as Appendix

B. The term of the controls on affordability shall be the same
as those required by N.J.A.C. 5:93-9.2

New Rule, R. 2004 d.475, effective December 20, 2004,

" "Bee: 3I6N.JR. 3655(3.) 36NIR 5713(a).

5:80-26.24  Seller option on 95/5 units
(a) An eligiblé seller of a 95/5 unit that has been controlled

for the period established in N.J.A.C. 5:93-9.2 who has pro-
.. vided the requisite nofice of an intent to sell, may proceed

with the sale if no eligib]e entity as.outlined in NJA.C. 5:80-

. 26.19(c) and 26.22 exercises its option to purchase within 90

days. 7
(b) Subject to N.J.A.C. 5:93-9.9, the seller may elect to:
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1. Sell to a cenified household at a price not to
exceed the maximum permitted sales price in accordance
with existing COAH rules, provided that the unit is
regulated by the deed restriction and lien adopted by
COAH, appended to this subchapter as Appendix B for a
period of at least 30 years; or

2. Exercise the repayment option and sell to any
purchaser at market price, providing that 95 percent of
the price differential is paid to the administrative agent,
as an instrument of the municipality, at closing.

{c) If the sale will be to a qualified low-or moderate-
income household, the administrative agent shall certify the
income qualifications of the purchaser and shall ensure the
housing unit is regulated by the deed restriction and lien
required by COAH, which has been appended to this sub-
chapter as Appendix B.

(d) The administrative agent shall examine any contract
of sale containing a repayment option to determine if the
proposed sales price bears a reasonable relationship to the
housing unit’s fair-market value. In making this determina-
tion, the administrative agent may rely on comparable sales
data or an appraisal. The administrative agent shall not
approve any contract of sale where there is a determination
that the sales price does not bear a reasonable relationship
to fair market value. The administrative agent shall make a
determination within 20 days of receipt of the contract of
sale and shall calculate the repayment option payment.

(¢) The administrative agent shall adopt an appeal proce-
dure by which a seller may submit written documentation
requesting the administrative agent fo recompute the repay-
ment obligation if the sefler believes an error has been
made, or to reconsider a determination that a sales price
does not bear a reasonable relationship to fair market value.

A repayment obligation determination made as a result of

an owner’s appeal shall be a final determination of the
administrative agent appealable under N.J.A.C, 5:80-26.18.

(f) The repayment shall occur at the date of closing and
transfer of title for the first non-exempt transaction after the
expiration of controls on affordability.

(g) The administrative agent shall deposit all repayment
proceeds in a housing trust fund (see NJ.A.C. 5:93-8.15)
and may be used as per N.JLA.C. 5:93-8.16. Money deposit-
ed in housing trust funds may not be expended uritil the
municipality submits and COAH approves a spending plan
{see N.JLA.C. 5:93-5.1{c)).

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.LR, 3655(a), 36 N.LR. 5713(a). '

5:80-26.25 Mounicipal rejection of repayment option on
95/5 units
(a) A municipality shall have the right to determine that
the most desirable means of promoting an adequate supply
of low-and moderate-income housing is to prohibit the

$0-60.9

exercise of the repayment option and maintain controls on
lower income housing units sold within the municipality
beyond the period required by NJ.A.C, 5:93-92. Such
determination shall be made by resolution of the municipal
governing body and shall be effective upon filing with
COAH. The resolution shall specify the time period for
which the repayment option shall not be applicable. During
such period, no seller in the municipality may utilize the
repayment option permitted by N.LA.C. 5:93-9.8.

{b) Municipalities that exercise the option outlined in (a)
above shall:

1. Provide public notice in a newspaper of general
circulation; and

2, Notify the administrative agent and COAH of its
governing body’s action.

(c) The administrative agent shall ensure that the deed
restriction on all affected housing units reflects the extended
period of controls,

New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 N.J.R. 3655(a), 36 NJR. 5713(a).

5:80-26.26 Continued application of oplions to create,
rehabilitate or maintain 95/5 units
When a housing unit has been maintained as a low-or
moderate-income unit after controls have been in effect for
the period specified in N.J.A.C. 5:93-9.2, the deed restric-
tion governing the housing units shall allow municipalities,

 DCA, the Agency, COAH, non-profit agencies and sellers of

low-and moderate-income units to again exercise all the
same options as provided in this subchapter.

New Rule, R.2004 d 475, effective December 20, 2004,
See: 36 NLLR. 3655(a), 36 N.LR. ST13(a).

APPENDIX A

MANDATORY DEED FORM FOR OWNERSHIF UNITS
Deed
To State Regulated Property
With Covenants Restricting Conveyance
And Morigage Debt
THIS DEED is made on this the day of 20 by
and between
{Grantor) and
(Grantee).
Articte 1. Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($ ), the receipt of which is hereby
acknowledped by the Grantor, the Grantor hereby grants and
conveys to the Grantee ali of the land and improvements
thereon as is more specifically described in Asticle 2, hereof
(the Property).

Article 2. Description of Property

Supp. 12-20-04



COMMUNITY AFFAIRS

5:80-26 App. A

The Property consisis of all of the land, and improvements
thereon, that is located In the municipality of _____ County
of —___, State of New Jersey, and described more specifical-
ly :s' Block No. .. Lot No. ___, and known by the street
address:

Article 3. Grantor’s Covenant -

The Grantor hereby covenants and uffirms that Grantor has
taken no action to encumber the Property.

Article 4.  Affordable Housing Covenants

Sale and use of the Property is governed by regulations known

as the Uniform Housing Affordability Controls, which are

found in New Jersey Administrative Code at Title 5, chapter 80,

subchapter 26 (N.J.AC. 5:80-26.1, er sey, the “Regulations™),

Consistent with the Regulations, the following covenants (the

“Covenants”) shall run with the land for the period of time

commencing upon the earlicr of (a) the date hereof or (b) the

prior commencement of the “Control Period”, as that term is
defined in the Regulations, and terminating upon the expiration
of the Control Period as provided in the Regulations.

A. The Property may be conveyed only to a household who
has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, coltectively,
the “Administrative Agent™),

B. No sale of the Property shall be lawful, unless approved in
advance and in writing by the Administrative Agent, and
no sale shall be for a consideration greater than maximum
permitted price (“Maximum Resale Price”, or “MRP") as
determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other mortgage obligation or other debt (collectively,
“Debt”) secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
tive Agent. At no time shall the Administrative Agent
approve any such Debt, if incurring the Debt would make
the total of all such Debt exceed Ninety-Five Percentum
(95%) of the applicable MRP.

D. The owner of the Property shall at all times maintain the
Property as his or her principal place of residence.

E. Except as set forth in F, below, at no time shall the owner
of the Property lease or rent the Property 10 any person or
persons, except on a short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. If the Property is a two-family home, the owner shali lease
the rental unit only to income-certified low-income house-
holds approved in writing by the Administrative Agent,
shalt charge rent no greater than the maximum permitied
rent as determined by the Administrative Agent, and shaly
submit for written approval of the Administrative Agent
copies of all proposed leases prior to having them signed
by any proposed tenant,

G. No improvements may be made to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
-consideration to increase the MRP, except for improve-
ments approved in advance and in writing by the Adminis-
trative Agent.

Supp. 12-20-04

Article 5. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at NJ.AC.
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in NJAC,
5:80-26.18:

A. 1In the event of a threatened breach of any of the Cove-
naats by the Grantee, or any successor in interest or other
owner of the Property, the Administrative Agent shali have
all remedies provided at law or equity, including the right
to seek injunctive relief or specific performance.,

B. Upon the occurrence of a breach of any Covenants by the
Graniee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any morigage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance,

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is a
corporation, this Deed is signed by a corporate officer who has
authority to (a) convey all interests of the corporation that are
conveyed by this Deed, and (b) to bind the corporation with
respect to all matters dealt with herein,

Signed, sealed and de- {seal]

livered in the presence

of or attested by:
{seal]
[seal]
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL

State of New Jersey, County of

1 am either (check one) ____ a Notary Public or ___ a

w— an officer anthorized to take acknowledgements and
proofs in the state of New Jersey. I sign this acknowledgement
below to certify that it was executed before me. On this the
e day OF i, 20 > appeared before me in
person. (If more than one person appears, the words “this person”
shall include all persons named who appeared before the officer
making this acknowledgement). 1 am satisfied that this person is
the person named in and who signed this Deed.

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the wansfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1(c), is §
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Officer’s signature: Sign above,
and print stamp or lype name
below

CORPORATE PROQF BY SUBSCRIBING WITNESS

State of New Jersey, County of

I am .either {check one} . a Notary Public or . a
e, an officer authorized to take acknowledgements and
proofs in the state of New Jersey. On this the day of

.20, {hereinafter the “Witness”) appeared
before.me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that:

1. The Witness is the secretary of the corpora-
~ tion which is the Grantor described as such in this
deed (hereinafter the “Corporation™).

the officer who signed this Deed is the {ritle)
. of the Corporation (hereinafter the “Corpo-
rate Officer”).

3. The making, signing, sealing and delivery of this
. Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

" 4, The Witness knows the corporate seal affixed to this

- Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as

and for the voluntary act and deed of the Corpora-

tion. All this was done in the presence of the Witness

who signed this Deed as attesting witness. The Wit-

" ness signs this proof to attest to the truth of these
Crt . faets. .

The Witness also acknowledges that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, c. 49, sec. 1(c), is $.

Sworn and signed before me on the date above written:

Witness: Sign above and print or type name below

Officer’s signature: Sign above, and print stamp or lype name
below

Repeal and New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.LR. 3655(a), 36 N.LR. 5713(a).
Section was “Affordability deed restriction for ownership rights”.

APPENDIX B

MANDATORY DEED FORM FOR
“ OWNERSHIP 95/5 UNITS

Deed

To State Regulated Property
With Covenants Restricting Conveyance
And Mortgage Debt—With 95/5 Recapture

THIS DEED is made on this the
and between

day of , 20.... by

80-60.11

{Grantor} and

{Grantee),
Article 1, Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($——_ ), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in
Article 2, hereof (the Property).

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of
County of ______, State of New Jersey, and described
more specificatly as Block No. __. Lot No. __, and known
by the street address:

Article 3. Grantor’s Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encuraber the Property.

Article 4. Affordable Housing Covenants

Sale and use of the Property is governed by regulations
known as the Uniform Housing Affordability Controls,
which are found in New Jersey Administrative Code at Title
5, chapter 80, subchapter 26 (N.J.A.C. 5:80-26.1, et seq, the
“Regulations”). Consistent with the Regulations, the follow-
ing covenants (the “Covenants”} shall run with the tand for
the period of time commencing upon the earlier of (a) the
date hereof or (b) the prior commencement of the “Control
Period”, as that term is defined in the Regulations, and
terminating upon the expiration of the Control Period as
provided in the Regulations,

A, The Property may be conveyed only to a household who
- 'has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, colicctively,

the “Administrative Agent™},

B. No sale of the Property shall be lawful, unless approved in

* advance and in writing by the Administrative Agent, and
no sale shall be for a consideration greater than maximum
permitted price (*“Maximum Resale Price™, or “MRP") as
determined by the Administrative Agent.

C. No refinancing, equity toan, secured letter of credit, or any
other mortgape obligation or other debt (collectively,
“Debt"”) secured by the Property, may be incurred except
as approved in advance and in writing by the Administra-
tive Agent. At no time shali the Administrative Agent
approve any such Debt, if incurring the Debt would make

- the total of all such Debt exceed Ninety—Five Percentum
(95%) of the applicable MRP.
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D. The owner of the Property shall at afl times maintain the
Property as his or her principal place of residence.

E. Except as set forth in F, below, at no time shall the owner

of the Property lease or rent the Property to any person or
persons, except on a short-term hardship basis as approved
in advance and in writing by the Administrative Agent.

F. If the Property is a two-family home, the owner shall lease
the rental unit only to income-certified low-income house-
holds approved in writing by the Administrative Agent,
shall charge rent no greater than the maximum permitted
rent as determined by the Administrative Agent, and shall
submit for written approval of the Administrative Agent

copies of all proposed leases prior to having them signed -

by any proposed tenant.

G. No improvements may be made to the Property that would
affect its bedroom configuration, and in any event, no
improvement made to the Property will be taken into
consideration to increase the MRP, except for improve-
ments approved in advance and in wrltmg by the Adminis-
trative Agent.

Article 5. Remedies for Breach of Affordabie Housmg Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at NJA.C.
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in NJAC,
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-

nants by the Grantee, or any successor in interest or other
owner of the Property, the Administrative Agent shall have
all remedies provided at law or equity, including the right
to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have ali remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
itlegal rentals, injunctive selief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance

Article 6. Notice of Resale, Recapture Ccvenant and 95/5
Purchase Optmns

A. The owner of the Property is rcquired notify the [.
ADMINISTRATIVE AGENT . . .] and New lersey
Council On Affordable Housing by certified mail of any
intent to sell the property 90 days prior to entering into an
agreement for the first non-exempt sale of the Property
after the conclusion of the Control Period, as set forth in
Section 5:93-9.8(b)2 of the Substantive Rules of the New
Jersey Council On Affordable Housing as in effect at the
time the Property was first restricted as part of the Afford-
able Housing Program.

Supp. 12-20-04

B. Upon the first such non-exempt sale of the Property
Ninety-Five Percentum (95%) of the difference between
{i) the actual sale price and {ii) the regulated maximum
sales price that would be applicable were the Control
Period still in effect, shali be paid at closing to the New
Jersey Department of Commanity Affairs, acting as receiv-
ing agent for the local municipality.

C. Such non-exempt sale is subject to the options provided for
in Sections 5:80-26.20 (Option to buy 95/5 units),
5:80-26.21 (Municipal option on 95/5 units), 5:80-26.22
(State option on 95/5 units), 5:80-26.23 (Non-profit option
on 95/5 units), 5:80-26.24 (Seller option on 95/5 units),
5:80-26.25 (Municipal rejection of repayment option on
055 units) and 5:80-26.26 (Conlmued application of op-
tions to create, rehabilitate or maintain 95/5 units) of the
Uniform Housing Affordability Control Rules, found in
Titte 5, Chapter 80, Subchapter 26, of the New Jersey
Administrative Code.

EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof, If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to {a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealt with herein.

Signed, sealed and de-

[seal)
livered in the presence
of or attested by:
[seal]
[seal}
[seal)
CERTIFICATE OF ACKNOWLEDGEMENT
BY INDIVIDUAL
State of New Jersey, County of
1 am either (check one) ... a Notary Public or ... a

—— ., an officer authorized to take acknowledgements and
proofs in the state of New Jersey. I sign this acknowledgement
below to certify that it was executed before me. On this the
o daty of , 20 appeared before me in
person. {If more than one person appears, the words “this person”
shall include all persons named who appeared before the officer
making this acknowledgement). T am satisfied that this person is
the person ramed in and who signed this Deed.

This person also acknowledged that the full and actual consid-
eration paid or to be paid for the transfer of title to realty
evidenced by this Deed, as such cons:deranon is defined in P.L.
1968, ¢, 49, sec. 1(c), is $

Officer’s signature: Sign above,
and print stamp or type name
below
CORPORATE PROOF BY SUBSCRIﬁING WITNESS

State of New Jersey, County of
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1 am either (check one) __ a Notary Public or a
an officer authorized to take acknowledgements and
proofs in the state of New Jersey. On this the day of

, 20. {hereinafter the “Withess™) appeared
before me in person. The Witness was duly sworn by me, and
under oath stated and proved to my satisfaction that:

1. The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation™). '

2. : the officer who signed this
" Peed is the (title) of the Corporation (herein-
after the “Corporate Officer”).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
tion of the Board of Directors of the Corporation.

4. The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. All this was done in the presence of the Witness
who signed this Deed as attesting witness. The Wit-
ness signs this proof to attest to the truth of these

- facts. - :

The Witness also acknowledges that the full and actual consid-
eration paid or to be paid for the.transfer of title to realty
evidenced by this Deed, as such consideration is defined in P.L.
1968, ¢. 49, sec. 1(c), is § :

Sworn and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above, and print stamp or type name
below

Repeat and New Rule, R.2004 4.475, effective December 20, 2604.
See: 36 N.LR. 3655(a), 36 N.L.R. 5713{a}.
Section was “Affordability deed restriction for rental units”.

APPENDIX C

RESTRICTIVE COVENANT REQUIRED
’ BY SECTION 5:80-26.5(d)
; Declaration Of Covenants, Conditions

And Restrictions
Implementing Affordable Housing Controls
" On State Regulated Property
- Fair Housing Act Required Covenants
Restricting Use, Conveyance
And Mortgage Debt

THIS DECLARATION is made this ___ dayof —_____,
200...., by ..., a __(State of domicile)— {corporation,

80-60.13

limited partnership or other entity), having its principle
address at {hereinafter referred to as “Developer”).

WHEREAS, Developer is the owner of units, more
fully described on Schedule A attached hereto and made a
part hereof (hereinafter referred to as the “Affordable
Units™} which are situated within a (condominium
or residential development)__ consisting of a total of .
dwelling units located in the Municipality of Coun-
ty of State of New Jersey; and

WHEREAS, municipatities within the State of New Jersey
are required by the Fair Housing Act (P.L. 1985, c. 222)
{hereinafter the “Act”) to provide for their fair share of
housing that is affordable to households with low or moder-
ate incomes in accordance with the provisions of the Act;
and

WHEREAS, the Act requires that municipalities insure that
such designated housing remains affordable to low and
moderate income households;

WHEREAS, pursuant to the Act, the Affordable Units
described in Exhibit A attached to this Agreement have

been designated as low and moderate income housing as
defined by the Act; and

WHEREAS, the purpuse of this Declaration is to insure
that the described Affordable Units remain affordable to
low and moderate-income eligible households for that peri-
od of time described in Section . of this Declaration,

NOW, THEREFORE, it is the intent of this Declaration to
insure that the affordability centrols are recorded on each of
the affordable units so as to bind the owners of the Afforda-
ble Units of the covenants, conditions and restrictions which
they shall be required to comply and to notify all future
purchasers of the affordable units that the housing unit is
encumbered with affordability controls.

Article 1.  Affordable Housing Covenants

The sale and use of each Affordable Unit subject to this
Declaration is governed by regulations governing controls
on affordability, which are found in New Jersey Administra-
tive Code at Title 5, chapter 93, subchapter 9 (N.J.A.C.
5:93-9.1, et seq), and chapter 80, subchapter 26 (NJA.C.
5:80-26.1, et seq) (the “Regulations™). Consistent with the
Regulations, the- following covenants (the “Covenants”)
shall run with the land, for each respective Affordable Unit,
for the period of time commencing upon the carlier of (a)
the date hereof or (b) the prior commencement of the
“Control Period”, as that term is defined in the Regulations,
and terminating upon the expiration of the Control Period
as provided in the Regulations. : .

A. The Affordable Unit may be conveyed only to a household
who has been approved in advance and in writing by the
Housing Affordability Service of the New Jersey Depart-
ment of Community Affairs, or other administrative agent
appointed under the Regulations (hereinafter, collectively,
the “Administrative Agent”).
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B. No sale of the Affordable Unit shall be lawful, unless
approved in advance and in writing by the Administrative
Agent, and no sale shall be for a consideration greater
than maximum permitted price (“Maximum Resale Price”,
or “MRP”) as determined by the Administrative Agent.

C. No refinancing, equity loan, secured letter of credit, or any
other morigage obligation or other debt (coliectively,
“Debt”} secured by the Affordable Unit, may be incurred

. except as approved in advance and in writing by the
Administrative Agent. At no time shall the Administrative
Agent approve any such Debt, if incurring the Debt would
make the total of all such Debt exceed Ninety-Five Per-
centum (95%) of the applicabie MRP,

D. The owner of the Affordable Unit shall at all times main-
tain the Afforduble Unit as-his or her principal place of
" restdence. )

E. Enxcept as set forth in F, below, 4t no time shall the owner
. of the Affordable Unit lease or rent the Affordable Unit to
any person Or persons, except on a short-term hardship
basis as approved in advance and in writing by the Admin-
istrative Agent.

E. If the Affordable Unit is a two-family home, the owner
shall lease the rental unit only to income-certified low-
income households approved in writing by the Administra-
tive Agent, shall charge rent no greater than the maximum
permitted rent as determined by the Administrative Agent,

* and shall submit for written approval of the Administrative
Agent copies of all proposed leases prior 10 having them
signed by any proposed tenant.

G. No improvements may-be made to the Affordable Unit
that would affect its bedroom configuration, and in any
event, no improvement made to the Affordable Unit wili
be taken into consideration to increase the MRP, except
for improvements approved in advance and in writing by
the Administrative Agent,

Article 2. Remedies for Breach of Affordable Housing Cove-
nants

A breach of the Covenants will cause irreparable harm to the
Administrative Agent and to the public, in light of the public
policies set forth in the New Jersey Fair Housing Act, the
Uniform Housing Affordability Control rules found at N.JA.C.
5:80-26, and the obligation for the provision of low and moder-
ate-income housing. Accordingly, and as set forth in N.LA.C.
5:80-26.18:

A. In the event of a threatened breach of any of the Cove-
nants by the Grantee, or any successor in interest or other
owner of the Affordable Unit, the Administrative Agent
shail have all remedies provided at law or equity, including
the right to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of ali sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants,; entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance,

Supp. 12.20-04

IN WITNESS WHEREOF, Developer has caused this ip-
strument to be executed by its duly authorized partners and

proper officers, respectively, this ____ day of December
2002

ATTEST:

(DEVELOPER)

By:

Repeul and New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.LR. 5713(a).
Section was “Form of release of affordability deed restriction”,

.APPENDIX D
MANDATORY DEED FORM FOR OWNERSHIP UNITS

SUBJECT TO RESTRICTIVE COVENANT
REQUIRED BY SECTION 5:80-26.5(d)

Deed
To State Regulated Property
Subject To Restrictive Covenant Limiting Conveyance -
And Mortgage Debt

THIS DEED is made on thisthe __dayof ., 20_
by and between

" {Grantor) and’

(Grantee).
Article 1. Consideration and Conveyance

In return for payment to the Grantor by the Grantee of
Dollars ($_——____._ ), the receipt of which is
hereby acknowledged by the Grantor, the Grantor hereby
grants and conveys to the Grantee all of the land and
improvements thereon as is more specifically described in
Article 2, hereof (the Property).

Article 2, Description of Property

The Property consists of all of the land, and improvements
thereon, that is located in the municipality of
County of State of New Jersey, and described
more specifically as Block No, —_ Lot No. —, and known
by the street address:

Article 3. Grantor’s Covenant

The Grantor hereby covenants and affirms that Grantor has
taken no action to encumber the Property.

Article 4. Affordable 'Housing Covenants and Remedies
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Sale and use of the Property is governed by the Declaration "

Of Covenants, Conditions And Restrictions Implementing Af-
fordable Housing Controls On State Regulated Property that
was filed against the Property and recorded on
20___ in Deed Book ___ at pages —_ through __, in the
offices of the Clerk, County of {the “Restrictions),
and is subject to all remedies set forth in the Restrictions.

" EXECUTION BY GRANTOR

Signed by the Grantor on the date hereof. If the Grantor is
a corporation, this Deed is signed by a corporate officer who
has authority to (a) convey all interests of the corporation
that are conveyed by this Deed, and (b) to bind the corpora-
tion with respect to all matters dealt with herein.

ngned, sealed and de-

{seal]
livered in the presence
of or attested by:
[seal]
[seal]
[seal]

CERTIFICATE OF ACKNOWLEDGEMENT  BY INDI-
' VIDUAL

State‘of New Jersey, County of

I am either (check one) . a Notary Public or . a

— an officer authorized to take acknowledgements
and proofs in the state of New Jersey. I sign this acknowl-
edgement below to certify that it was executed before me.
On this the ____ day of 20 appeared
before me in person. (If more than one person appears, the
words “this person” shall include all persons named who
appeared before the officer making this acknowledgement). 1
am satisfied that this person is the person named in and who
signed this Deed.

This person also acknowledged that the full and actual
consideration paid or to be paid for the transfer of title to
realty evidenced by this Deed, as such consideration is
defined in P.L. 1968, c. 49, sec. 1{c), is §.

Officer’s signature: Sign above,
and print stamp or iype name
) below
CORPORATE PROOF BY SUBSCRIBING WITNESS

State of New Jersey, County of

I am either (check one) — a Notary Public or ___ a
— ., an officer authorized to take acknowledgements
and proofs in the state of New Jersey. On this the
day of 20, (hereinafter the “Witness”)
appeared before me in person. The Witness was duly sworn
by me, and under oath stated and proved to my satisfaction
that: '

80-60.15

1. The Witness is the secretary of the corpora-
tion which is the Grantor described as such in this
deed (hereinafter the “Corporation”).

2. ., the officer who signed this Deed is the
{title} of the Corporation (hereinafter the
“Corporate Officer™).

3. The making, signing, sealing and delivery of this
Deed have been duly authorized by a proper resolu-
_tion of the Board of Directors of the Corporation.

4. The Witness knows the corporate seal affixed to this
Deed is the corporate seal of the Corporation. The
Corporate Officer affixed the seal to this Deed. The
Corporate Officer signed and delivered this Deed as
and for the voluntary act and deed of the Corpora-
tion. Al this was done in the presence of the Witness
who signed this Deed as attesting witness. The Wit-
ness signs this proof to attest to the truth of these
facts,

The Witness also acknowledges that the full and actual
consideration paid or 1o be paid for the transfer of title to
realty evidenced by this Deed, as such consideration is
defined in P.L. 1968, <. 49, sec. 1(c), is §

Sworn and signed before me on the date above written:

Witness: Sign above and print or
type name below

Officer’s signature: Sign above,- and print stamp or fype name
below :

New Rule, R.2004 d.475. effective December 20, 2004,
See: 36 N.JLR. 3655(), 36 NLR. 5713(a).

APPENDIX E

MANDATORY DEED RESTRICTION
FOR RENTAL PROJECTS

Deed Restriction .‘

To State Regulated Multi-Family Rental Pro;;'erty
With Covenants Restricting Rentals,
Conveyance and Improvements
And Requiring Notice of Foreclosure and Bankruptcy

THIS DEED RESTRICTION, entered into as of this the
— day of , 20, by and between the {Adminis-
trative Agent] (“Administrative Agent”), and a
New Jersey [Corporation/Partnership/Limited Partnershi-
plhaving offices at the developer/sponsor (the
“Owner”) of a residential low-or moderate-income rental
project subsidized by the State Of New Jersey (the “State™)
in cooperation with the Administrative Agent, under the
[Name of Program] (the “Project”):

WITNESSETH
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Article 1. Consideration

In consideration of the subsidies received for the Project,
the Owner hereby agrees to abide by the covenants, terms
and conditions set forth in this Deed restriction, with re-
spect to the land and improvements more specifically de-
scribed in Article 2, hereof {the Property). '

Article 2. Description of Property

The Property consists of all of the land, and improvements
thereon, ‘that is located in the municipality of .,
County of State of New Jersey, and described
more specifically as Block No. ___ Lot No. ..., and known
by the street address:

Article 3.  Affordable Housing Covenants

The following covenants (the “Covenants”) shall run with
the Jand for the period of time (the “Control Period”),
determined separately with respect for each dwelling unit,
commencing upon the earlier of the date hereof or the date
on which the first certified household occupies the unit, and
shall and expire as determined under the Uniform Controls,
as defined below.

A. Sale and use of the Property is governed by regulations
known as the Uniform Housing Affordability Controls,
which are found in New Jersey Administrative Code at
Title 5, chapter 88, subchapter 26 (N.J.A.C. 5:80-26.1, e
seq, the “Uniform Controls”).

B. The Property shall be used solely for the purpose of
providing rental dwelling units for low-or moderate-income
households, and no commitment for any such dwelling unit
shall be given or implied, without exception, to any person
who has not been certified for that unit in writing by the
Administrative Agent. So long as any dwelling unit remains
within its Control Period, sale of the Property must be
expressly subject to these Deed Restrictions, deeds of
conveyance must have these Deed Restrictions appended
thereto, and no sale of the Property shall be lawfui, unless
approved in advance and in writing by the Administrative
Agent.

C. No improvements may be made to the Property that would
affect the bedroom configuration of any of its dwelling
vnits, and any improvements to the Property must be
approved in advance and in writing by the Administrative
Agent.

D. The Owner shall notify the Administrative Apgent and the
State of any foreclosure actions filed with respect to the
Property within five (5) business days of service upon
Owner.

E.  The Owner shall notify the Administrative Agent and the

" State within three (3) business days of the filing of any

petition for protection from creditors or reorganization
-filed by or on behalf of the Owner.

Article 4. Remedies for Breach of Affordable Housing Cove-
nants

Supp. 12-20-04

A breach of the Covenants will cause irreparable harm to
the Administrative Agent, to the State and to the public, in
light of the public policies set forth in the New Jersey Fair
Housing Act, the Uniform Housing Affordability Control
rules found at N.J.A.C. 5:80-26, and the obligation for the
provision of low and moderate-income housing.

A. In the event of a threatened breach of any of the Cove-
nants by the Owner, or any successor in interest of the
Property, the Administrative Agent and the State shall
have all remedies provided at law or equity, including the
right to seek injunctive relief or specific performance.

B. Upon the occurrence of a breach of any Covenants by the
Grantee, or any successor in interest or other owner of the
Property, the Administrative Agent shall have all remedies
provided at law or equity including but not limited to
forfeiture, foreclosure, acceleration of all sums due under
any mortgage, recouping of any funds from a sale in
violation of the Covenants, diverting of rent proceeds from
illegal rentals, injunctive relief to prevent further violation
of said Covenants, entry on the premises, those provided
under Title 5, Chapter 80, Subchapter 26 of the New
Jersey Administrative Code and specific performance.

IN 'WITNESS WHEREOF, the Administrative Agent and
the Owner have executed this Deed Restriction in triplicate
as of the date first above written,

[THE

AGENT]
BY:

ADMINISTRATIVE -

KEXKXXAENAKK
Titl
[THE OWNER]
BY:

KEXKAKKKKNKXX
Title
APPROVED BY
THE STATE OF NEW JERSEY
BY

RCXXXHOK
Title

ACKNOWLEDGEMENTS

On this the day of 20 before me came
to me known and known to me to be the -

of the Department of Comtmunity Affairs of the State of
New Jersey, who states that (s}he has signed said Agree-
ment on behalf of said State for the purposes stated therein,

NOTARY PUBLIC

On this the ____ day of 20 before me came
known and known to me to be of .
the municipality identified as such in the foregoing Agree-
ment, who states that (s)he is duly authorized to execute
said Agreement on behalf of said Municipality, and that
(s)he has so executed the foregoing Agreement for the
purposes stated therein
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NOTARY PUBLIC

New Rule, R.2004 ¢.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).

APPENDIX F

. FORM OF RELEASE (Quitclaim Deed)
FOR RESTRICTED UNITS

QU!TCLAiM DEED

RELE‘.ASENG OWNERSHIP UNIT FROM AFFORDA-
BlLlTY CONTROLS

THIS DEED, made as of this the . day of
_ 20_.. by and between The STATE OF NEW JERSEY,
acting by and through its Commissioner of the Department
of Community Affairs, PO Box 806, Trenton, New Jersey,
08625, (the *“GRANTOR”), and the (the
“GRANTEE");

WHEREAS, on or about an [Affordable Housing
Agreement or Deed] [and a Repayment Morigage (the
" “Morigage™) ‘together] containing Fair Housing Act deed
restrictions (the “RESTRICTIONS”) were executed by
——, and were subsequently recorded in the Registrar’s
Office of the Clerk, County of State of New Jersey,
in, respectively, Deed Book ___ at pages — . through __,
[and Mortgage Book . at pages .. through ] in
connection with the property identified below (the “PROP-
ERTY”);

WHEREAS, under the terms of the Agreement and Mort-
gage, all Restrictions lapsed on

NOW THEREFORE, and in consideration of $1 in hand
received and other good and valuable consideration,

The GRANTOR grants and forever releases to the
GRANTEE, so that the lands described below may be
conveyed free from the encumbrance of the RESTRIC-
TIONS, any and all restrictions and claims of the GRANT-
OR, upon that certain real property, located in the Munici-

pality of , County of State of New Jersey,
more particularly described as:

Being known and designated as Lot .., Block in
the Municipality of _ ,» County of State of

New

New Jersey, and more communly known as
Jersey

SUBJECT TO all easements, covenants and restrictions
of record. o

The GRANTOR has rccewed full consideration from the
GR,ANTEE g

The GRANTOR signs this Deed as of the date first above
written,
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Attest: {Administrative Agent]
by:
STATE OF NEW JERSEY )
) osse
COUNTY OF )
On this the ... day of ., 20 before me came

who acknowledges and makes proof to my satisfac-
tion that he/she is a duly authorized agent of the
the Grantor named within this document, and that the
execution, as well as the making of this instrument has been
duly authorized by said as the voluntary act and
deed of sworn to and subscribed by him in my
presence on this date,

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d.475, effective December 20, 2604.
See: 36 N.J.R. 3655(a), 36 NLR. 5713(a). :

APPFENDIX G

FORM OF NOTE FOR PAYMENT OF RECAPTURE
AMOUNT FOR A 95/5 UNIT

State of New Jersey
Depariment of Community Affairs
Housing and Mortgage Finance Agency
95/5 Mortgage Note
In Connection With Payment of Amounts Due
| Upon First Non-Exempt Sale
Afier Expiration of Control Period

THIS NOTE, is dated as of . For value received
(referred to “Cwmer”) promises to pay to THE
STATE OF NEW JERSEY, acting by and through its
Department of Community Affairs, which has its principal
offices at 101 South Broad Street in the City of Trenton,
County of Mercer, State of New Jersey (the “STATE"), and
which is acting as receiving agent for the [MUNICIPALL-
TY], the amounts specified in this Note and promises to
abide by the terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this Note
and the performance of all promises contained in this Note,
the Owner is giving the State a “Repayment Mortgage To
Secure Payment of Amounts Due Upon First Non-Exempt
Sale After Expiration of Control Period” (the “MORT-
GAGE"), dated of the property described below
(the “PROPERTY”). The Mortgage covers real estate
owned by the Owner. The Mortgage will not be subordinate,
and will not be subordinated by the State, to any mortgage,
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refinancing, equity oan, secured letter of credit, or any
other obligation secured by the Property, except with respect
to (a) any such obligation which was duly recorded prior to
the recording hereof, and (b} any such obligation which,
when added to all other such obligations recorded against
the Property, shall result in total debt secured by the

Property being an amount less than the:MRP that would be .

applicable were the Control Period still in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2.  OWNERS PROMISE TO PAY ANDA OTHER
TERMS

Upon the fisst non-exempt sale of the Property after the
date of this Note, Ninety—Five Percentum (95%) of the
difference between (i) the actual sale price and (i} the

regulated maximum sales price that would be applicable

were the Control Period still in effect, as set forth in Section
5:93-9.8(b}{(2) of the Substantive Rules of the New Jersey
Council On Affordable Housing as in effect at the time the
Property was first restricted as part of the Affordable Hous-
ing Program in October of 1990, shall be paid at closing to
the State of New Jersey, acting as recew:ng agent for the
local municipality.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of State of
New Jersey, described more specifically as Block No. _..
Lot No. ..., and known by the street address:

Article 4. WAIVER OF FORMALI. ACTS

The Owner waives its right to require the State to do any of
the following before enforcing its rights under this Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been paid
(known as Naotice of Dishonor).

*3. To obtain an official certificate of non-payment
(known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The Authority may enforce this Note
against any one or more of the Owners or against all
Owners together.

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Owner acknoWledges receipt of a true copy of the Mortgage
and this Note at no charge.

Supp. 12-20-04

Dated:
ATTEST:
By: :
Signature (Owner)
éignature {Co-Owner)
STATE OF NEW JERSEY }
COUNTY OF ' ; =

On this the ___.. day of 20__ before me came

, who acknowledges and makes proof to my satisfac-

tion that she is the Owner named within this Note, and that -
she has executed said Note for the purposes set forth

therein, sworn to and subscribed by her in my presence on

this date.

Sworn to and subscribed before me this the

ey 20—,

day of

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 NLLR. 3655(a), 36 N1.R. 5713(a).

APPENDIX H

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE AMOUNT FOR A 95/5 UNIT

State of New Jersey
Department of Community Affairs
Housing and Mortgage Finance Agency
Affordable Housing Program
Repayment Mortgage
_ To Secure Payment of Amounts Due
Upon First Non—Exempt Sale
After Expiration of Control Period
THIS MORTGAGE, made on this the ___ day of
20 by and between . (the “OWNER”) and
THE STATE OF NEW JERSEY, acting by and through its
Commissioner of the Department of Community Affairs

(the “STATE"), in connection with the property described
herein (the “PROPERTY");

Article 1. REPAYMENT MORTGAGE NOTE

B0-60.18
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In consideration of value received, including but not limited
to certification by the State for participation in the afforda-
ble Housing Program and for release by the State of prior
recorded restriction documents, the Owner has signed a
Repayment Mortgage Note (the “Note™) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein,

Article 2.  MORTGAGE AS SECURITY FOR AMOUNT
DUE

This Mortgage is piven to the State as security for the
payment reguired to be paid upon the first non-exempt sale
of the Property, which requirement is set forth in Section
5:93-9.8(b)(2) of the Substantive Rules of the New Jersey
Council. On Affordable Housing, as in effect at the time the
Property was. first restricted under the Affordable Housing
program, after the completion of the control period estab-
lished pursuant to Section 5:93-9.2 of said Rules (the
“Control Period”). The amount of any such payment shall
be determined by calculating Ninety-Five Percentum (95%)
of the difference between (a) the actual sale price and (b)
the regulated maximum sales price (Maximum Resale Price,
or “MRP") that would be applicable were the Control
Period still in effect.

Articte 3. PROPERTY DESCRIPTION

All of the land and improvements’ thereon located in the
municipality of in the County of State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. __ Lot No —, and known by the
street address:

Article 4. RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State, gives
the State those rights stated in this Mortgage, and all the
rights the iaw gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(NJ.AC. 5:80-26.1, et seq). The rights given to the state are
covepants rupning with the land. The rights, terms aad
restrictions in this Mortgage shall bind the Owner and all
subsequent purchasers and owners of the Property, and the
heirs and assigns of all of them. Upon performance of the
promises contained in Note and Mortgage, the state will
prepare and deliver to the then current owner of record a
quitclaim deed or other document of release.

Articie 5.  DEFAULT

The State may declare the Owner in default on this Mort-
gage and on the Note if _

i. The Owner attempts to convey an interest in the
Property without giving prior writien notice to the
State;
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2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts forecio-
sure proceedings; or

3. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner,

Article 6. STATE’S RIGHTS UFON DEFAULT

If the State declares that the Note and this Mnrtgage are in
default, the State shail have all of the rights given by law or
set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSONAL-
LY DELIVERED OR SENT BT CERTIFIED MAIL, RE-
TURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITIEN NOTICE, MADE IN
ACCORDANCE WiTH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The State does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article ., EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individu-
ally and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may enforce any
of the provisions of the Note and of this Mortgage against
any one or more lable individval.

Article 10.  SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the State, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to {(a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the MRP that would be applicable were the
Control Period stitl in effect.

Articie 11. SUBSEQUENT OWNERS

This Morigage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Supp. 12-20-4
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Article 12,  AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties.

Article 13. - SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14.  ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State,

IN WITNESS WHEREOF, the Oﬁmer(s) has executed this

Mortgage for the purposes stated herein.
ATTEST:

Signature (Owner)

Signature (Co-Owner)

STATE OF NEW JERSEY H
) s
COUNTYOF )

BE IT REMEMBERED, that on this the . day of

. 20 the subscriber appeared per-
sonally before me (If more than one person signed the
foregoing mortgage and appeared before me, the words “the
subscriber” and “the Owner” shall include all such persons)
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that hefshe is the Owner named in the
foregoing mortgage and (ii) and that hefshe has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein.

Sworn to and subscribed before me, on the date set

forth above.

NOTARY PUBLIC

New Rule. R.2004 d.475, effective December 20, 2004.
See: 36 NJLR. 3655(a), 36 N.J.R. 5713(a).

APPENDIX I

FORM OF HAS MUNICIPAL AGREEMENT
CONTRACT FOR THE PROVISION OF HOUSING
AFFORDABILITY CONTROL SERVICES

THIS AGREEMENT, entered into as of this the ___. day
of 20, by and between the STATE OF NEW
JERSEY:- (the “State™), acting by and through its Commis-
sioner of The Department of Community Affairs, who has
offices at 101 South Broad Street in the City of Trenton,
County of Mercer and State of New Jersey, (“Depart-
ment”), and a municipality and instrumentality of
the State, acting by and through its : who has offices
at (the "Municipality”).

Supp. 12-20-64

WITNESSETH

WHEREAS, under authorization of the New Jersey Fair
Housing Act (N.J.S.A. 52:27D-301, et seq., hereinafter the
“Act™) the Municipality is implementing a program to pro-
vide affordable housing units to low and moderate-income
households desiring to live within the Municipality;

WHEREAS, at Title 5, Chapter 80, Subchapter 26 of the
New lersey Administrative Code, the State has promuigated
affordability controls in regulations designed to implement
the Act, by assuring that low and moderate-income units
that are created under the Act are occupied by low and
moderate-income households for an appropriate period of
time {the “Rules™); :

WHERFAS, Section 5:80-26.14 of the Rules provides that
affordabitity controls are to be administered by an adminis-
trative agent acting on behalf of a municipality, and provides
further that a municipality may select the Department’s
Housing Affordability Service (“HAS™) to administer such
controls; and

WHEREAS, the Municipality has selected HAS to be the
administrative agent for the purposes of providing afforda-
bility control services for all affordable housing constructed
and to be constructed within the Municipality,

NOW THEREFORE, the State and the Municipality here-
by agree to the following terms and conditions:

Section 1. Term

This Agreement shall become effective as of the ____ day
of 20___, and shall have a term of three {3) years,
terminating at the close of State business on the ___ day of

» 20—, subject to the termiination and renewal
provisions set forth in Section 5, below,

Section 2.  Applicability and Supersession

This Agreement shall define and govern all terms between
the parties with respect to affordability controls for afforda-
ble housing units provided under the Act, and shall super-
sede all prior agreements or documents related thereto.

Section 3. Exclusions

This Agreement shall not apply to units funded under:

a. The Federal Low-Income I:Iousing Tax Credit program
under Section 42 of the Internal Revenue Code;

b.. The Federsl HOME piogram, 24 CFR. § 92.252(¢),
§ 92.254(a)(4);

¢. The HUD 202 program, 24 C.F.R. Part 891;
d. The HUD 811 program, 24 C.F.R. Part 890;
e. The HUD HOPE VI program;

80-60.20
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. Federal Home Loan Bank, Affordable Housing Program,
12 CF.R. Part 60; or

g Or any other program excluded under the Rules.
Section 4. Agency and Enforcement Delegation

The State and the Municipality acknowledge that under
the Rules the State is acting hereunder primarily as an agent
of the Municipality. Anything herein to the contrary not-
withstanding, however, the Municipality hereby delegates to
the State, and the State hereby accepts, primary responsibiti-
ty for enforcing substantive provisions of the Act and the
Rules.

Section 5. Termination and Renewal

a. The Agreement may be terminated by either party, by
giving six (6) months advanced writien notice to the other,
to the address and in the form as set forth in Section 15,
below, provided however, that no such termination may
take effect unless and until an alternate administrative
agent has been selected by the Municipality and approved
by all required governmental authorities.

b. __..:Upless terminated, this Agreement shall automatically be
- renewed for two (2) successive terms of three (3) years
“gach.

Section 6. Exclusivity of Agre¢ment, Project Amend-
ments

a. For the term hereof, and without exception, this Agree-

ment shall govern the provision of affordability control

- “services for all projects located within the Municipality that
fall under the jurisdiction of the Act.

b. Individual projects for which affordability control services
are to be provided hereunder shall each be evidenced by a
contract amendment (“Project Amendment”) that has
been executed by the State, by the Municipality and by the
project developer. All such Project Amendments shall be
in the specific form set forth as Exhibit A, hereto.

¢. The annexing of a fully executed original of a Project
Amendment to HAS' original of this Agreement shall be a
condition precedent to the provision of any affordability
control services to the refated project,

Section 7. Responsibilities of The State

The State shall perform all of the duties and responsibili-
ties of an administrative agent as are set forth in the Rules,
including those set forth in Sections 5:80-26.14, 26.16 and
26.18 thereof, as such Rules may from time to time be
amended. ‘

Section 8. Responsibilities of The Municipality
The Municipality shalk:.

a. Provide to the State the name, title and telephone number
of the municipal official who shall be responsible for

80-60.21

liaison with the State on all matters related to this Agree-
ment;

b. Use its best efforts to ensure that applicable local ordi-
nances are not in conflict with either the Rules or the
provisions of this Agreement;

¢.  Ensure that all restricted units are identified as affordable
within the tax assessor’s office and any municipal wtility
authority (MUA). The municipality and MUA shall
promptly notify the administrative agent of a change in
billing address, payment delinquency of two billing cycles,
transfer of title, or institution of a writ of foreclosure on all

* affordable units.

d. Provide all reasonable and necessary assistance to the State
in support of efforts to enforce provisions of the Act, the
Rules, deed covenants, mortgages court decisions or other
authorities governing the affordability control services to
be provided under the Agreement. -

Section 9. Notices

All notices and other written communications between
the State and the Municipality shall be to the addresses and
personnel specified below:

if to the State:

New Jersey Department of Community
Affairs

DHCR—Housing Affordability Service
PC Box 806
Trenton, NJ 08625-0806

if to the Municipality:

Attn: ... ......
Section 10. Non-Waiver of Conditions

The failure of either party to insist upon strict perform-
ance of any provision of this Agreement in any one or more
instances shall not constitute a consent to waiver of or
excuse for any other different or subsequent breach of the
same of other provision, nor as a result shafl either part
relinquish any rights which it may have under this Agree-
ment. No terms or provisions hereof shall be deemed waived
and no breach excused unless such waiver or consent is in
writing and signed by the waiving party.

Section 11. Incorporation of Standard State Conditions

Supp. 12-20-04
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Exhibit B, the general provisions required to be included
in this Agreement by the Office of the Attorney General,
" », is hereby incorporated into and made a patt of
this Agreement.

Section 12. Priority of Documents

Shouid a conflict or inconsistency exist between the terms
of this Agreement and Exhibits A, and B, incorporated
herein by reference, said conflict or inconsistency shall be
resolved by giving precedence to the Agreement and Exhib-
its in the following order:

1. Agreement (including Exhibit A)
2. Exhibit B (State Conditions)
Section 13. Merger and Amendment

This written Agreement, together with its Exhibits, consti-
tutes the sole agreement between the parties with respect to
the matters covered therein, and no other written or oral
communication exists which shall bind the parties with
respect thereto, provide however that this Agreement may
be modified by written amendments clearly identified as
such and signed by both the State and the Municipality.

Section 14.  Partial Invalidation of Agreement

Should any provision of this Agreement be deemed or
held to be invalid, ineffective or unenforceable, under pres-
ent or future laws, the remainder of the provisions shall
remain in full force and effect.

IN WITNESS WHEREOF, the State and the Municipali-
ty have executed this Agreement in triplicate as of the date
first above written.

THE STATE OF NEW JERSEY
DEPARTMENT OF COMMUNITY AFFAIRS

BY:

KKKHXXKXXKKNK
Title

THE MUNICIPALITY OF
BY:

OUDUOIXKXKXRK
Title

ACKNOWLEDGEMENTS

On this the .. day of 20___ befores me came
to me known and known to me to be the
of the Department of Community Affairs of the State of
New Jersey, who states that (s}he has signed said Agree-
ment on behalf of said State for the purposes stated therein.

NOTARY PUBLIC

Supp. 12-20-04

On this the ___ day of 20— before me came
known and known to me io be of

the municipality identified as such in the foregoing Agree-
ment, who states that (s)he is duly authorized to exccute
said Agreement on behalf of said Municipality, and that
(s)he has so executed the foregoing Agrecment for the
purposes stated therein,

NOTARY PUBLIC
New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 N.J.R. 3655(a), 36 N.J.R. 5713(s).
APPENDIX J

FORM OF CERTIFICATE FOR APPLICANTS CER-
FIFIED TO OWNERSHIP UNIT, REQUIRED
BY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO AN OWNERSHIP UNIT SUB!ECT TO
AFFORDABLE HOUSING RESTRICTIONS

My name is and 1 am making this certificate in
connection with my certification to purchase

a home provided under the New Jersey Affordable Housing
Program.

I am aware, as the purchaser of an Affordable Home, that
from this date until ., 20___ I have to follow the
rules and requirements that are listed below:

1. 1 am aliowed to sell my home only a person or a
family who is part of the Affordable Housing Pro-
gram, and who has been certified, like 1 have been, in
writing by

2. ‘The price for which T can sell my house is limited by
taw, and may be much less than the sale prices other
homes simitar to mine, but which are not part of the
Affordable Housing Program.

3. 1 cannot take out any loans of any kind secured by my
house (a “mortgage loan”) unless my plans to get the
loan are approved by before I sign any loan
papers. The total amount of mortgage loans | am
allowed to have is limited by law. )

4. 1 know that I am required to live in my house, and
that 1 cannot rent it out to any other person, not even
to members of my family. If [ have a temporary need
to move away that is not my fault, such as if my
employer is temporarily sending me to a work place 2
great distance from my home, or if 1 am being called
up for military service, I should catl and ask
for a “temporary waiver” of this rule. It is up to

whether 1 get a temporary waiver.
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5. If my home is a two-family home, I know that I am
aliowed to rent the rental apartment in my home only
to a person or to a family who is part of the Afforda-
ble Housing Program, and who has been certified to

- rent my rental apartment in writing by

6. Furthermore, I know that the rent 1 am allowed to
charge a tenant is limited by law, and is announeed
each year by 1 know that it is my responsi-
‘bility to find out what is the maximum rent T am

. allowed to charge by calling

7. 1know that I am required 1o send copies of all leases
with my tenants to

8. I know that 1 am not allowed to make any improve-

" . mients to my home unless they have been approved in

7 . writing by-

9. Finally, I know that if I break any of these rules I will

 be breaking the law, and that 1 will be subject to
penaities provided by law, including having to pay
fines and possibly losing my home.

BE IT REMEMBERED, that on this the ___ day of
20 the signer of this- Certificate ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof to my satisfaction (i) thai
he/she is the Purchaser of the Affordable home that is
identified as said Purchaser in the foregoing Certificate, and
(i) 'and that hefshe has executed said Certificate with re-
spect to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein,

S:‘Q;forn to and subscribed before me,
set forth above. ‘ :

NOTARY PUBLIC
New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NJ.R. 3655(a), 36 N.LR. 5713(a).
APPENDIX K

FORM OF CERTIFICATE FOR APPLICANTS
CERTIFIED TO RENTAL UNIT, REQUIRED
BY SECTION 5:80-26.18(c)2

CERTIFICATE FOR APPLICANT
CERTIFIED TO A RENTAL UNIT SUBIECT TO
AFFORDABLE HOUSING RESTRICTIONS
My name is . and I am making this certificate in

connection with my certification to rent the Affordable
Housing unit located at

I am aware, as the renter of an Affordable unit, that from
this date until ______, 20__ as long as [ am renting the

§0-60.23

. on the date.

unit described above, my renting the apartment is subject to
the requirements that are listed below:

1. 1 am required to pay all rent set forth in my lease on
time and in the manner provided for in my lease.

2. I know that I am required to live in my apartment,
and that I cannot sublease it or rent it out to any
other person, not even to members of my family.

3. 1 know that the maximum rent I am supposed to pay
to my landlord is limited by law, that it is announced
each year by _______, and that ] can call at
any time if I have any questions about what rent T am
supposed to be paying,

4. T know that I am not alfowed to make any improve-
ments to my apartment unless they have been ap-
proved in writing by

BE IT REMEMBERED, that on this the ___ day of
20 the signer of this Certificate ap-
peared personally before me and who, being duly sworn by
me, deposed and made proof to my satisfaction (i) that
hefshe is the Purchaser of the Affordable home that is
identified. as said Purchaser in the foregoing Certificate, and
(i) and that hefshe has executed said Certificate with re-
spect to the purchase of the property described in the
Certificate and for the purposes described and set forth
therein.

on the date

Sworn to and subscribed before me,
set forth above. .

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004,
See: 36 NLJR. 3655(a), 36 N.L.R. 5713(a).

APPENDIX L

FORM OF RECAPTURE MORTGAGE NOTE IN FAVOR
OF STATE, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Housing and Morigage Finance Agency
Recapture Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non~Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of For value received
(referred to “Owner”) promises to pay to THE
STATE OF NEW JERSEY, acting by and through its
Department of Community Affairs, which has its principal
offices at 101 South Broad Street in the City of Trenton,

Supp. 12.20-04
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County of Mercer, State of New Jersey (the “STATE”), the
amounts specified in this Note and promises to abide by the
terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the State a “Repayment Mortgage
To Secure Payment of Amounts- Due Upon First Non-
Exempt Sale After Expiration of Control Period” (the
“*MORTGAGE"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the State, to any
mortgage, refinancing, equity loan, secured letter of credit,
or any other obligation secured by the Property, except with
respect to (a) any such obligation which was duly recorded
prior to the recording hereof, and (b) any such obligation
which, when added to all other such obligations recorded
against the Property, shall result in total debt secured by the
Property being an amount less than the MRP that would be
applicable were the Conirol Period stilt in effect, as those
terms are defined in Article 2 of the Mortgage.

Article 2. OWNERS PROMISE TO PAY AND OTH- -

ER TERMS : :

Upon the first non-exempt sale of the Property after the

date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of $to the State of New Jersey, acting by and
through its Department of Community Affairs. The obli-
gation evidenced by this note shall not accrue interest.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of ‘in the County of State of
New Jersey, described -more specifically as Block No. .
Lot No. __, and known by the street address:

Article 4.  WAIVER OF FORMAL ACTS

"The Owner waives its right to require the State to do any
of the foltowing before enforcing its rights under this Note:

1, To demand payment of amount due (known as Pres-
entment). :

2. To give notice that amounts due have not been paid
(known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
{known as Protest). :

Article 5. RESPONSIBILITY UNDER NOTE

Supp. 12-20-04

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The State may enforce this Note against
any one or more of the Owners or against ail Owners
together,

The Owner agrees to the terms of this Note by signing
below,

ACKNOWLEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge. '

Dated:
ATTEST:
By:

Signature (Owner)

Signature (Co—Owner)
STATE OF NEW JERSEY }

) ss:

COUNTYOF . ) '

On this the ____ day of 20_... before me came
, who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that .
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the . day of
20

A Notary Public/Attorney of the State of New Jersey

New Rule, 12004 d.475, effective December 20, 2004,
See: 36 NLLR. 3655(a), 36 NLLR. 5713(x).

APPENDIX M

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE STATE,
REQUIRED BY SECTION 5:80-26.5(c)

State of New Jersey
Department of Community Affairs
Affordable Housing Program
Repayment Mdrtgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale

After Expiration of Control Period

80-60.24
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THIS MORTGAGE, made on this the day of
20 by and between (the “OWN-

ER”) and THE STATE OF NEW JERSEY, acting by and
through its Commissioner of the Department of Community

Affairs (the “STATE"), in connection with the property :

described herein (the “PROPERTY"};
Article 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has sigaed
a Recapture Mortgage Note (the “Note™) dated _.
The Owner promises to pay to the State amounts due under

the Repayment Mortgage Note, and to abide by ali obli-

gations contained therein. :

Article ‘2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the State as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in
N.JLA.C. 5:80--26.1 et seq.

Article 3.  PROPERTY DESCRIPTION

All of the Jand and improvements thercon located in the
municipality of — in the County of ., State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. _. Lot No. —, and known by the
street address: '

Article 4. RIGHTS GIVEN TO STATE

The Owner, by mortgaging the Property to the State,
gives the State those rights stated in this Mortgage, and all
the rights the law gives to the State under Uniform Housing
Affordability Controls, which are found in New Jersey Ad-
ministrative Code at Title 5, chapter 80, subchapter 26
(NJ.AC. 5:80-26.1, et seq). The rights given to the state are
covenants running with the land. The rights, terms and
restrictions in this Mortgage shall bind the Owner and ail
subsequent purchasers and owners of the Property, and the
heirs and assigns of all of them. Upon performance of the
promises contained in Note and Mortgage, the State will
prepare and deliver to the then currént owner of record a
quitclaim deed or other document of release.

Article 5. DEFAULT

The State may declare the Owner in default on this
Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
State;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

80.60.25

3. The Owner fails to make any payment required by
the'Note;

4, The holder of any lien on the Property starts foreclo-
sure proceedings; of '

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner.

Arsticle 6, STATE'S RIGHTS UPON DEFAULT

If the State declares that the Note and this Mortgage are
in default, the State shall have all of the rights given by law
or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON-
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7.

Article 8. NO WAIVER BY STATE

The State may exercise any right under this Mortgage or
under any law, even if the state has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The State does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Asticle 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner individ-
ually and all their heirs, assigns, agents and designees who
succeed to their responsibilities. The State may enforce any
of the provisions of the Note and of this Mortgage against
any one or more liable individual. :

Article 10.  SUBORDINATION |

This Mortgage will not be subordinate, and will not be
subordinated by the State, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (2) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to all
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicabie
were the Control Period still in effect.

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Supp. 12-20-34
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Article 12.  AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Aricle 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 1.  ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed
this Mortgage for the purposes stated herein,

ATTEST:
By:

Signature of (Owner)
Signature (Co-Owner)

STATE OF NEW JERSEY )
}- oss
COUNTYOF . _ )

BE IT REMEMBERED, that on this the day of

, 20 the subscriber . appeared per-

sonally before me (If more than one person signed the

Jforegoing mortgage and appeared before me, the words “the

subscriber” and “the Owner” shall include all such persons)

and who, being duly sworn by me, deposed and made proof

to my satisfaction (i) that he/she is the Owner named in the

foregoing mortgage and (ji) and that he/she has executed

said mortgage with respect to the Property and for the
purposes described and set forth therein,

Sworn to and subscribed before me, on the date

set forth above,

NOTARY PUBLIC

New Rele. R.2004 d.475, effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 N.LR. 5713(a). :

APPENDIX N

FORM OF RECAPTURE MORTGAGE NOTE IN
FAVOR OF MUNICIPALITY, REQUIRED
BY SECTION 5:80-26.5(c)

State of New Jersey

Department of Community Affairs

Supp. 12-20-04

Housing and Mortgage Finance Agency |
[NAME OF MUNICIPALITY]
Recapture Mortgage Note
In Connection With Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS NOTE is dated as of For value received
(referred to “Owner”) promises to pay to [NAME
OF MUNICIPALITY], which has its principal offices at
{ADDRESS OF MUNICIPAL OFFICES] (the “Municipali-
ty”), the amounts specified in this Note and promises io
abide by the terms contained below.

Article 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the Municipality a “Repayment
Mortgage To Secure Payment of Amounts Due Upon First
Non-Exempt Sale After Expiration of Control Perjod” (the
“MORTGAGE"), dated of the property described
below (the “PROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordinated by the Municipality, to
any morltgage, refinancing, equity loan, secured letter of
credit, or any other obligation secured by the Property,
except with respect to (a) any such: obfigation which was
duly recorded prior to the recording hereof, and (b) any
such obligation which, when added to all other such obli-
gations recorded against the Property, shall result in tota
debt secured by the Property being an amount less than the
MRP that would be applicable were the Control Petiod still
in effect, as those terms are defined in Article 2 of the
Mortgage.

Article 2,  OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor or
assignee of the Owner then selling the Property, shall pay
the sum of § [add amount determined pursuant to N.J.A.C.
5:80-26.5(c)] to the Municipality, The obligation evidenced
by this note shall not accrue interest.

Atticle 3. PROPERTY DESCRIPTION

Al of the land and improvements thereon located in the
municipality of in the County of —.___, State of
New Jersey, described more specifically as Block No, .__
Lot No. __, and known by the street address:

Article 4.  WAIVER OF FORMAL ACTS

80-60.26
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The Owner waives its right to require the Municipality to
do any of the foliowing before enforcing its rights under this
Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amounts due have not been paid
(known as Notice of Dishonor).

3. 'To obtain an official certificate of non-payment
‘ (knownasl’rotest).

A__rticle 5. RESPONSIBILITY UNDER NOTE

-All Owners signing this Note are jointly and individually

obligated to pay the amounts due and to abide by the terms
under this Note. The Municipality may enforce this Note
against any One or more of the Owners or against all
Owners together.

The Owner agrees to the terms of this Note by signing
below.

ACKNOWLEDGEMENT

Gwner acknnwledgesr receipt of a true copy of the Mort-
gage and this Note at no charge. .

Dated: -
ATTEST:
By:. . .

A Signature {Owner)

: Signature (Co-Owner)
STATE OF NEW JERSEY ) '

) s

COUNTY OF oo )

On this the . day of ——— 20__._ before me came

who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, sworn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the . day of

iy 20—

A Notary Public/Attorney of the State of New Jersey

New Rule, R.2004 4475, effective December 20, 2004.
See: 36 N.J.R. 3655(a), 36 N.LR. 5713(a).

APPENDIX O

FbRM OF MORTGAGE SECURING PAYMENT OF RE-

CAPTURE NOTE IN.FAVOR OF THE MUNICIPALY-
TY, REQUIRED BY SECTION 5:80-26.5(c)

State of New Jjersey

80-60.27

Department of Community Affairs
New Jersey Housing and Mortgage Finance Agency
[name of municipality]
Affordable Housing Program
Repayment Mortgage
To Secure Payment of Amounts Due
Upon First Non-Exempt Sale
After Expiration of Control Period

THIS MORTGAGE, made on this the . day of
20 by and between ——— {the “OWNER")
and (the “Municipality”), in connection with the property
described herein (the “PROPERTY");

Asticle 1. REPAYMENT MORTGAGE NOTE

In consideration of value received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated ————
The Owner promises to pay 10 the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein.

Arile 2. MORTGAGE 'AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the Municipality as security for
the payment required to be paid upon the first non-exempt
sale of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in

N.J.AC. 5:80-26.1 et seq.
Article 3.  PROPERTY DESCRIPTION

All of the fand and improvements thereon located in the
municipality of in the County of _.— State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. __ Lot No. .—, and known by the
street address:

Article 4. RIGHTS GIVEN TO MUNICIPALITY

The Owner, by mortgaging the Property to the State,
gives the Municipality those rights stated in this Mortgage,
and oll the rights the law gives 10 the Municipality under
Uniform Housing Affordability Controls, which are found in
New Jersey Administrative Code at Title 5, chapter 80,
subchapter 26 (NJAC, 5:80-26.1, et seq). The rights given
to the Municipality are covenants running with the land.
The rights, terms and restrictions in this Mortgage shall bind
the Owner and ail subsequent purchasers and owners of the
Property, and the heirs and assigns of all of them. Upon
performance of the promises contained in Note and Mort-
gage, the Municipality will prepare and deliver to the then

Supp. 12-20-04
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current owner of record a quitclaim deed of other document
of release.

Article 5. DEFAULT

The Municipality may declare the Owner in dofault on
this Mortgage and on the Note if:

1. The Owner attempis 10 convey an interest in the
Property without giving prior written notice to the
Municipality;

2. The ownership of the Property is changed for aﬁy
reason other than in the course of an exempt sale;

3. The Owner fails to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; or

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Qwner,

Article 6. MUNICIPALITY'S RIGHTS UPON DE-
FAULT

If the Municipality declares that the Note and this Mort-
gage are in default, the Municipality shall have all of the
rights given by law or set forth in this Mortpage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON.
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TO THE ADDRESSES
GIVEN IN THIS MORTGAGE. ADDRESS CHANGES
MAY BE MADE UPON WRITTEN NOTICE, MADE IN
ACCORDANCE WITH THIS ARTICLE 7,

Article 8. NO WAIVER BY MUNICIPALITY

The Municipality may exercise any right under this Mort-
gage or under any law, even if the Municipality has delayed
in exercising that authority, ot has agreed in an carlier
instance not to exercise that right, The Municipality does
not waive its right to declare the Owner is in default by
making payments or incurring expenses on behalf of the
Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owmer individ-
ually and all their heirs, assigns, agents and designees who
succeed to their responsibilities, The Municipality may en-
force any of the provisions of the Note and of this Mortgage
against any one or more liable individuat,

Article 10. SUBORDINATION

Supp. 12-20-04

This Mortgage will not be subordinate, and will not be
subordinated by the Municipality, to any mortpage, refinanc-

ing, equity loan, secured letter of credit, or any other =

obligation secured by the Property, except with respect to
(2) any such obligation which was duly recorded prior to the
recording hereof, and {(b) any such obligation which, when
added io all other such obligations recorded apainst the
Property, shall result in total debt secured by the Property
being an amount less thap the maximum resale price that
would be applicable were the Control Period still in effect,

Article 11. SUBSEQUENT OWNERS

This Mortgage shall not be refeased, with respect to any
subsequent owner who acquires the property through ap
exempt transfer uniess the transferee shall execute a note
and mortgage in the form of the Note and this Mortgage,
and the same has been duly recorded.

Article 12.  AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13, SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions,

Article 14, ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Morigage, at no charge to the State,

IN WITNESS WHEREOQF, the Owner(s) has executed
this Mortgage for the purposes stated herein.

ATTEST:
By: .
Signature of (Owner)
Signature {Co-Owner)
STATE OF NEW JERSEY )
) s
COUNTY OF )
BE IT REMEMBERED, that on this the — day of

520, the subscriber appeared per-
sonally before me (If more than one person signed the
Joregoing mongage and appeared. before me, the words “the
subscriber” and “the Owner” shall include all such persons}
and who, being duly sworn by me, deposed and made proof
to my satisfaction (i) that hefshe is the Owner named in the.
foregoing mortgage and (i) and that he/she has executed
said mortgage with respect to the Property and for the
purposes described and set forth therein.

80-60.28
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Sworn to and subscribed before me, -~ on the date

set forth above.

NOTARY PUBLIC

New Rule, R2004 475, effective December 20, 2004,
See: 36 N.J.R: 3655(2), 36 N.J.R. 5713(a).-

APPENDIX P
FORM OF RECAPTURE MORTGAGE NOTE FOR

UHORP AND MONI UNITS, REQUIRED BY
SECTION 5:80-26.5(c)

.- State of New Jersey-
Department of Community Affairs
"Housing and Mortgage Finance Agency
Recapture Mortgage Note
'[n Connection With Péyn{ent of Amounts Due
Upon First Non-Exempt Sale

* After Expiration of Control Period
THIS NOTE is dated as of For value received
- (referred to “Owner”) promises to pay to The New
Jersey Housing and Mortgage Finance Agency, which has its
principal offices at 637 South Clinton Avenue, Trenton, NI

08650-2085 (the “Agency”), the amounts specified in this
Note and promises to abide by the terms contained below.

Asticle 1. REPAYMENT MORTGAGE

As security for the payment of amounts due under this
Note and the performance of all promises contained in this
Note, the Owner is giving the Agency a “Repayment Mort-
page To Secure Payment of Amounts Due Upon First Non—
Exempt Sale After Expiration of Control Peried” (the
“MORTGAGE"), dated ———— of the property described
below (the “pROPERTY"). The Mortgage covers real es-
tate owned by the Owner. The Mortgage will not be subor-
dinate, and will not be subordipated by the Agency, to any
mortgage, refinancing, equity loan, secured letter of credit,

Article 2. OWNERS PROMISE TO PAY AND OTH-
ER TERMS

Upon the first non-exempt sale of the Property after the
date of this Note, the Owner, or the heir, successor of
assignee of the Owner then sclling the Property, shall pay
the sum of $[add amount determined pursuant to NJ.A.C.
5:80-26.5(c)] to the Agency. The obligation evidenced by
this note shall not accrue interest.

Article 3. PROPERTY DESCRIPTION

All of the land and improvements thereon located in the
municipality of in the County of ., State of
New Jersey, described more specifically as Block No.
Lot No. ., and known by the street address:

Asticle 4. WAIVER OF FORMAL ACTS

The Owner waives its right to require the Agency to do
any of the following before enforcing its rights under this
Note:

1. To demand payment of amount due (known as Pres-
entment).

2. To give notice that amotnts due have not been paid
{(known as Notice of Dishonor).

3. To obtain an official certificate of non-payment
(known as Protest).

Article 5. RESPONSIBILITY UNDER NOTE

All Owners signing this Note are jointly and individually
obligated to pay the amounts due and to abide by the terms
under this Note. The Agency may esforce this Note against
any one or more of the Owners or against all Owners
together.

“The Owner agrees to the terms of this Note by signiog
below.

ACKNOWELEDGEMENT

Owner acknowledges receipt of a true copy of the Mort-
gage and this Note at no charge.

Dated:
or any other obligation secured by the Property, except with  ATTEST:
respect to (a) any such obligation which was duly recorded By
prior to the recording hereof, and (b) any such obligation Signature (Owner)
which, when added to ali- other such obligations recorded
against the Property, shall result in total debt secured by the " CoC
Property being an amount less than the MRP that would b STATE OF NEW JERSEY Sign e;ture( ner)
applicable were the Control Period still in effect, as those ) s
terms are defined in Article 2 of the Meortgage. ‘ COUNTY OF )

80-60.29 Supp. 12-20-04
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On this the ____ dayof ______ 20___ before me came
who acknowledges and makes proof to my satisfac-
tion that she is the Owner named within this Note, and that
she has executed said Note for the purposes set forth
therein, swomn to and subscribed by her in my presence on
this date.

Sworn to and subscribed before me this the ____ day of
—_— 2,

A Notary Public/Attorney of the State of New Jersey

New Rule. R.2004 d.475. effective December 20, 2004,
See: 36 N.JR. 3655(a), 36 N.JR. 5713(a).

APPENDIX Q

FORM OF MORTGAGE SECURING PAYMENT OF
RECAPTURE NOTE IN FAVOR OF THE AGENCY,
REQUIRED BY SECTION 5:80-26.5(c)

Siate of New Jersey
Department of Community Affairs
New Jersey Housing and Mortgage Finance Agency
Affordable Housing Program
Repayment Morgage
To Secure Payment of Amounts Due

Upon First Non-Exempt Sale

After Expiration of Control Period

THIS MORTGAGE, made on this the day of

» 20 by and between s (the “OWN-

ER”) and the New Jersey Housing and Mortgage Finance

Agency (the “Agency™), in connection with the property
described herein (the “PROPERTY");

Article 1. REPAYMENT MORTGAGE NOTE

In consideration of valye received, the Owner has signed
a Recapture Mortgage Note (the “Note”) dated
The Owner promises to pay to the State amounts due under
the Repayment Mortgage Note, and to abide by all obli-
gations contained therein,

Article 2. MORTGAGE AS SECURITY FOR
AMOUNT DUE

This Mortgage is given to the Agency as security for the
payment required to be paid upon the first non-exempt sale
of the Property, as provided under the rules of the New
Jersey Housing and Mortgage Finance Agency set forth in
NJAC. 5:80-26.1 et seq.

Article 3. PROPERTY DESCRIPT 1ON

Supp. 12-20-04

All of the land and improvements thereon located in the
municipality of in the County of ______, State of
New Jersey (hereinafter the “Property”), described more
specifically as Block No. ___ Lot No, —- and known by the
street address:

Article 4.  RIGHTS GIVEN TO AGENCY

The Owner, by mortgaging the Property to the State,
gives the Agency those rights stated in this Mortgage, and
all the rights the law gives to the Agency under Uniform
Housing Affordability Controls, which are found in New
Jersey Administrative Code at Title 5, chapter 80, subchap-
ter 26 (NJ.A.C. 5:80-26.1, et seq). The rights given to the
Agency are covenants running with the land, The rights,
terms and restrictions in this Mortgage shall bind the Owner
and all subsequent purchasers and owners of the Property,
and the heirs and assigns of ail of them. Upon performance
of the promises contained in Note and Mortgage, the Agen-
¢y will prepare and deliver to the then current owner of
record a quitclaim deed or other document of release.

Article 5. DEFAULT

The Agency may declare the Owner in default on this
Mortgage and on the Note if:

1. The Owner attempts to convey an interest in the
Property without giving prior written notice to the
Agency;

2. The ownership of the Property is changed for any
reason other than in the course of an exempt sale;

3. The Owner hils to make any payment required by
the Note;

4. The holder of any lien on the Property starts foreclo-
sure proceedings; or

5. Bankruptcy, insolvency or receivership proceedings
are commenced by or against the Owner,

Article 6. AGENCY'S RIGHTS UPON DEFAULT

If the Agency declares that the Note and this Mortgage
are in default, the Agency shall have alt of the rights given
by law or set forth in this Mortgage.

Article 7. NOTICES

ALL NOTICES MUST BE IN WRITING AND PERSON.
ALLY DELIVERED OR SENT BT CERTIFIED MAIL,
RETURN RECEIPT REQUESTED, TG THE ADDRESSES
GIVEN IN THIS MORTGAGE, ADDRESS CHANGES

MAY BE MADE UPON WRITTEN NOTICE, MADE IN

ACCORDANCE WITH THIS ARTICLE 7.
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Article 8.  NO WAIVER BY AGENCY

The Agency may exercise any right under this Mortgage or
under any law, even if the Agency has delayed in exercising
that authority, or has agreed in an earlier instance not to
exercise that right. The Agency does not waive its right to
declare the Owner is in default by making payments or
incurring expenses on behalf of the Owner.

Article 9. EACH PERSON LIABLE

The Mortgage is legally binding upon each Owner in-
dividually and all their heirs, assigns, agents and designees
who succeed to their responsibilities. The Agency may en-
force any of the provisions of the Note and of this Mortgage
against any one or more liable individual.

Article 10. -SUBORDINATION

This Mortgage will not be subordinate, and will not be
subordinated by the Agency, to any mortgage, refinancing,
equity loan, secured letter of credit, or any other obligation
secured by the Property, except with respect to (a) any such
obligation which was duly recorded prior to the recording
hereof, and (b) any such obligation which, when added to atl
other such obligations recorded against the Property, shall
result in total debt secured by the Property being an amount
less than the maximum resale price that would be applicable
were the Control Period still in effect.

Article 11, SUBSEQUENT OWNERS

This Mortgage shall not be released, with respect to any
subsequent owner who acquires the property through an
exempt transfer unless the transferee shall execute a note and
mortgage in the form of the Note and this Mortgage, and the
same has been daly recorded.

Article 12. AMENDMENTS

No amendment or change to the Note and this Mortgage
may be made, except in a written document signed by both
parties and approved by the administrative agent appointed
pursuant to N.J.A.C. 5:80-26.1 et seq.

Article 13. SIGNATURES

By executing this Mortgage on page 3, hereof, the Owner
agrees to all of its terms and conditions.

Article 14. ACKNOWLEDGEMENT

The Owner acknowledges receipt of a true copy of this
Mortgage, at no charge to the State.

IN WITNESS WHEREOF, the Owner(s) has executed this
Mortgage for the purposes stated herein.

ATTEST:
By:

Signature of (Owner)

Signature {Co-Owner)

80-60.31
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STATE OF NEW JERSEY )
COUNTY OF ; >
BE IT REMEMBERED, that on this the day of
, 20 the subscriber appeared

personally before me (If more than one person signed the
foregoing morigage and appeared before me, the words “the
subscriber” and “the Owner” shall include all such persons)
and who, being duly sworn by me, deposed and made proof -
to my satisfaction (i) that he/she is the Owner named in the
foregoing mortgage and (ii) and that he/she has executed said
mortgage with respect to the Property and for the purposes
described and set forth therein.

Sworn to and subscribed before me, on the date -

set forth above.

NOTARY PUBLIC

New Rule, R.2004 d.475, effective December 20, 2004.
See: 36 N.LR. 3655(2), 36 N.L.R. 5713(a).

SUBCHAPTER 27. (RESERVED)

SUBCHAPTER 28. NONPUBLIC RECORDS

5:80-28.1 Nonpublic records

(a) The documents, files, data and other records of the

- Agency which are listed below shall not be deemed to be

government records subject fo public access pursuant to
NJS.A. 47:1A-1 et seq. Such records shall not be available
for inspection, examination or copying by members of the
public or by any other individual except authorized members
and employees of the Agency or except as provided by order
of the Governor of the State, a court or tribunal of competent
jurisdiction, or applicable law. :

1. All confidential reports, executive memoranda and
evaluations submitted to the Executive Director of the
Agency, the members of the Agency or to any other State
Agency,

2. All personnel records;

3. Al records concerning applications for employment
with the Agency;

4, All records concerning personal or financial infor-
mation submitted by applicants for or tenants of rental
housing units financed by the Agency;

5. All records concerning personal or financial infor-
mation submitted by applicants for or recipients of any
single family mortgage loan or home improvement loan of
the Agency,
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6. All records concerning personal or financial infor-
mation, including Agency form, Certification and Ques-
tionnaire, submitted by individuals, corporations, partner-
ships and other entities doing or seeking to do business
with the Agency; and

7. All reports, correspondence and other documents or
data provided or discussed at executive sessions of the
meetings held by the members of the Agency, except that
any action taken or other information required to be dis-
closed to the public pursuant to the provisions of the Open
Public Meetings Act, N.J.S.A. 10:4-6 et seq., shall not be
deemed fo be nonpublic records within the scope of this
subchapter.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 970(a), 37 N.J.R. 2476(a).
In (2), rewrote the introductory paragraph and 7.

SUBCHAPTER 29. INVESTMENT OF HOUSING
PROJECT FUNDS

5:80-29.1 Permitted investments

(a) Housing sponsors whose Agency mortgages are in-
sured by HUD may, with prior Agency approval, invest avail-
able fimds, including escrow funds, in taxable or tax-free in-
vestments permitted by HUD. To the extent that investment
of specific project funds is not governed by HUD, the
requirements in this subchapter as to projects subject to (b)
below shall apply.

(b} Housing sponsors of all other projects, with prior
Agency approval, may invest available funds, including es-
crow funds, in the following:

1. State of New Jersey general obligation bonds with a
final maturity or average duration not to exceed seven
years at the time of initial investment;

2. New Jersey Housing and Mortgage Finance Agency
bonds, which shall be rated A or higher and with a final
maturity or average duration not to exceed seven years at
the time of initial investment;

3. Bonds of municipalities, instrumentalities or agen-
cies of the State of New Jersey, which shall be rated A or
higher and with a final maturity or average duration not to
exceed seven years at the time of initial investment, and
whose rating of A or higher has been confirmed within the
past 12 months; ’

4. National municipal bond funds and New Jersey bond
funds, each of which at the time of inftial investment at
least 80 percent of the bonds within the fund are rated A or
higher or the funds’ average credit quality rating is in the
AA/Aa category or higher and whose ratings have been
confirmed within the past 12 months. Additionally, the
funds’ average maturity or average duration at the time of
initial investment shall not exceed seven years;
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5. Interest-bearing instruments which are AAA/Aaa
rated. These instruments are limited to U.S. Treasury Notes,
U.S. Treasury Bills, U.S. Treasury Bonds, Federal National
Mortgage Association direct debt obligations, Government
National Mortgage Association direct debt obligations, and
Federal Home Loan Mortgage Corporation direct debt
obligations, each with a final maturity not to exceed seven
years at the time of initial investment. Invesiments in
mortgage pools of the aforementioned United States agen-
cies are not permitted. Bond funds consisting of the in-
struments specified in this paragraph are limited to an
average maturity or average duration not to exceed seven
years at the time of initial investment;

6. Certificates of deposit with a final maturity not to
exceed seven years at the time of initial investment, pro-
vided such certificates of deposit are insured in full by the
Federal Deposit Insurance Corporation (FDIC);

7. Money market accounts and other bank accounts,
provided such accounts are insured in full by the FDIC;

8. For projects that received Agency financing prior to
August 15, 2011 and had project funds invested therein as
of such date, the State of New Jersey Cash Management
Fund or other similar common trust funds of which the
New Jersey State Treasurer is custodian;

9. Securities and Exchange Commission-registered
money market funds as defined by Rule 2a-7 under the
Investment Company Act of 1940, 17 CFR § 270.2a-7,
with a2 minimum $1 billion average asset size for the pre-
vious 12 months; and

10. Any other investment as permitted under (a) above.

(¢) For all projects subject to (b) above, the investment of
escrow funds constituting the repair and replacement reserve
shall be further limited as follows:

. 1. Where the project’s repair and replacement reserve
balance is funded at a level of 50 percent or less of the
amount required by the Agency, all invéstments shall be
limited to those set forth in (b)7 through 9 above.

2. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and
where 50 percent or more of the balance on hand is sched-
uled to be used within the next three years, at least 75 per-
cent of investments shall be limited to those set forth in
(b)7 through 9 above,

3. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where 50 percent or
more of the balance on hand is scheduled to be used within
the next three years, at least 50 percent of investments shall
be limited to those set forth in (b)7 through 9 above.

4. Where the project’s repair and replacement reserve
balance is funded at a level greater than 50 percent but less
than 90 percent of the amount required by the Agency, and

80-60.32



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-29.3

where less than 50 percent of the belance on hand is
scheduled to be used within the next three years, at least 25
percent of investments shall be limited to those set forth in
(b)7 through 9 above.

5. Where the project’s repair and replacement reserve
balance is funded at a level of 90 percent or greater of the
amount required by the Agency, and where less than 50
percent of the balance on hand is scheduled to be used
within the next three years, at least 10 percent of invest-
ments shall be limited to those set forth in (b)7 through 9
above.

6. The determination of the level and scheduled use of
repair and replacement reserve funds over the next threc-
vear period shall be based on the most recent Agency-
approved repair and replacement funding schedule.

(d) For all projects subject to (b) above, funds constituting
A% escrow accoumnts, insurance escrow accounts, and escrow
accounts consisting-of residual receipts as defined at N.J.A.C,
5:80-30.1 shall be limited to those investments as set forth in
(b)7 through 9 above.

() For all projects subject to (b) above, temporary escrow
accounts, such as construction-related escrow accounts and
working capital accounts, shall be imited to those invest-
ments as set forth in (b)7 through 9 above.

(f) For all projects subject to (b) above, at least 10 percent
of investments of long-term escrow accounts, such as Devel-
opment Cost Escrow (DCE), Community Development Es-
crow (CDE), Project Subsidy Reserve (PSR), and Reserve for
Bonded Projects, shall be limited to those investments as set
forth in (b)7 through 9 above. '

(g) For all projects subject to (b) above, operating account
funds may only be invested as set forth in (b)7 above, except
that investments may be made as set forth in (b)1 through 6
and 9 and 10 above, where and only to the extent that funds in
the operating account are available after payment of debt
service, including any arrears and other operating expenses,
and provided that all escrows are funded as required by the
most recent Agency-approved project budget. Notwithstand-
ing anything to the contrary in this subchapter, requests for
investment of operating account funds may be made at any
time by a housing sponsor to the director of the Agency’s
Property Management Division (Director) and shall not be
subject to (m) below.

(h) Changes to escrow investments shall be limited to no
more often than once annually.

(i) At loan closing, the housing sponsor shall complete
an application for the investment of escrow. account funds,
which shall initially be limited to investments specified in
(b)7 and 9 above, with the Agency’s designated mvestment
services firm. Housing sponsors of projects having already
received Agency financing that seek to invest escrow fimds to
the extent permitted by this subchapter shall complete or have
completed such application with the Agency’s designated
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investment services firm. All required monthly escrow depos-
its shall thereafter be initially deposited into those fund(s)
specified in (b)7 and 9 above.

(G) Once the Agency has approved a project’s initial repair
and replacement reserve funding schedule, the housing
sponsor may subimit a written request to the Director to invest
escrow funds in investments specified in (b)1 through 6 and
10 above, as permitted by this subchapter. The project’s
escrow funds must be invested with the Agency’s designated
investment services firm, not in the New Jersey Cash Man-
agement Fund, at the time of such request in order for the
request to be considered by the Agency. Agency staff shall
determine, pursuant to the standards set forth in (b} through
(h) above, the amounts of escrow funds which are the subject
of the request that shall be limited to the investments set forth
in (b)7 through 9 above, and shall determine whether the
investments selected by the housing sponsor are permitted
pursuant to (b} above.

(k) The rating designation in (b) above shall be from either
Standard and Poor’s or Moody’s Investor Services.

() Agency staff, at the sponsors’ written request, shall
respond within 30 days after the complete request is received.
The sponsors shall submit a certification that the investments
requested are within the permissible investments listed in
these rules.

(m) Investment of escrow funds shall be made by an
Agency designated investment services firm, except as o per-
mitted investments under (b)8 above, which shall be made by
the Agency.

(n) Any ftransaction coé;'ts related to the investment of
project funds will be the responsibility of the applicable
housing sponsor.

(0) Neither the Agency nor its members, officers, agents,
servants or employees shall be responsible for any loss in the
value of, or to replace or replenish any account that has sus-
tained a Joss as the result of, a permitted investment.

Recodified from 5:80-29.2 and amended by R.1994 d.303, effective June
20, 1994,
See: 25 N.JR. 4830{a), 26 N.L.R. 2572(a).
Prior text at 5:80-29.1, Definition of surplus funds, repealed.
Amended by R.2011 d.220, effective August 15,2011
See: 43 NLIR. 707(a), 43 N.JR. 2165(a).
Rewrote the section.

5:80-29.2 {Reserved)

5:80-29.3 General applicability

The rules within this subchapter shall apply to all Agency-
financed housing projects and to housing projects no fonger
financed by the Agency but remaining subject to Agency
statutory and regulatory control. In the event the housing
project receives HUD Section & or Section 236 subsidies or
has an Agency mortgage insured, divectly or indirectly, by
HUD, or the project receives other HUD financial assistance,

Supp. 8-15-11



5:80-29.3

COMMUNITY AFFAIRS

any appropriate HUD rules, regulations or requirements
(hereinafter “HUD directives”) shall also apply. In the event
that there are any inconsistencies between the rules in this
subchapter and applicable HUD directives, the HUD direc-
tives shall prevail.

Amended by R.2011 4.220, effective August 13, 2011,

See: 43 N.IR. 707(a), 43 N.LR. 2169(a).
Rewrote the section,

SUBCHAPTER 30. RESIDUAL RECEIPTS

5:80-30.1 Definitions

The following terms, when used in this subchapter, shall
have the following meanings:

“Qualifying development” means an Agency-financed
housing project owned by a nonprofit sponsor, except for -
projects recciving Section 8 subsidies pursuant to an Annual )
Contributions Contract executed after the adoption of regu-
lations by the U.S. Department of Housing and Urban Devel-
opment on February 29, 1980, at 24 CFR 883, which has:

1. Produced a positive cash flow from operations in
each of the past three fiscal years; and
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2. BReen current in all escrow and debt service pay-
ments for the past three fiscal years.

“Residual receipts” means the balance of funds remaining
afier the deduction of the following items from the cash and
the investment accounts of a qualifying development:

1. Debt service arrearages;
2. Current unpaid invoices;

3. Three months of operating expenses (for senior citi-
zen projects) or six months of operating expenses {for fam-
ily projects), which includes debt service and reserve pay-
ments, of the latest Agency approved annual budget;

4. Full funding of all required reserve accounts;
5. Anticipated or proposed capital improvements; and

6. Any other current obligations of the qualifying de-
velopment.

5:80-30.2 Uses of residual receipts

(a) For qualifying developments, residual receipts may be
used:

1. To provide funding to expand the supply of “afford-
able rental housing” or to render financial assistance to
other Agency financed or “affordable housing projects”

_ (the terms “affordable rental housing” and “affordable

" housing project” shall mean housing with income unit dis-
sribution consistent with the requirements of tax-exempt fi-
nancing pursuant to the then-current Internal Revenue
Code);

2. For funding of supplementary services to the quali-
fying development, such as free senior citizens transporia-
tion, medical assistance and other social services programs
and activities; and

3. For other uses as may from time to time, be request-
ed, which will enhance the feasibility of a new project or
the financial and social condition of an existing project.

(b) Residual receipt funding may include any one or more
of the following;:

1. Fisst and supplemental mortgages, including con-
struction mortgages;

2. Operating deficit subsidies;
3. Seed money loans; and
4, QGrants.

(c) Disbursements of residual receipts shall be in the form
of a loan, grant or equity contribution, as approved by the
Agency, from the nonprofit sponsor to the entity receiving the
fimds. However, for all sponsors formed under N.I.S.A.
55:16-1 et seq., repealed by P.L. 1991, c.431, § 20, approval
by the Public Housing Development Authority is required
with respect to the form of the disbursement.
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Amended by R.2005 d.219, effective Tuly 5, 2005.
See: 37 N.IR 970(a), 37 N.L.R. 2476(a).

In (c), inserted “repealed by P.L. 1991, c.431, § 20,  following the
N.LS.A. reference.

5:80-30.3 Request for use of residual receipts

(a) All requests to use residual receipts funds must be ap-
proved by the Agency in advance. Requests shall be made in
writing by the sponsor of a qualifying development and sub-
mitted to the Agency’s Director of Property Management.

(b) The request shall specify the purpose, amount and pay-
ee. The request shail be accompanied by a resolution of the
nonprofit sponsor’s board of directors. If the request is for
social services or professional services, the request shall also
be accompanied by a proposal outlining the services and the
cost, Tf the request involves payment to a third party, an Ad-
ministrative Questionnaire, completed by the third party, shall
also accompany the request.

(¢) The officers, directors and principals of the qualifying
development shall submit certifications that they will not re-
ceive any fee or compensation, other than reimbursernent for
out-of-pocket expenses, for services performed in connection
wifh the use of residual receipts. Such certification may also
e required for the officers, directors and principals of the
entity receiving the funds, as determined by the Agency.

Notice of readoption with technical change, effective October 16, 2017.
See: 49 N.LR. 3423(c)

5:80-30.4 Agency review and approval

(a) Upon receipt of a complete request package as deline-
ated in NJ.A.C. 5:80-30.3, the Agency will review the re-
quest to determine whether the requested use of funds falls
within the permissible uses set forth in N.LA.C. 5:80-30.2(a)
and whether there are sufficient residual receipts to fund the
undertaking requested. The Agency will also evaluate the
requested undertaking for feasibility.

(b) If the use of the receipts is for total funds of $25,000 or
less, it may be approved by the Executive Director. If the
request is for funds in excess of $25,000, the recommendation
and request package shafl be submitted to the Agency Board
for approval.

(c) Agency approval will be subject to receipt oft

1. An opinion from Agency bond counsel that the pro-
posed use of residual receipts is permitted under the terms
of the Bond Resolution and other Bond documents in con-
nection with the Bonds issued to finance the qualifying de-
velopment; and

2. An opinion by counsel for the qualifying develop-
pent that the sponsor’s formation documents and the laws
under which the sponsor was formed permit the proposed
use of residual receipts.
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(d) Agency review will be subject to the payment of a
$3,500 fee to the Agency to cover administrative costs in re-
viewing and processing the use of residual receipts and to
maintain the account established pursuant to N.J.A.C. 5:80-
30.5. In addition, Agency review is subject to the payment of
Agency bond counsel costs. Payment may be made by the
entity receiving the residual receipts or the qualifying devel-
opment’s sponsor.

Amended by R.2005 d.219, effective July 5, 2005,
See: 37 N.LR. 970(z), 37 N.LR. 2476(a).
Rewrote (b).

5:80-30.5 Disbursement of residual receipts

(a) Upon approval of a request for the use of residual re-
ceipts, the sponsor of the qualifying development shall trans-
fer the residual receipts to the Agency. The Agency shall
maintain the residual receipts in a separate account and shall
make all disbursements from the account to pay for the cost
of the approved undertaking. The Agency shall maintain ac-
counting records reflecting the disbursement.

(b) Prior to the disbursement of any residual Teceipts, the
Agency will require acceptable documentation of expenses
associated with the undertaking being financed with residual
receipts,

SUBCHAPTER 31. ATTORNEY SERVICES

5:80-31.1  Applicability

The rules within this subchapter apply to the engagement
of the services of an attorney by housing sponsors during the
operation of their housing project and which services will be
paid out of project funds. These rules shall not apply to attor-
ney services paid for out of retum on equity funds approved
by the Agency for distribution or out of non-project funds.

Supp. 11-18-19

5:80-31.2  Scope of services

(a) Sponsors may engage the services of an altorney to |
perform necessary general legal services in connection with
and respecting the operation of their project. Such general
legal services include, but are not limited to:

1. Advising the sponsor with regard to the rules of the
project, the Agency and, if applicable, the Department of
Housing and Urban Development;

2. Advising the officers and directors on elections as
provided by the by-laws or partnership agreement of the
sponsors and supervision of elections of all officers and di-
rectors;

3. Preparation and filing of any mnecessary reports,
forms and other documents required by law;

4. Advising the sponsor with regard to Iegal matters re-
lated to project bank accounts, resolutions, duties of offic-
ers, directors and employed personnel:

5. Preparation and review of contracts and purchase or-
ders concerning the housing project;

6. Advising the sponsor and managing agent with re-
gard to tenant and lease matters, but not mcluding sum-
imnary dispossess actions; and

7. Such other services as the sponsor may direct to be
performed in comnection with and respecting the eperations”
of the project,

(b) Sponsors may engage the services of an attorey to
perform tenancy related court actions including the enforce-
ment of leases, collection of rent and dispossession of tenants.
For cooperative or condominium projects, sponsors may en-
gage the services of an attomey to perform court actions re-
lated to the collection of association dues or cartying charges
and the enforcement of subscription agreements, stock certifi-
cates or other forms of agreements related to the cooperative
or condominium project.
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(¢) Sponsors may engage the services of an attorney to
perform services outside the scope of services in (a) and (b)
above, as the need arises for the project. Such services in-
clude, but are not limited to, litigation, mortgage loan close-
outs, conversion closings and issues requiring special exper-
tise.

5:80-31.3 Maximum fees

(a) The maximum fees that can be paid from project funds
for Agency-approved attorney services are as follows:

1. General legal matters . . . up to $218.00/hour;
2. Tenancy actions, as follows:

i, For each of the first two cases (requiring cout
appearance) on the same day . . . up to $172.00;

ii. For each additional case presented on the same
day ... up to $128.00; and

iii. For each case prepared for trial but resolved prior
to actual court appearance . . . up to $88.00; and

3. General Ltigation, as follows:
i Non-trial hours . . . up to $303.00/hour; and
i, Trial hours ... up to $348.00/hour.

(b) For conversion closing, mortgage close-outs, special
expertise and all other matters not covered by (2) above,
~ housing sponsors shail submit a fee structure to the Agency
for approval.

(c) Paralegal and secretarial services in connection with (a)
and (b) above shall be included within the fees outlined
above. No additional fees will be paid for paralegal or secre-
tarial services.

(d) Additional compensation may be paid for reasonable
out-of-pocket expenses, approved by the Agency, including
copying, travel, postage, filing fees, iranscripts, and expert
witnesses, etc.

(¢) The above fees may not exceed fees charged to other
clients for comparable work.

(f) The maximum fees in (2} above will be adjusted annu-
ally based on the overall Consumer Price Index for New
York-Newark-Jersey City, NY-NI-PA as published by the
United States Department of Labor, Bureau of Labor Statis-
tics as of September 30 of the year preceding the year for
which the adjustment is to be implemented. The increases
will be effected through a notice of administrative changes
published in the New Jersey Register. The Ageney will notify
housing sponsors of the new rates.

Amended by R.2004 d.449, effective Decernber 6, 2004,
See: 36 N.IR. 3654(a), 36 N.JR. 5336(a).
Rewrote (a); added (f).
Administrative change.
See: 37 N.LR. 4910(c).
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Administrative change.
See: 38 N.IR. 5356(a).
Administrative change.
See: 39 N.R. 5077(a).
Administrative change.
See: 41 N.LR. 127(c).
Adminjstrative change.
See: 42 N.JR. 2952{c).
Administrative change.
See: 43 N.LR. 3083(b).
Administrative change.
See: 44 NJLR. 2999(a).
Administrative change.
See: 45 N.LR. 2471(b).
Administrative change.
See: 46 NLLR. 2351(b}.
Administrative change.
See: 47 N.LR. 2753(b).
Administrative change.
See: 48 NIR. 2431(d).
Administrative change.
See: 49 N.IR. 3589(c).
Administrative change.
See: SONLILR. 2417(a).
Administrative change.
See: 51 N.IR. 1673(a).
Administrative change, effective January 1, 2021
See: 52 NLIR. 2103(a).
Administrative change, effective January 1, 2022.
See: 54 NJR. 138(a)

5:80-31.4 Agency approval

(a) Housing sponsors desiring to engage the services of an
attorney pursuant to the rules within this subchapter shall
obtain the written approval of the Agency. Sponsors shall
submit a proposal outlining the scope of services to be per-
formed by the attorney.

(b) The Agency shall approve the engagement of attorney
services provided the services and fees to be charged fall
within those permitted by N.J.A.C. 5:80-31.2(a) or (b) and
31.3, respectively. For services outlined in N.LA.C. 5:80-

:31.2(c), the Agency shall approve the engagement of an at-

torney provided the services are necessary oOr beneficial to the
project, as determined by the Agency, and there are sufficient
project funds to pay for such services. The Agency does not
guarantee the availability of funds.

(c) All sponsors shall enter into a writfen atftorney en-
gagement agreement using forms approved by the Agency.

SUBCHAPTER 32. HOUSING INVESTMENT SALES

5:80-32.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings:

“Eligible LD sponsor” means a for-profit corporation or
partnership organized under, and remaining subject to, the
Limited Dividend Law, P.L. 1949, c. 184, § 1 et seq, as
amended (N.J.8.A. 55:16-1 et seq.) (repealed by P.L. 1991, c.
431, § 20 N.I.S.A. 40A:20.1 et seq.)), that owns and operates
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an Agency-financed, multifamily, rental housing project that,
in each of the three fiscal years preceding the housing in-
vestment sale, had:

1. Produced a positive cash flow from operations; and

2. Been current in all debt service and escrow pay-
ments required by the Agency.

“Housing investment sale” means a previously completed
fransaction that promotes the provision or maintenance of low
and moderate income housing, as defined pursuant to the Fair
Housing Act, N.JL.S.A. 52:27D-301 et seq., through the sale
by an eligible LD sponsor of an Agency-financed, multifami-
ly, rental housing project to a qualified housing sponsor upon
the following terms:

1. The buyer executed a deed restriction (and such oth-
er mstruments reasonably required by the Agency) at the
closing of the housing investment sale to ensure that the
project will remain affordable to low and/or moderate in-
come tenants as provided in the original mortgages; and
subject to Agency restrictions regarding tenant income eli-
gibility, tenant selection, project reserves, return on equity,
rent increases, and the provisions at N.J.S.A. 55:14K-7h
for 35 years afier the expiration of the term of the project
mortgage. The foregoing documents shall also have pro-
vided for the payment of a servicing fee to the Agency
through the end of the additional 35 years for monitoring
the restrictions that apply to the project, such fee not being
less than the servicing fee being paid by the eligible LD
sponsor seller at the time of the housing investment sale;
and

2. The eligible LI} sponsor invested an amount equal to
50 percent of the maximum additional return in the Hous-
ing Investment Sale,

“Housing Investment Sales Account” means an account es-
tablished under the Agency’s administrative fund. Moneys on
deposit in the account may be used, at the Agency’s sole dis-
cretion, to provide loans or grants that will promote the provi-
sion or maintenance of low and moderate income housing as
defmed pursuant to the Fair Housing Act.

“Maximum additional retun” means the additional retum
that was payable to the owners of an eligible LD Sponsor un-
der the Limited Dividend Law but not under the Housing and
Mortgage Finance Agency (HMFA) Law, N.J.S.A. 55:14K-]
et seq.

“Residual receipts” means the balance of funds {including
Development Cost Escrow and Community Development
Escrow funds) remaining after the deduction of the following
items from the cash and the investment accounts of an eligi-
ble LD sponsor:

1. Debt service arrearages;

Supp. 1-18-22

2. Current unpaid invoices;

3. Three months of operating expenses (for senior citi-
zen projects) or six months of operating expenses (for fam-
ily projects), which includes debt service and reserve pay-
ments, of the latest Agency approved annual budget;

4. Full funding of all required reserve accounts;
5. Anticipated or proposed capital improverents;

6. Any other current obligations of the qualifying de-
velopment; and

7. Accrued but undistributed retum on equity.

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 NJLR. 321(a), 29 N.L.R. 763(a).

Added “Residual receipts™; amended “Available cash”, “Housing in-
vestment sale”, “Maxirmum additional return”, and “Purchase price™; and
changed the name of “MAR Revolving Account” to “Housing Invest-
ment Sale Account”.

Amended by R.2005 d.197, effective June 20, 2005.
Seer 37 N.J.R. 569(a), 37 N.LR. 2203(¢4).

In “Housing investment sale”, inserted “through the end of the addi-
tonal 35 years™ preceding “for monitoring the restrictions” in 1.
Amended by R.2018 d.132, effective July 2, 2018.

See: 49 N.LR. 1595(=), 50 N.LR. 1479(a).

Rewrote the section.

5:80-32.2  Scope

The provisions of this subchapter are intended to set forth
the continuing requirements and restrictions applicable to
housing projects that participated in housing investment sales.

Amended by R.1997 4.102, effective March 3, 1997,
See: 28 N.JR. 321(a), 29 N.LR. 763(a).
Substituted “proceeds™ for “cash™.
Repeal and New Rule, R.2018 4.132, effective July 2, 2018,
See: 49 N.JR. 1595(a), 50 N.LR. 1479(a).
Section was “Realization of maximumn additional return”.

5:80-32.3 Prepayment

Any prepayment of the first mortgage subsequent to a
housing investment sale as may be permitied by the Agency’s
rules on prepayment shall not operate to relieve the buyer of
the continuing requirements of this subchapter. As a condi-
tion o prepayment, a new or amended deed restriction, as
may be required by the Agency, shall be recorded upon pre-
payment and shall contain the same affordability restrictions
as the project’s deed restriction in effect at the time of pre-
payment. The affordability provisions shall continue from the
date of prepayment through the end of the regulatory period,
as required by this subchapter, and the project’s deed re-
striction in effect at the time of prepayment.

Amended by R.1997 d.102, effective March 3, 1997,
See: 28 NJR. 321(a), 29 N.LR. 763(a).

In (c), inserted text “Supplemental Financing may be provided . ..
prepay the Agency’s first mortgage.” and “is perrnitted under ary Bond
resolution . . . project are pledged, and™; and in (), substituted reference
to inserting a provision in the deed for reference o modifying the mort-
gage, and inserted reference fo 35-year post expiration period.
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Amended by R.2005 d.197, effective June 20, 2005,
Qee: 37 N.JLR. 569(a), 37 N.IR. 2203(8).
In {c), rewrote the fourth sentence; added (g).
Repeal and New Rule, R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1593(a), 50 N.LR. 1479(a),
Section was “ Application procedure”.

5:80-32.4 Return on equity

(a) Buyers are eligible to earn a refurn on equity based up-
on any equity investment in the project, including the devel-
oper’s fee that is being pledged as equity, The rate of return
shall be established pursuant to N.J.A.C. 5:80-3.3(e), unless
the buyer elects to qualify for enhanced return on equity un-
der (b) below. During the regulatory period, after expiration
of the term of the Agency mortgage, the return on equity re-
strictions shall continue as provided in this section until the
owner funds an operating reserve account in the amount pro-
vided in N.J.A.C. 5:80-5.10(b)7. The operating reserve ac-
count shall be maintained until the expiration of the deed re-
striction and- administered as provided in N.JAC. 5:80-
5.10(b)7. If the operating reserve account is used, the retumn
on equity restrictions hereunder shall be reinstituted unti! the
operating reserve account is again fully funded. '

(b) Buyers who agreed to fimd a capital improvement ac-
count, and agree to preserve the low-income status of the pro-
ject for an additional 15 years, as provided below, may re-
ceive enhanced return on equity during the term of the Agen-
cy’s mortgage through a split of the project’s residual receipts
on & 50/50 basis with the Agency. :

1. The capital improvement account would be in addi-
tion to the reserve for repair and replacement account, the
operating reserve account, and any rehabilitation expendi-
sures escrow funded in connection with secondary financ-
ing. The capital improvement account shall be used for
capital improvements, repairs, maintenance -and any other
expense of the project which will help ensure that the pro-
ject is maintained as safe and sanitary rental housing dur-
ing the mortgage term and thereafter. Ten percent of the
annual residual receipts must be deposited into the capital
improvement account prior to distribution of the residual
receipts between the Agency and owner,

9. 'The buyer shall execute a deed restriction wii ch pre-
serves the project as affordable rental housing for an addi-
tional 15-year period, subject to the same Agency Te-
strictions as are applicable during the 35-year period under
the definition of housing investment sales in N.J.A.C, 5:30-
32.4;

3, The Agency’s annual share of the residual receipts
shall be deposited into the Housing Investment Sales Ac-
count;

4. Buyers who elect to participate in this option must
have made such election at the time of closing. Buyers may
elect to participate subsequent to closing, provided they
fund the capital improvement account with an amount
equivalent to the amount that would have been required
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since closing and distribute 50 percent of the accumulated
residual receipts to the Agency for deposit into the Housing
Investment Sales Account.

(c) The distribution of amounts to the buyer pursuant to
this section shall be subject to those conditions set forth at
NJA.C. 5:80-34. ’

The following annotation applies to NJAC. 5:80-32.4 prior lo ifs re-
peal by R.2018 d.]32:

Amended by R.1997 d.102, effective March 3, 1997

See; 28 NLIR. 321(a), 29 N.JR. 763(a). :
Deleted (a)4, relating to a buyer's certified financial statement. and

recodified former (2)5 through (a)7 as (2)4 through (a)6.

The following annotations apply o NJ.AC, 5:80-32.4 subsequent to its
recodification from NJ.4.C. 5:80-32.7 by R.2018 d132:

New Rule, R.1957 d.102, effective March 3, 1597,
Seer 28 NIR. 321(a), 29 N.JR. 763(a).

Amended by R.2005 d.197, effective Tune 20, 2005,
See: 37 N.LR 569(a), 37 N.LR. 2203(@).

In (b), amended the N.J.AC, references in the third and fourth sen-
tences; in {c), substituted “who” for “which” in fhe introdnctory para-
graph and the first sentence of 4, and substituted “that” for “which” in
the second sentence of 4.

Amended by R.2005 d. 408, effective November 21, 2005,
See: 37 N.LR. 2396(z), 37 N.JR. 4400(b). ,

In (b), substituted “N.J.A.C. 5:80-3.3(e)” for “N.J.A.C. 5:80-3.3(b).”
Recodified from NJAC. 5:80-32.7 and amended by R.2018 d.132,

gffective July 2, 2018,

See: 49 N.IR. 1595(a), 50 N.LR. 1479(a).

Section was “Developer's fee and return on equity”. Rewrote the sec-

tion, Former N.J.A.C. 5:80-32.4, Required documents, repealed.

5:80-32.5 (Reserved)

Repealed by R.2018 d.132, effective July 2, 2018,
See: 49 N.IR. 1595(2), SONJR. 1479(a).
Section was “Fee”. :

5:80-32.6 (Reserved)

Amended by R.1597 4.102, effective March 3, 1997,
See: 28 N.JR. 321(a), 29 N.JLR. 763(a).

In ()2, inserted reference to payraent by buyer’s indebiedness to the
seller; in (b)3i and (b)3ii, inserted reference to payment in cash and/or
indebtedness; in (b)3ii, substituted “Housing Investment Sales Account”
for "MAR Revolving Account™; in (b)3iv, inserted “payable in cash
ouly”; and added (b)3v.

Repealed by R.2018 d.132, effective July 2, 2018.
See: 49 NLTR. 1595(2), 50 NJ.R. 1479(a).
Section was “Closing”.

5:80-32.7 (Reserved)

Recodified o0 N.JAC. 5:8032.4 by R.2018 d.132, effective July 2,
2018

See: 49 NI 1595(a), SON.TR. 147%(a).
Section was “Developer's fec and retwn on equity”,

APPENDIX

(RESERVED)

Amended by R.1997 d.102, effective March 3, 1997.
See: 28 N.IR. 321(s), 29 N.L.R. 763(a).
In (&), (), and (D4, substituted “proceeds” for “cash”; and in 3,

substitnted “Housing Tnvestment Sales Account” for “MAR Revolving

Account”,
Repealed by R.2018 4.132, effective Fuly 2, 2018,
Seer 49 MR, 1595(2), S50 N.LR. 147%(a).

Supp. 7-2-18



5:80-33.1

COMMUNITY AFFAIRS

SUBCHAPTER 33. LOW INCOME HOUSING TAX
CREDIT QUALIFIED ALLOCATION PLAN

5:80-33.1

(a) Section 42 of the Internal Revenué Code of 1986
(Code), 26 U.5.C, § 42, establishes a low income housing tax
credit that may be applied against the Federal incorne tax of
persons or associations who or which have invested in certain
buildings providing housing for families of low-income. As
the housing credit agency for the State of New Jersey, the
New Jersey Housing and Mortzage Finance Agency
(NJHMF A) allocates these credits to qualified taxpayers and
thereafter monitors their compliance with Section 42 of the
Code. The rules in this subchapter set forth the standards and
procedures used by NJHMFA to perform its allocation and
monitoring responsibilities and this subchapter represents the
qualified allocation plan for New Jersey required by Section
42 of the Code. ’

Introduction

(b) In each calendar year, the total dollar value of the cred~
its that can be allocated under these rules, except for the cred-
its issued in connection with buildings financed with the pro-
ceeds of certain tax-exempt bonds, is limited by the State
housing credit ceiling provided in Section 42 of the Code.
NIHMFA, therefore, has determined to award these limited
credits on a competitive basis. Applicants seeking an alloca-
tion of these credits must apply under one of the cycles set
forth in N.JA.C. 5:80-33.4, 33.5, 33.6 or 33.7. NJHMFA
ranks the applications received in each cycle according o the
respective point scales provided in N.JA.C. 5:80-33.15,
33.16, 33.17 and 33.18. The credits assigned to each cycle are
then reserved for the highest ranking applications that meet
the eligibility requirements set forth in N.J.A.C. 5:80-33.12.

Supp. 7-2-18
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(c) Credits issued in connection with buildings financed
with the proceeds of tax exempt bonds subject to the volume
cap restrictions provided in Section 42(h)(4) of the Code are
not limited by the State housing credit ceiling and, therefore,
are not allocated on a competitive basis. Applicants seeking
such “volume cap tax credits” are directed to the provisions
of NJA.C. 5:80-33.9.

{d) It is the burden of every applicant to comply with the
requirements of these rules and to ensure that any application
presented to NJHMFA is clear, unambiguous, and complete
in all respects at the time of submission.

(e) These rules shall be construed and administered in a
manner consistent and in accordance with the Code and regu-
lations promulgated thereunder. ‘

() Compliance with the requirements of the Code is the
sole responsibility of the owner of the building for which the
credit is allowable. NJHMFA makes no representations to the
owner or anyone else as to compliance with the Code, Federal
regulations issued under the Code, or any other laws or Tegu-
lations governing Low Income Housing Tax Credits, or as to
the financial viability of any project. All applicants should
consult their accountant, tax attomey or advisor as to the spe-
cific requirements of Section 42 of the Code governing the
Low Income Housing Tax Credit Program.

(g) These rules have been promulgated in a manner con-
sistent with the smart growth initiatives required under Exec-
utive Order No. 4(2002).

Next Page is 80-69



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-33.2

Amended by R.1998 d.279, effective June 1, 1998,
See: 30NLIR. 1132{(x), 30 N.JR. 1978(a).
Rewrote (a); added new (b) through (d); and recodified former (b) and
(¢} as (e) and ().
Amended by R.1599 d.129, effective April 5, 1999.
See: 31 NLLR. 122{z), 31 N.T.R. 860(a).
Tn (b) and {c), changed N.J.A.C. references.
Amended by R.2002 d.233, effective July 15, 2002.
Sea: 34 NLLR. 1574(a), 34 N.LR. 2417(a).
Added (g).
Amended by R.2003 4.300, effective July 21, 2003,
See: 35 N.JR. 1616(a), 35 N.JR. 3298(b).
In (a), (b), smended N.J.A.C. reference.
Amended by R.2013 d.086, effective Tune 17, 2013.
See: 45 NILR. 530(a), 45 N.IR. 1511(z).
In (d), deleted “literally” following “comply”, and inserted a comma
following “unambiguous”.

5:80-33.2 Definitions

The following words and terms, as used in this subchapter,
shall have théfollowing meanings, unless the context clearly
indicates otherwise.

“Area median income™ or “AMI” means the midpoint of a
region’s income distribution, that is, one-half of the families
in a region earn more than the area median income and one-
half of the families earn less than the area median income.
The area median income is calculated by the U.S. Department
of Housing and Urban Development (FIUD) for every meiro-
politan region in the country.

“At risk of losing its affordability confrols™ means a project
with a deed Testriction that expires within five years that is
“likely” to convert to market rate (as supported by the market
analysis at N.J.A.C. 5:80-33.12(c)1ii), project based assis-
tance that expires within five years, a project that may be
condemned or a project that is subject to foreclosure, unless
NILMFA determines such acquisition is part of an arrange-
ment a purpose of which is to terminate such affordability
controls. For multi-phase projects, forestalling of a foreclo-
sure by funding of the initial phase shall not preclude latter
phases of the same project from qualifying for the set-asides
at N.J.AC. 5:80-33.4(a)1, 33.5(2)1 and 33.7(a)2, provided the
latter phases satisfy the remaining elements of the definition
of “preservation project” below.

«“At risk of losing ifs level of affordability” means that op-
erating expenses or capital repair needs are so high that with-
out an award of tax credits, only very high rent increases will
keep the project in an acceptable condition and financially
feasible. If the current owner or a related party of the current
owner shall retain an ownership interest in the project post-
rehabilitation, the owner must demonstrate it did not material-
Iy contribute to the decline of the property that created the
high operating expenscs or capital repair needs.

“Average income set-aside” means an election made by a
taxpayer on IRS Form 8609 that requires the income designa-
fions of at least 40 percent of the units in a housing project
average 60 percent or Jess of area median income (AMI). For
underwriting purposes, the average of all mcome designations
of tax-credit-eligible tenants shall not exceed 57.5 percent of
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AMI. Designated income/rent levels for tax-credit units may
only be set at 10-percent increments ranging {from 20 percent
of AMI, up o 80 percent of AMI, and may not be amended
without NJHMFA approval. All Federal minimum set-aside
elections are irrevocable.

“Brownficld site” means, pursuant to the Brownfield and
Contaminated Site Remediation Act, N.J.S.A. 58:10B-1 et
seq., “any former or current commercial or indusfrial site that
is currently vacant or underutilized and on which there has
been, or there is suspected to have been, a discharge of a con-
taminant.” As evidence, applicants shall submit a Remedial
Action Work Plan or Response Action Quicome (RAQO) ap-
proved by the New Jersey Department of Environmental Pro-
tection (DEP) or its designee (a Licensed Site Remediation
Professional or LSRP) or a No Further Action (NFA) letter
issued by the DEP within the past 10 years. The NFA shall be
for an unrestricted use or, if it is for a limited restricted use,
fhe applicant shall provide confirmation from an LSRP that
the proposed development may still be constructed consistent
with the limited use.

“Center” means an efficient and compact form of devel-
opment having one or more mixed-use Cores as well as resi-
dential neighborhoods and green spaces. Center designations
are based on the area, population, density, and employment of
the Center being considered and features of the surrounding
areas. Centers can tange in scale from very large, an urban
center, to the smallest, a hamlet. Centers range in scale in the
foilowing order: urban, regional, town, village, and hamlet.

“Code” means the Internal Revemme Code, 26 US.C. §§ 1
et seq.

“Common ares” means, for purposes of the point category
at NJ.A.C. 5:80-33.15(a)13ii, the area in a sub/individually-
metered project where electric usage is not paid for by a ten-
ant or the area in a master-metered project where utility usage
cannot be attributed to individual dwelling units, whether
bedrooms, apartments, townhomes or condominiums.

“Community service facility” means, as established at Sec-
tion 42(d)(4)(C)(iii) of the Code, “any facility designed to
serve primarily individuals whose income is 60 percent or
less of area median income within the meaning of 26 U.5.C.
§42(2)(1)(B).” For example, a community room, clubhouse or
recreation center may be a community service facility. Lob-
bies and faundry facilities are not within the scope of this
definition.

“Complete application” means an application submitted to
NIHMEFA, including the application fee, completed applica-
tion forms and certifications, and all eligibility requirements.

“Core” means a pedestrian-oriented area of commercial
and civic uses serving the swrrounding municipality or Cen-
ter, generally including housing and access to public transpor-
tatiomn,
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“Core operating expenses” means expenses for administra-
tion, salaries, maintenance and repairs, maintenance contracts
and insurance.

“DCA” means the New Jersey Department of Comumumnity
Affairs, established in the executive branch of Stafe govems
ment pursuant to N.J.S A, 52:27D-1.

“Density bonus™ means an economic benefit for low- and
moderate-income housing developers resulting from a zoning
change that increases permitted density. Determination of
whether a project is the recipient of a density bonus shall be
made by the municipality or, in the case of a court-ordered
project, the Superior Court judge or special master with juris-
diction over the suit.

“Designated Center” means a Center that has been official-
ly recognized as such by the State Planning Commission. In
the Pinelands Area, Designated Center means a Regional
Growth Area, Pinelands Village, or Pinelands Town desig-
nated by the Pinelands Commission.

“Designated Highlands Center” means a Center that has
been officially recognized by the Highlands Council.

“Developer fee” or “development fee” means the fee that
covers the overhead and profit of the developer. Certain fees
are subsumed within the developer fee—such as acquisition
fees, compensation to the general partner, financial consult-
ants, employees of the developer, construction manag-
ers/monitors, clerk of the works, and syndicator-required con-
sultants. Professional fees not paid out of the developer fee
are the fees for the architect, engineer, lawyer, accountant,
surveyor, appraiser, soil investigator, professional planper,
historical consultant, and environmental consultant. (If there
are costs listed under the professional planmer, the executed
contract shall be submitied. Only those costs determined by
NJHMFA to be for planning purposes shall be shown as a
separate line item.) All other consultant and professional fees
shall be included m the developer fee and are not allowed to
be shown as separate line items on the tax credit application;
otherwise, those fees shown separately will be added to the
developer fee line item.

The developer fee contained in the application shall be the
maximum fee (dollar amount) recognized by NJTHMFA. at the
time of cost certification so long as the project scope remains
the same.

Any fee paid to the developer in excess of the developer
fee, such as an acquisition fee, incentive developer fee, or
other pseudonym, shall be treated as a funding source and
may not be recognized as a use of funds.

To the extent there is a reasonable expectation of repay-
ment (as evidenced by available cash flow and/or confirma-
tion by the applicant’s syndicator/investor or tax attorney),
the amount of developer fee allowed for eligible rehabilitation
Or new construction costs is limited to 15.00 percent of total
development cost excluding acquisition (that is, land and
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building) cost, working capital, marketing expenses, escrows,
operating deficit reserves, step-in-the-shoes costs, and costs
associated with syndication. However, a developer fee of up
to 20.00 percent of total development cost excluding acquisi-
tion (that is, land and building) cost, working capital, market-
ing expenses, escrows, operating deficit reserves, step-in-the-
shoes costs, and costs associated with syndication is allowed
for the following types of honsing:

1. Scattered site single-family detached or duplex
housing;

ii.  Projects of 25 units or less; or
ili. Supportive Housing Cycle projects.

The non-deferred portion of the developer fee shall not ex-
ceed 8.00 percent (13.00 percent for the three types of hous-
ing referenced at i, ii, and iii above) of total development cost
excluding acquisition cost, working capital, marketing ex-
penses, escrows, operating deficit reserves, step-in-the-shoes
costs, and costs associated with syndication.

A developer fee of up to 4.00 percent shall be permitted for
building acquisition costs, but the non-deferred portion shall
not exceed 2.00 percent. The cost of acquiring a building
shall not be allowed in the calculation of the developer fee if
the acquisition is between related parties. A related party, as
used in this definition, means a relationship between parties
when there is a spousal or family relationship, parent-
subsidiary relationship, or where owners, officers, directors,
partners, stockholders, or members of one business entity
hold a 10.00 percent or more interest in the other business
entity,

“Eligible basis limits™ are limitations on total eligible basis
(except for projects in the Supportive Housing Cycle or those
projects that receive credits from volume cap). A project
whose total eligible basis exceeds its applicable eligible basis
limit may participate in the tax credit program; however, the
maxitnum amount of credits allowed to the project will be
limited to the amount of the eligible basis limit applicable to
the project. The eligible basis limit is not a per se limit on
eligible basis as defined in the Code but is a mechamism that
facilitates NJHIMFA’s exercise of its authority to limit tax
credits to what is necessary to finance projects. See Code
Section 42(m). The eligible basis limits are listed in the appli-
cation and may change as market conditions dictate. For all
projects receiving credits from the State housing credit ceil-
ing, NJHMFA shall also limit the eligible basis used for cal-
culating the tax credit in the following manner:

. A maximum of three percent per annirm construction
loan interest on unamortized, soft financing shall be recog-
nized in eligible basis; and

2. Duplicative professional costs shall not be recog-
nized in eligible basis. For example, for HOPE
VI/Replacement Housing projects in which both the public
housing authority and the developer retain their own con-
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struction managers, architects, engineers, etc., only the fees
for services retained by the developer shall be recognized
in eligible basis.

“Equity range” means the range of tax credit pricing that
NIHMFA shall utilize in its needs analysis. The equity range
is Hsted in the application and may change as market condi-
tions dictate.

“Hackensack Meadowlands District” means land subject to
the jurisdiction of the New Jersey Sports and Exposition Au-
thority (NJSEA) pursuant to the Hackensack Meadowlands
Agency Consolidation Act, N.J.S.A. 5:10A-1 et seq.

“Highlands Council” means the Highlands Water Protec-
tion and Planning Council established by section 4 of the
Highlands Water Protection and Planning Act (“Highlands
Act™), NJS.A. 13:20-4.

“Highlands Development Credit Receiving Area” means an
area designated by the Highlands Council for the receipt of
Highlands Development Credits under the Hi ghlands Transfer
of Development Rights Program authorized under section 13
of the Highlands Act, N.J.S.A. 13:20-13.

“Highlands Redevelopment Area” means a land area des-
ignated as such by the Highlands Council that is a brown-
fields, grayfields, and/or other previously developed arca
within the Highlands Region that is suitable for development.

“Tistoric building(s)” means any building or buildings that
meet one or more of the following criteria:

1. Building(s) listed on the New Jersey or National
Register of Historic Places either individually or as a con-
ributing building to a historic district;

2. Building(s) that have been issued a Determination of
Eligibility by the Keeper of the National Register of His-
toric Places;

-

3. Building(s) identified as a confributing building to
Local Historic Districts which have been certified by the
Keeper of the National Register as substantially meeting
the National Register Criteria; or

4. Building(s) with a State Historic Preservation Of-
ficer Opinion or Certification that the property is eligible to
be listed on the National Register of Historic Places either
individually or as a contributing building to a historic dis-
rict.

“HUD” means the United States Department of Housing
and Urban Development.

“Individuals and families who are homeless” means any
individual or family who does not have stable housing. In
addition, depending on the funding sources, individuals com-
ing out of a State psychiatric hospital, transitional living pro-
gram, half-way house, jail, or a correctional facility, with no
place 1o live upon release may be considered homeless.

80-71

“Individuals in treatment for substance abuse” means any
individual who is a client of programs funded and/or licensed
by the New Jersey Department of Human Services, Division
of Mental Health and Addiction Services.

“Individuals with developmental disabilities”™ means any
individual with a severe, chronic disability that is attributable
to a mental or physical impairment or combination of mental
or physical impairments, is manifested before the person at-
tains 22 years of age, and is likely to continue indefinitely.
The disability results in substantial functional limitations in
three or more of the following areas of major life activity:
self-care, receptive and expressive languages, learning, mo-
bility, self-direction, capacity for independent living, and
economic sufficiency; and reflects the person’s need for a
combination and sequence of special, interdisciplinary, or
generic care, treatment, or other services that are of lifelong
or extended duration and are individually planned and coor-
dinated.

“Individuals with mental illness” means any individual
with a mental illness as that term is defined at N.J.S.A. 30:4-
27.2, incorporated herein by reference, as amended and sup-
plemented, and/or any individual with a mental illness eligi-
ble for housing or services funded by the Division of Mental
Health and Addiction Services in the New Jersey Department
of Human Services.

“Individuals with physical disabilities” mezns any individ-
nal who, because of a physical condition, needs affordable
housing with supportive services, including assistance with
three or more activities of daily living (that is, bathing, dress~
ing, using the toilet, eating, and getting in or out of a bed or
chair), to live independently in community seftings.

“Individuals with special needs” means:

[V

Individuals with mental illness;

Individuals with physical disabilities;
Individuals with developmenta] disabilities;
Victims of domestic violence;

Fx-offenders and youth offenders;

Youth aging out of resource family care,
Runaway and homeless youth;

Individuals and families who are homeless;

= T

Disabled and homeless veterans;
10, Individuals with AIDS/HIV;
11. Individuals in treatment for substance abuse; and

12. Individuals in other emerging special needs groups
identified by State agencies.

“Large family unit” means a unit within a non-age-
restricted project with three or more bedrooms. For every
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three bedrooms, there must be at least 1.5 bathrooms, A
three-bedroom unit must measure no less than 956 square
feet. A four-bedroom unit should measure no less than 1,150
square feet. (Excluded from the calculation are common halls,
stairways, unfinished basements and attics, garages, balconies
and porches.} Developments must be structured in conjunc-
tion with realistic market demands (that is, if a developer’s
matrket analysis does not show a need or demand for all three-
bedroom units, the developer should not be developing all
three-bedroom units).

“LIHTC project” means a project participating in
NJHMFA’s Low Income Housing Tax Credit Program.

“Low-density” means a building having one to four resi-
dential floors or stories.

“Main Street Designated District” means a district desig-
nated as such by DCA pursuant to the “Main Street New Jer-
sey” program created under N.J.S.A. 52:27D-452.a to support
economic and community development in historic commer-
cial districts with a long-term goal of revitalizing downtown
areas. The District must be designated by the tax credit appli-
cation deadline. Only traditional or partner designations qual-
ify, not associate selections.

“Minimum rehab project” means any project undertaking
only a minimum amount of rehabilitation. Minimum rehab is
defined as conmstruction cost totaling less than $25,000 per
unit. Minimum rehab projects are eligible to apply only in the
Supportive Housing Cycle and Final Cycle. In the Final Cy-
cle, unless it is a preservation project, a minimum rehab pro-
ject shall be funded only if there are no other projects left to
fund. NJHMFA shall utilize an amount not Jess than 33.33
percent of developer fee based on building acquisition costs
as a funding source in its evaluation required under 26 U.S.C.

§42(m)(2).

“Municipal Revitalization Index” or “MRI” means the in-
dex by which New Jersey’s municipalities are ranked accord-
ing to eight separate indicators that measure diverse aspects
of social, economic, physical, and fiscal conditions. Each
municipality in the State receives a composite score and rank-
ing, ranging from the most distressed (ranking number 1) to
the least distressed (ranking number 565). The MRI is availa-
ble at hitps://www.nj.gov/dcahome/MuniRevitIndex himl.

“Neighborhood Revitalization Plan” means a plan, as fur-
ther defined at N.JLA.C. 5:47-3, for the preservation or revi-
talization of an eligible neighborhood.

“NJHMFA” means the New Jersey Housing and Mortgage
Finance Agency.

“Pinelands Commission” means the Pinelands Commission
created by section 4 of the Pinelands Protection Act, N.J.S.A.
13:18A-4,

“Preservation project” means an existing housing project
that is at least 50 percent occupied and is at risk of losing its
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atfordability controls or at risk of losing its level of afforda-
bility. In order to qualify for the preservation set-aside, the
proposal must be for the rehabilitation of at least 75 percent
of the affordable units and no new construction of wmits is
permitted. The application shall include the following:

1. Documentation that the property is at risk of losing
its affordability controls or level of affordability;

2. An agreement precluding the involuntary displace-
ment of any existing resident (other than for good cause)
and, in the case of scattered site projects, a copy of the re-
tocation plan for over-income residents;

3. Documentation of how rents will remain at or near
existing levels;

4. Utilization of an applicable fraction based on an
analysis of both the income levels of existing residents and
the market analysis required under N.J.A.C. 5:80-
33.12(c)1ii; and

5. A capital needs assessment certified by the project
architect which illustrates that the proposed rehabilitation
meets identified critical repair items and 12-month physical
needs.

“Public transportation” means any mode of transit availa-
ble to the general public with fixed fares and daily scheduled
service with no seasonal interruption. At a minimum, public
transportation shall operate Monday through Friday and pro-
vide regularly scheduled service during commuter hours (de-
fined as daily service at least once between 6:30 AM. to 9:30
A.M. and at least once between 3:00 P.M. to 6:00 P.M.).

“Qualified Census Tract,” as defined in Section
42(d)(5XC) of the Code, means a census tract designated by
the Secretary of HUD in which 50 percent or more of house-
holds have an income less than 60 percent of the area median
gross income or in which there exists a poverty rate of 25
percent or greater.

“Qualified nonprofit organization” means, pursuant to Sec-
tion 42(h)(5)}(B) of the Code, an entity that owns an interest in
the project (directly or through a partership) and materially
participates (within the meaning of Section 469(h) of the
Code) in the development and operation of the project
throughout the compliance period and is not affiliated with or
controlied by a for-profit organization.

1. Section 42(h)(5)(C) defines a qualified nonprofit or-
ganization as follows:

“(i) Such organization is described in paragraph (3)
or (4) of Section 501(c) and is exempt from tax under
Section 501(a);

(i) Such organization is determined by the State
housing credit agency not to be affiliated with or con-
trolled by a for-profit organization; and
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(ili) 1 of the exempt purposes of such organization
includes the fostering of low-income housing.”

2. Section 42(h)(5)(D) describes how certain subsidiar-
jes meet the definition of a qualified nonprofit organization
as follows:

“(i) In general. For purposes of this paragraph, a
qualified nonprofit organization shall be treated as satis-
fying the ownership and material participation test of
subparagraph (B) if any qualified corporation in which
such organization holds stock satisfies such test.

(i) Qualified corporation. For purposes of clause ),
the term ‘qualified corporation’ means any corporation if
100 percent of the stock of such corporation is held by 1
or more qualified nonprofit organizations at all times
during the period such corporation is in existence.”

The nonprefit points are available exclusively to Section
501(c)(3) or (4) housing sponsors comprising at least 50 per-
cent of the general partner interest in the final ownership enti-
ty (the limited partnership). Limited Hability companies and
limited liability partnerships are not eligible for the nonprofit
points,

In order to qualify for the nonprofit points, the application
shall inclide:

1. A fully executed Nonprofit Certification;

2. The IRS determination letter granting tax-exempt
status under Code section 501(c)(3) or 501(c)(4);

3. The by-laws or articles of incorporation of each gen-
eral partner, which clearly state that one of the exempt pur-
poses of said organization includes the fostering of low-
income housing; and

4. If applicable, the contract establishing a turnkey re-
lationship or joint venture agreement that clearly defines
the nonprofit’s ownership interest and participation in the
development and operation of the project.

When the project is placed in service, the owner shail be
required to provide a written legal opinion attesting that net-
ther the for-profit developer with a financial interest in the
project nor any member of the investor limited partner is or
has been a member of the qualified nonprofit organization’s
board of directors.

“Ready to grow area” means an area that has the capacity
for growth and has received recognition from the State of this
capacity, eitber through a planning process or through docu-
mentation that adequate water supply and wastewater infra-
structure are available to serve the project. A project shall be
considered to be in a ready to grow area if it is located within
at least one of the areas designated in 1 and 2 below by the
tax credit application deadline:

1. A smart growth area or, alternatively, an area suita-
ble for growth as may be defined when the State Planning
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Commission revises and readopts the State Strategic Plan
and adopts regulations to refine this definition as it pertains
to Statewide planning areas; and

2. An area that has the water and wastewater capacity
and infrastructime to serve the project and that also has at
least one of the features in 21 through vi below:

i Is located within an area in need of redevelop-
ment or an area in need of rehabilitation, as defined at
N.IS.A. 40A:12A-3;

i Is located within a previously Designated Center
on the State Plan Policy Map;

iii. Is located within a municipality whose master
plan has received Plan Endorsement from the State
Planning Commission and the project is consistent with
the housing element within the endorsed master plan;

iv. Contains a site with an existing building footprint
within which the project will be built;

v. Is located within a designated Highlands Rede-
velopment Area, a Designated Highlands Center, or a
Highlands Development Credit Receiving Area; ot

vi. Is located within an area identified for develop-
ment and/or redevelopment within the Hackensack
Meadowlands District as shown on the Hackensack
Meadowlands District Official Zoning Map, as amended
and supplemented by the NISEA.

“Redevelopment project” means a project fully located
within a “redevelopment area” or “area in need of redevel-
opment” or a “rehabilitation area” or “area in need of reha-
bilitation,” as those four terms are defined in the Local Rede-
velopment and Housing Law at N.J.S.A. 40A:12A-3, or with-
in the boundary of an approved “neighborhood revitalization
plan,” as defined in the Neighborhood Revitalization State
Tax Credit Act at N.J.S.A. 52:27D-491. No later than the
application deadline, the redevelopment plan must be adopted
by the municipal govemning body or the neighborhood revital-
ization plan must be approved by the Commissioner of DCA.
In non-smart-growth areas only, the majority (that is, more
than 50 percent) of the property must be or have previously
been covered by structures, as that term is defined in the Mu-
nicipal Land Use Law at N.J.S.A. 40:55D-7. The project must
further the goals and objectives of the approved plan.

“Rehabilitation” or “rehab” means the repair, renovation,
alteration or reconstruction of any building or structure.

“Related party” means a relationship between partics when
there is a spousal or family relationship, parent-subsidiary
relationship or where owners, officers, directors, partners,
stockholders, or members of one business entity hold a 10
percent or more interest in the other business entity.

“Retention factor” means an increase fo the base of the eg-
uity range used to calculate the value of the tax credits.
NIHMFA wiil add a retention factor to non-syndicated tax
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credit projects, or projects where the general partner (and/or
related entity) will retajn at least 2.00 percent ownership in-
terest. For projects where the general partner’s ownership
interest is between 2.01 and 5.00 percent, $.05 shall be added
to the base of the equity range. If the general partner’s owner-
ship interest is 5.01 to 49.99 percent, $0.10 shall be added to
the base of the equity range. If the general partner’s owner-
ship interest is at least 50.00 percent, $0.20 shall be added to
the base of the equity range,

“Scattered site project” means a project that consists of
buildings which are not alt proximate to one another, is fi-
nanced pursuant to a common financing plan and 100 percent
of the residential rental units of which are rent-restricted
within the meaning of section 42(g)(2) of the Code.

“Senior project” means “housing for older persons” as de-
fined in Section 807(b)(2) of the Fair Housing Act, 42 U.S.C.
§ 3607, as it may be amended. In order to be eligible for the
Senior Cycle, the project must meet one of the three catego-
ries of exempt “housing for older persons” as defined by the
Fair Housing Act:

1. Atleast 80 percent of the occupied units in the build-
ing are each occupied by at least one person 55 years or
older and the property must be clearly intended for older
persons as evidenced by policies and procedures that
demonstrate the intent that the property be housing for old-
er persons {55+);

2. All the residents are 62 or older; or

3. Housing that the Secretary of HUD has designated
as housing for older persons.

The familial status provisions of the Fair Housing Act pro-
hibit discrimination against households with children under
18. This protection extends to pregnant women, foster fami-
lies, legal guardians, and those in the process of obtaining
guardianship of or of adopting minor children. The only ex-
ception {o this prohibition against discrimination based on
familial status is for property that qualifies under a Fair Hous-
ing Act exemption as “housing for older persons.”

Refusing to rent to households with children is allowed un-
der the exemption for housing for older persons as long as the
age restrictions are met. Accordingly, in these properties,
managers must verify the age of residents. Age verification
documentation must be available on site; failure may leadto a
- loss of the exemption. For questions about whether a property
qualifies for the exemption as housing for older persons, a
fair housing attorney or other fair housing professional should
be consulted.

“Services for Independent Living (SIL) Program” means a
program established at NJHMFA to enhance the quality of
life for residents living in NJHMF A-financed senior housing
developments.

“Smart growth areas” means areas that promote growth in
compact forms and protect the character of existing stable
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communities. A compact form of development combines an
efficient use of land, natural resources, and public services.
An area shall be considered to be a smart growth area if it is
within Planning Area 1, Planning Area 2, or within a Desig-
nated Center on the State Plan Policy Map. In the Pinelands
Area, an area shall be considered to be a smart growth area if
it is within a Regional Growth Area, a Pinelands Village, or 2
Pinelands Town.

For more information on whether a project is located
within a smart growth area, visit the site evaluator website

at hgms://njgin.state.ni.us/OIT_BusinessMap_Z/index.htmj or

contact NJHMFA.

“Social service coordinator” means a person who is re-
sponsible for linking the residents of a tax credit property fo
appropriate supportive services. The major functions of the
social service coordinator include, but are not limited to:

1. Providing case management services to the residents
and/or providing linkages to community resources by
providing a signed agreement between the parties;

2. Providing information and referrals to residents on
programs and resources on local, State and Federal levels;

3. Interviewing and screening residents for eligibility
for programs and entitlements and assisting with applica-
tion procedures;

4. Assessing the needs of residents, including physical,
mental, social and financial needs, and developing a plan
for service delivery;

5. Monitoring and evaluating service delivery, and re-
assessing as necessary;

6. Establishing links with agencies and service provid-
ers;

7. Serving as residents’ advocate/liaison; and

8. Planning and implementing monthly programs and
activities to meet the needs of residents, including estab-
lishment of social, educational and recreational PrOgTams.

“Social services plan” means a description of the scope of
social and support services to be provided for supportive
housing projects, including a staffing plan and how the ser-
vices will be delivered and funded. The services must be af-
fordable and appropriate to the target population to the satis-
faction of NJHMFA, available and accessible to the project’s
tenants, and the social service provider must have the capaci-
ty to perform such services. The social services plan must
address the target population’s(s’) support service needs and
may include a range of services across a wide continuum of
care and intensity appropriate to the target population(s). Ap-
propriate and needed services must be supported by evidence-
based practice, research, and/or direct practice experience.
Each special needs tenant does not have to utilize all of the
services provided by the project; however, the services must
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be available. The social services plan shall address, but is not
limited to, the following items:

1. Hiring a social service coordinator. If a sociat ser-
vice coordinator is being provided through a third party,
then a signed agreement between the two parties is re-
quired, and the coordinator must be dedicated to the tax
credit project for a reasonable amount of hours based on
the number of supportive housing units in the project (gen-
erally 20 hours per week). For projects that have set aside
five percent of the wnits for supportive housing units, a
minimum of five hours per week is required (at least 10
hours per week is recommended);

2. A description of the targeted population(s), includ-
ing criteria which will qualify proposed tenants for the
supportive housing units and expected support services that
are likely to be required;

3. A description of the proposed services, including
how services respond to need areas of tenants, how ser-
vices will be -funded, and service location (on site or in the
community);

4, A description of how services will be coordinated or
nade available to all special need tenants, inciuding a Hgt-
ing of referral sources; and

5, A description of tenant/landlord relationships, in-
cluding roles of the service provider and developer in ten-
ant/landlord relationships, how prospective tenants will be
recruited, screened, and selected, and the plan for problem
resolution to minimize evictions for supportive housing
fenants.

Social service coordinator, case manager and linkages co-
ordinator/provider are not counted as separate and distinct
services. NJEHMFA shall view these services as all being part
of the same service.

“Sponsor-based rental assistance” means rental assistance
that is provided to a sponsor from the HUD McKinney-Vento
Programs or other govemment sources.

“Sponsor certification” means the certification signed by
the developer(s), applicant(s) and general partner(s) submit-
ted at application, reapplication, carryover request or IRS
Form 8609 request which identifies the anticipated or actual
date that the project is placed in service. The certification
shall also include a signed breakdown of costs and basis and a
statement whereby the owner agrees to abide by the low m-
come housing tax credit requirements of the Code and a
statement, under penalty of perjury, that the information con-
tained in the certification is true and complete.

“Start construction” means to issue a notice to proceed to a
project’s contractor, mobilize equipment on the site, and
physically commence construction/site work. it is the respon-
sibility of the developer and contractor to ensure that all ap-
plicable local and State permits, Federal approvals, inspeec-
fions, surveys and/or reports have been received before work
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has commenced. NTHMFA reserves the right to conduct a site
inspection to ensure the timely start of construction.

“State Planming Commission” means the New Jersey State
Planning Commission established in the executive branch of
State Government pursuant to N.J.S.A. 52:18A-197.

“Sybstantially incomplete” means an application with a to-
tal of three or more defects as described at N.JA.C. 5:80-
33.11(c)1 and 3 or an application with a total of six or more
defects as described at N.J.A.C. 5:80-33.11(c)1, 2 and 3. An
application deemed to be substantially incomplete is not eit-
gible for the 48-hour period to cure such defects under
N.IA.C. 5:80-33.11(c).

“Supplemental award” means an award of credits from the
Reserve in order to fund the final eligible project awarded
credits in a cycle if there are insufficient credits in the cycle
to provide a full reservation for the project. Applicants do not
apply for supplemental awards.

“Supportive housing marketing plan” means a marketing
plan that contains a list of State and community-based organ-
izations that serve the target population that the sponsor is
planning to house, as well as a detailed list of referral sources
for tenant applications.

“Supportive housing population needs anaiysis” means a
needs analysis conducted by the applicant and/or social ser-
vices provider that demonstrates the current and projected
need and demand for housing for the targeted population(s).
A supportive housing population needs analysis shall address
the following:

1. The scope of the current and 15-year projected need
of the target population(s) for supportive housing;

2. Define the market area, including sources of refer-
rals for supportive housing;

3. Cuwrent and estimated population needs assessment
for the defined market area. Applicants can obtain this in-
formation from Federal, State and local agencies and
s0GICES; '

4. The estimated Hime it will take to fill the vnits;

5 The estimated income and souzces of income for the
target population(s); and

6. The mumber of supportive housing and other types of
designated housing serving the target population(s) in the
defined market area.

“Supportive housing project” means a project that shall
rent a minimaum of 25.00 percent of the total project units to
individuals with special needs. At a minimum, a supportive
housing project must have a social service coordinator and a
social services plan that addresses the needs of the identified
special needs population. If a social service coordinator is
being provided through a third party, then a sighed agreement
between the two parties is required and the coordinator must
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be dedicated fo the tax credit project for at least 20 hours per
week. Special needs populations include individuals and fam-
ilies who are in need of certain types of homes and/or com-
munity-based supportive services, usually on an ongoing ba-
81s, in order to remain capable of independent living in com-
munities. Supportive services range across a wide continuum
of care (such as meal preparation, assistance with houseclean-
ing, etc.) to high level (such as substance abuse and mental
health supports} to medically intense (such as skilled nursing)
and will vary from person to person depending on their par-
ticular physical, psycho-social, and/or mental limitations, and
may vary for one person over time. Each special needs tenant
does not have to utilize all of the services provided by the
project; however, the services must be available. If tenants
are not utilizing the services that are available, NJHMFA may
call into question whether or not the project is serving a spe-
cial needs population.

Examples of supportive services include, but are not Hm-
ited to, the following:

1. Social service coordinator/case manager;
2. Counseling and crisis intervention;
3. Health care advocacy and linkages;

4. Assistance with activities of daily living and/or in-
strumental activities of daily living;

5. Entitlement counseling and advocacy;

Employment counseling and training;

6
7. Home-based personal or medical assistance;
8. Skilled nursing;

9

Meals preparation;
10. Housekeeping;
11. Substance abuse and mental health supports; and
12. Child care/adult day care.

“Supportive housing unit” means a unit within a project
that is rented to an individual with special needs, with a social
service coordinator, a supportive services plan that addresses
the needs of the identified special needs population and the
provision of supportive services, just as with supportive hous-
ing projects, as defined above in this section.

“Targeted Urban Municipalities” or “TUMs” means those
urban municipalities ranked and designated by the following
factors: Department of Community Affairs (DCA) Municipal
Revitalization Index, housing density, population, and em-
ployment-to-housing ratio. NJIIMFA shall publish annuaily a
list of municipalities that are designated as TUMs.

“Total development cost™ or “total project cost” means the
cost to complete the development of a proposed project.
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“Transit oriented development” or “TOD” means a mixed
use development within walking distance (1/2 mile) of a rail,
Hght rail, subway, ferry or major bus corridor station.

“Transit village” means a community served by bus, train,
light rail, or ferry that has been designated as such by the
State’s Transit Village Task Force pursuant to criteria availa-
ble at http://www_state nj.ns/transportation/community/village/
criteria.shim. The transit village program is designed to spur
economic development, urban revitalization, and private-
sector investment using access to {ransit as an asset. The New
Jersey Department of Transportation coordinates the Task
Force composed of various State agencies, which review mu-
nicipal applications and make recommendations. Transit vil-
lages must be designated by the tax credit application dead-
line,

“Uncorrected noncompliance” means any one of the fol-
lowing which was reported to the owner by NTHMFA. With
respect to the point category only, this refers to noncompli-
ance that remains uncorrected as of the date of the tax credit
application deadline or the correction date set forth in the
formal notice of non-compliance, whichever occurs later:

1. A violation of State and local building codes or
health ordinances;

2. Failure of one or more major systems (for example,
roof, HVAC, elevators, plumbing and electric);

3. Failure to fulfill any Qualified Allocation Plan pro-
visions as represented by an owner in a project’s New Jer-
sey LIHTC application; or

4. Failure of the owner to complete and fully execute
the Deed of Easement and Restrictive Covenant for Ex-
tended Low-Income Occupancy.

Owners shall be notified of the noncompliance by either a
formal notice of noncompliance or by the non-issuance of the
IRS Form 8609.

“Urban transit hub” means a property defined and desig-
nated as such by the New Jersey Economic Development
Authority pursunant to the Urban Transit Hub Tax Credit Act,
N.J.S.A. 34:1B-207 et seq.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.JR. 1441(a), 20 N.L.R. 2818(a).

Added “COAH”, “Density bonus”, “Designated center”, “Develop-
mentally disabled”, “Eligible basis limits”, “High-rise”, “HUD”, “Inclu-
sionary development”, “Low-rise”, “Mid-rise”, “Retention factor”, and
“Uncorrected noncompliance™; amended “COAH obligation”, “Court-
ordered obligation™, “De minimis award”, “Developer fee”, “Minimnum
rehab project”, “Related party”, “Social services madel”, and “Sponsor
certification™; and delefed “After-school program”, “Day-care”, “Iater-
mediary fees”, “Partial aliocation”, “Urban aid municipality”, and “Ur-
ban center”,

Amended by R.1998 d.279, effective June 1, 1998,
Seer 30 N.JR. 1132(a), 30 N.J.R. 1978(z),

Rewrote the section.

Amended by R.1999 d.120, effective Apri] 5, 1999.
See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Substitufed “clearly” for “already”™ in the introductory paragraph; in

“COAH obligation” and “Court-ordered obligation”, deléted “to encour-
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age family rental units in non-urban municipalities,” following “addi-
tion,” and substituted a reference to affordable rental units for a refer-
ence to family rental units in the fourth sentences, and deleted former
sixth sentences; deleted “De minbmis award”; in “Developer fee” or
“development fes”, rewrote the first paragraph; in “Eligible basis Him-
its”, deleted a reference to the Mixed Income Cycle; in “Qualified non-
profit organization”, rewrote the concluding paragraph; rewrote “Reten-
tion factor”; in “Social services model”, inserted “, appropriate” in the
second sentence of the introductory paragraph; in “Special needs pro-
ject™, substituted “fax credit units in the project to” for “total units in the
project for occupancy by™ in the first sentence, and substituted “the tax
credit units to” for “their affordable units for occupancy by” in the third
sentence; inserted “Supplemental award”; and rewrote “Uncorrected
noncompliance”.

Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.IR. 191(a), 32 N.LR. 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001.

See: 33N.LR. 932(a), 33 N.LR. 1573(b).

Added “Brownfield site”, “Mixed income project”, “NPP projects”,
“Preservation project”, “Qualified census tract”, “Substantially incom-
plete” and “Voluntary compliance with the courts”™; and in “Scattered
site project”, deieted last sentence.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.IR. 1574{a), 34 N.J.R. 2417(a).

Rewrote the section.

Amended by R.2003 d.300, effective July 21, 2003.
See: 35N.LR. 1616(=), 35 N.L.R. 3298(b).

Rewrote the section.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Added definitions “At risk of Josing its affordability controls,” “At
risk of losing its level of affordability” and “Supportive Housing pro-
jeet™; rewrcte definitions “Brownficlds site,” “Community revitalization
plan,” “Community service facility,” “Court-ordered obligation,” “Den-

sity bonus subsidy,” “Developer fee,” “Eligible basis fimits,” “Frail,

elderly,” “Minimum rehab project,” “Mixed income project,” “Preserva-
tion Projeet,” “Qualified Census Traet,” “Qualified nonprofit organiza-
tion,” “Social service coordinator,” “Social services model,” “Sponsor
certification,” “Substantially incomplete” and “Vohmtary compliance
with the courts”™: deleted definition “Special needs project”.

Amended by R.2007 d.168, effective May 21, 2007.

See: 39 N.IR.281(a), 39 N.LR. 2011(a).

In definitions “COAH obligation” and “Coust-ordered obligation”, in-
serted the last sentence; added definition “Common area”; deleted defi-
nitions “High-rise” and “Mid-rise”; substituted definition “Low-density”
for “Low-rise™; in introductory paragraph of definition “Preservation
Project”, substituted “Family, Sentor and Final Cycles” for “Final Cy-
cle’™ in paragraph 2 of definition “Preservation Project”, inserted “and,
in the case of scattered site projects, a copy of the relocation plan for
over-income residents™; and rewrote definition “Smart growth areas”.
Amended by R.2007 d.297, effective September 17, 2007.

See: 39 N.LR.2302(a), 39 N.LR. 3913(a).

Added definition “Ready to grow area”; and rewrote definiticn
“Smart growth areas™.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLJR. 835(a), 40 N.J.R. 2429(b).

In definition “At risk of losing its affordabiiity controls”, inserted the
Jast sentence; in definition “COAH obligation®, inserted a hyphen fol-
lowing “low”, inserted “or that is or will be included in & municipal
resolution of iatent to petition COAH” and substituted “shali” for “may”
and “the” for “certain” preceding “requirements”; in definition “Com-
mon area”, updated the N.J.A.C. reference; in definition “Court-ordered
obligation”, inserted “or if the project is included within a municipal
resolution of intent to file a declaratory judgment action with the court”,
substituted “shall” for “may” and substituted “the” for “certain” preced-
ing “requirements”; in definition *“Density bonus subsidy”, deleted “enti-
ty with jurisdiction aver the” preceding “municipality” and deleted “(ei-
ther the Executive Director of COAH” following “municipality”, insert-
ed *, in the case of a court-ordered project,”, substitated “judge” for
“Judge” and “special master” for “Special Master” and dejeted the clos-
ing parenthesis following “suit”; in the introductory paragraph of defini-
tion “Eligible basis limits”, substituted “/Replacement Housing Factor
funds® for “assistance”; in paragraph 2 of definition “Eligible basis lim-
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its”, substituted */Replacement Housing projects” for “applications™
rewrote definitions “Minimum rehab project”, “Scatiered site project”
and “Social services plan™; substituted dedinition “Supportive housing
project” for definition “Supportive Housing project”; rewrote definition
“Supportive housing project”; and added definition *Supportive housing
population needs analysis”.

Amended by R.2009 d.154, effective May 4, 2009,

See: 41 NLIR. 917(a), 41 NLIR. 1994(a).

Rewrote the introductory paragraph to definition “Comimunity revital-
ization plan™; in the fourth paragraph of definition “Developer fee” in-
serted “or tax atterney”; in definition “Eligible basis Hmits”, rewrote the
introductory paragraph and paragraph 1; deleted definitions “Equity
factor™, “Mixed income project”, and “School repaissance zone”; added
definitions “Equity range”, “Individuals and families who are homeless™,
“Individuals in treatment for substance abuse™, “Individuals with mental
illness™, “Individuzls with physical or developmental disabilities”, “In-
dividuals with special needs” and “Start construction”; in definition
“Preservation project”, in the introductory paragraph, deleted ©, currently
accupied” following “existing” and “in the Family, Senior and Final
Cycles™ following “set-aside” and inserted “that is at least 50 percent
occupied and is”, in paragraph 5, inserted “certified by the project archi-
teet”, and deleted the final undesignated paragraph; rewrote definitions
“Qualified nonprofit erganization” and “Supported housing project”;
rewrote paragraph 3ii of definition “Ready to grow area”; in definition
“Ratention factor”, inserted “base of the” throughout and substituted
“range™ for “factor” thronghout; and in definition “Sponsor certifica-
tion”, substituted “developer(sy” for “developer”, “applicani(s)” for
“applicant™ and “partner(s)” for “partner”.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.1R. 917(a), 43 N.LR. 2293(a).

Deleted definitions “COAH”, “COAH obligation”, “Communiy revi-
talization plan®, “Court-ordered obligation™, “Supportive housing popu-
lation needs analysis™, and “Voluntary compliance with the courts”; in
definition “Preservation project”, rewrote the introductory paragraph; in
definition “Quatified nonprofit organization”, deleted “nonprofit set-
aside or” and “nonprofit set-aside and” preceding “nonprofit peints”
throughout; in definition “Ready to grow area”, substituted “Draft Final™
for “Preliminary” in paragraph 2, and rewrote paragraph 3i; in definition
“Smart growth areas”, substituted “for Planning Advocacy™ for “of
Smart Growth” in the second paragraph, and substituted “site evaluator™
for “smart growth locator” in the third paragrapl; added definitions
“Redevelopment project”, ** ‘Rehabilitation® or ‘rehab’ *, “Supportive
housing population needs analysis”, “Supposting housing unit”, and “
“Transit oriented development’ or ‘TOD’ ”; and in definition “Uncor-
rected noncompliance”, deleted “or” at the end of paragraph 2, substitut-
ed *: or™ for a period at the end of paragraph 3; and added paragraph 4.
Amended by R.2013 d.086, effective June 17, 2013.

See: 45 N.IR. 530(a), 45 N.L.R. 1511(a).

Added definitions “Center”, “Core”™, “DCA”, “Designated Center”,
“Designated Highlands Center”, “Hightands Council”, “Highlands De-
velopment Credit Recejving Area”, “Highlands Redevelopment Area”,
“Individuais with developmental disabilities”, “Individuals with physical
disabilities”, “Main Street Designated District”, “Meadowlands Com-
mission”, “Pinelands Commission”, “Services for Independent Living
(SIL) Program®, “Sponsor-based rental assistance”, “State Planning
Commission™, “Supporting housing marketing plan”, “Targeted Urban
Municipalities”, “Total deveiopment cost”, and “Urban transit hub”;
substitated definition “Density bonus” for definition “Density bonus
(subsidy)™; rewrote definitions “ ‘Developer fee’ or ‘development fee’ 7,
“Eligible basis limits”, “Individuals and families who are homeless™,
“Individuals in treatment for substance abuse®, “Individuals with mentat
illness”, “Preservation project”, “Ready to grow area”, “Redevelopment
project”, “Retention factor”, “Smart growth areas”, “Social services
plan”, and “Supportive housing project”; and delefed definitions “Frail
elderly” and “Individuals with physical or developmental disabilities”.
Amended by R.2017 d.038, effective March 6, 2017.

See: 48 N.IR. 1589(a), 4¢ N.LR. 435(=).

Rewrote the section.

Armended by R.2019 d.058, effective June 3, 2019.
Seer 50 NLLR. 2282(a), 51 N.IR. 833(a).

Rewrote the section.

Amended by R.2019 d.104, effective October 7, 2019,
See: 51 NJ.R. 527(a), 51 N.IR. 1500(a).
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In definition “Individuals with special needs”, substituted “resource
family” for “foster” in 6.

Case Notes

A developer’s receipt of any form of zoning relief or other accommo-
dation from a municipality does not bar low income housing tax credits
against federal income taxes under the reguiation that prohibits such
credits if the developer has received a density bonus subsidy to assist the
low or moderate income units in a project; the definition of “density
bonus subsidy” as a Zoning change that increases permitted density re-
fers to the permitted density of housing units. In re Tax Credit of
Penmrose, 346 N.J.Super. 479, 788 A.2d 787.

5:80-33.3  Application cycles

Each year, NJTHMFA shall establish funding cycles and the
amount of credits available in each cycle. They will be adver-
tised on the NJTHMFA website www.nj-hmfa.com and in at
least five of the following newspapers: Atlantic City Press,
The Record, Newark Star Ledger, The Courier News, The
Asbury Park Press, The Camden Courier Post, South Jersey
Times, and The Times of Trenton. NJIIMFA shall set the
cligibility cut-off dates in each year for receipt of completed
applications. Applications shall be submitted to NJHMFA by
12 noon of the application deadline date in order to be con-
sidered for review. The application filing deadlines and the
credits available in each cycle shall be announced as early in
the year as possible. Reservations shall be announced approx-
imately 90 days (or the next business day if the 90th dayis a
weekend or holiday) after the deadline for the cycle.
NJIMFA may adjust the number of cycles or adjust the
award dates if required by the timing of passage of Federal
legislation or adoption of IRS rules and regulations or for
other compelling circumstances. A project cannot compete in
more than one cycle simultaneously.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.JR. 1441(a), 29 N.J.R. 2818(a).

Lowered maximum yearly credit allocation from $2,000,000 to
$1,500,000.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLIR. 932(m), 33 N.LR. 1573(b),

Inserted “Applications shall be submitted to NJHMFA. by 12 noon of
the application deadline date in order to be considered for review™.
Amended by R.2002 d.233, effective Tuly 15, 2002.

See: 34 N.LR. 1574(a), 34 N.LR. 2417{a).

Inserted “as early in the year as possible. Reservations shall be an-
nounced” following “shall be announced” in the fifth and sixth sentenc-
es; deleted the last sentence.

Amended by R.2006 d.112, effective March 20, 2006.
See; 37 N.JR.38759(a), 38 N.AR. 1432(a).

Added the NJHMFA website and narrowed the advertisements to at
least five of the listed newspapers.

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR. 1989(a), 49 N.LR. 435(a).

Substituted “South Jersey Times” for “Bridgeton Evening News™, and

inserted “of Trenton”.

5:80-33.4 Family Cycle

(a) Non-age restricted developments may apply to this cy-
cle. Not less than 50 percent of the total credits awarded in
the Family, Senior, and Supportive Housing Cycles will be
available in the Family Cycle, and the magimum annual allo-
cation of credits to any one development competing in this
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cycle is §1,750,000. Total development costs shall not exceed
$275,000 per unit for buildings of one to four residential sto-
ries, $300,000 per unit for buildings with five or six residen-
tial stories, and $325,000 per unit for buildings with over six
residential stories, excluding capitalized permanent reserves,
non-basis-eligible off-site improvements, up to $10,000 per
unit and $400,000 maximum for community center or social
service space (subject to third-party cost certification), and
required deferred developer fee, if any. If multiple tranches of
this cycle are awarded, afl set-asides for this cycle will be
applicable to each franche. Minimum rehab projects are not
eligible to apply in this cycle. Unless market area de-
mographics and/or financial feasibility demonstrate other-
wise, all non-age-restricted projects (except minimum reha-
bilitation, preservation, and historic rehabilitation projects)
must adhere to the following minimum bedroom distribu-
tions: the combined number of efficiency and one-bedroom
tax credit units shall be no greater than 20.00 percent of the
tax credit units; at least 30.00 percent of the tax credit units
shall be two-bedroom units; and at least 20.00 percent of the
tax credit units shall be three-bedroom units. There are two
set-asides in the Family Cycle:

1. Mixed-Income set-aside: The first reservation of
credits from the Family Cycle shall be awarded to one pro-
ject that contains up to 55 percent affordable wnits and is
located outside of a Targeted Urban Municipality. Up to
$30,000 in credits per tax-credit-eligible unit are available
and the maximum annual allocation of credits is
$1,750,000. The limits on total development costs do not
apply to this set-aside. The project’s market study as pro-
vided for at N.JLA.C. 5:80-33.12(c)1ii shall clearly demon-
strate that the tax credit units in the project provide a min-
imum 20-percent market advantage compared to compara-
ble market-rate units. The project shall achieve a minimum
of 65 percent of the maximum score under the ranking cri-
teria established at N.J.A.C. 5:80-33.15, including the max-
imum points stipulated at N.J.A.C. 5:80-33.15(a)11i re-
garding site selection; N.J.A.C. 5:80-33.15(2)14ii, regard-
ing proximity to public transportation; and N.J.A.C. 5:80-
33.15(a)14iii, regarding high-performing schools. Should
muitiple projects be deemed eligible at the same Tax Credit
Committee meeting, credits shall be awarded in accordance
with the tiebreaker at N.J.A.C. 5:80-33.19(a)1ii. If, because
of lack of demand, the mixed-income set-aside is not utj-
lized, the credits therein shall be released into the Family
Cycle.

2. Preservation set-aside: The second reservation of
credits from the Family Cycle shall be given to the highest-
ranking eligible application from a preservation set-aside
project. The maximum annual allocation of credits to de-
velopments competing in this set-aside is $1,250,000. If,
because of lack of demand, the preservation set-aside is not
utilized, the credits in the preservation set-aside shall be re-
leased into the Family Cyecle.
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(b) Projects that receive negative points under N.JA.C.
5:80-33.15(a)15, 17, or 18 shall not be eligible to compete in
any set-aside,

(¢) Reservations shall first be awarded to the highest-
ranking eligible projects qualifying for the mixed-income and
preservation set-asides. Thereafter, reservations shall be
awarded to the highest-ranking eligible projects under the
scoring and ranking criteria at N.J ALC. 5:80-33.15. To ensure
equitable distribution if there are both excess demand and
multiple ranking eligible applications from a single munici-
pality, NJHMFA shall fund no more than two prajects per
year from the same municipality with a population of less
than 100,000 and no more than three projects per year from
the same municipality with a population of 106,000 or more
based on the most recent American Commyunity Survey Table

-DP05 (ACS Demographic and Housing Estimates), U.S. De-
partment of the Census (however, projects funded through the
Supportive Housing Cycle will not be included in this count).
To ensure equitable distribution if there are both excess de-
mand and multiple ranking eligible applications from a single
developer, NJHMFA shall fund no more than three proiects
per year from the same developer/general partner/managing
member. Funding of projects shall be prioritized in the fol-
lowing manner: the highest ranking eligible project(s) in the
Family Cycle, the Senior Cycle, and lastly, the Final Cycle.
NJHMFEA will accept only one application per develop-
er/general partner/managing member per municipality in the
Family Cycle. Projects that received an award of credits in a
previous year thaf are now re-competing shall not be included
in the totals for purposes of the municipal equitable distribu-
tion provision described herein.

(d) Approximately 40, but not less than 35, percent of the
credits in this cycle (inclusive of all set-asides and all credits
awarded under the Mixed-Income Reserve established at
N.J.A.C. 5:80-33.8(a)3) shall be made available to Targeted
Urban Municipalities and the remaining credits shall be allo-
cated to the remainder of the State, provided NJHMFA re-
ceives a sufficient number of eligible applications from areas
outside of Targeted Urban Municipalities to result in these
allocation percentages. The credits allocated toward Targeted
Urban Municipalities could exceed 40 percent if necessary to
fully fund a project.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.JR. 1441(a), 20 N.J.R. 2818(a).

In (a), substituted reference {0 municipalities on the Urban Cyole List
for reference specifying types of municipalities.
Amended by R.1998 d.279, effective June 1, 1998.
See: 30N.JR. 1132(=), 30 N.I.R. 1978(a).

In {a), inserted a reference to HOPE VI funding in the introductory
paragraph and inserted “that are patt of an approved neighborhood plan”
preceding “within targeted neighborhoods™ in 1.

Amended by R.1999 4,120, efiective April 5, 1999,
See: 31 N.IR. 122(a), 31 N.IR. 860(z).

In (a)3, inserted a reference to nonprofit poins in the last sentence.
Amended by R.2000 d.132, effective March 20, 2000.

See: 32 NJR. 191(a), 32 N.IR. 1065(2).

Tn (a)3, substituted “40” for “15” following “credit program,” and de-
leted a former fourth sentence.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 NLILR. 932(=), 33 NLJR. 1573(b).
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Rewrote (a)1; in ()3, substituted “257 for “4( preceding “percent”;
and in (¢), added the last seatence.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(a), 34 NULR. 2417(a).

Rewrote the section.

Repeal and New Rule, R.2093 d.300, effective July 21, 2003.
See: 35 N.IR. 1616(a), 35 N.LR. 3298(b).

Section was “Urban Cycle”.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37N.J.R. 3879(a), 38 N.LR. 1432(a).

Rewrote {2) and (c).

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 N.JR. 281(=), 39 N.JR. 2011(a)-

Rewtote (a); and in (c), inserted the last sentence.
Amended by R.2008 4.133, effective May 19, 2008.
See: 40 N.LR. 839(a), 40 N.JLR. 2425(b).

Tn the jmtroductory paragraph of (a), substifuted “$7,000,000” for
“$5 000,000 and “$2,000,000” for «¢1.800,000” and inserted “tax cred-
it following “one-bedroom™; in (2)2, inserted “or elects to restrict 10
percent of the tax credit units to households earning 35 percent or less of
area median income adjusted for family size”, deleted “20 percent at 50
percent” preceding “election shall”, inserted “for”” and inserted “eligible”
preceding “applicaiions”™; in ()3, inserted “/Replacement Housing™
twics, inserted “or Replacement Housing factor” and inserted “eligible”
preceding “applications”; in (a)4, ingerted “either”, substituted an open-
ing parenthesis for a semicolon preceding “that is”, inserted “} or offers
services, such as daycare, job fraining or other community services, to
the qualified census fract in which the project is located” and deleted
“ocated within the qualified census tract in which the project is located”
following the third ocourrence of “grganization™ in (a)5, substituted
“income” for the first occurrence of “Income” and substituted “mixed
income” for “Mixed Income” twice; in (b), updated the N.J AL, refer-
ence; and in {c), deleted “or developer” following the first occuirence of
“municipality” and deleted “and/or developer/general partner/managing
member” following the second ocourrence of “municipality”.

Amended by R.2009 d.154, effective May 42009,
See: 41 NLLR. 917(a), 41 N.ER. 1994(a).

In the introductory paragraph of (a), substituted “$0 000,000 for
“$7.000,000”, “$2,250,000” for “$2,000,000™ and “two” for “five”;
deleted former (2)1 and (a)2; recodified former (2)3 and (a)4 as (2)1 and
(a)2; in (2)1, substituted “first” for “third”; rewrote (a)2; deleted (a)5;
rewrote (b); and in (c), substituted “two” for “three” and deleted “and
two projects per cycle” preceding the first occurrence of “year”.
Amended by R.2010 d.060, effective April 19, 2010,

Seer 42 N.IR. 583(a), 42 N.JR. 776(a).

In (8)1, inserted “/CFRC” twice, substituted a comma for “or” preced-
ing “Replacement Housing Factor”, and inserted “or Capital Fund Re-
covery Competition (CFRC)”.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 NLIR. 917(a), 43 N.LR. 2293(2).

Rewrote (a); and in (b), substituted “redevelopment” for “HOPE VV/
Replacement Housing” and “preservation” for “nonprofit”.

Amended by R.2013 d.086, effective june 17, 2013,
See: 45 N.IR 530(a), 45 N.IR. 1511(a).

Rewrote (a) through (c); and added (d).
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.JR. 1989(a), 49 N.LR. 435(a).

Rewrote the section.
Amended by R.2019 d.058, effective Junte 3, 2019.
See: 50 N.JR.2282(a), 51 N.TR. 833(a).

Rewrote (a), (c), and (d).

5:80-33.5  Semnior Cycle

(a) Senior projects may apply to this cycle. Not less than
20 percent of the total credits awarded in the Family, Senior,
and Supportive Housing Cycles will be available in the Sen-
ior Cycle, and the maximum annual allocation of credits to
any one development competing in this cycle is $1,400,000.
Total development costs shall not exceed $275,000 per umit
for buildings of one to four residential stories, $300,000 per
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unit for buildings with five or six residential stories, and
$325,000 per unit for buildings with over six residential sto-
ties, excluding capitalized permanent reserves, nom-basis eli-
gible off-site improvements, up to $10,000 per unit and
$400,000 maximum for community cenfer or social service
space (subject to third-party cost certification), and required
deferred developer fee, if any. If multiple tranches of this
cycle are awarded, all set-asides for this cycle will be appli-
cable to each tranche. Minimum rehab projects are not eligi-
ble to apply in this cycle. Unless market area demographics
demonstrate otherwise, one-bedroom wnits should compyrise at
least 85 percent of the project. There is one set-aside in the
Senior Cycle, the preservation set-aside. The first reservation
of credits from the Senior Cycle shall be given to the highest-
ranking eligible application from a preservation set-aside pro-
ject. The maximum annual allocation of credits to develop-
ments competing in this set-aside is $1,000,000. If, because
of lack of demand, the preservation set-aside is ot utilized,
the credits shall be released into the Senior Cycle.

(b) Projects that receive negative points under N.J.A.C.
5:80-33.15(a)15, 17, or 18 shall not be eligible to compete in
any set-aside.

(c) Reservations shall first be awarded to the highest-
ranking eligible project qualifying for the preservation set-
aside. Thereafter, reservations shall be awarded to the high-
est-ranking eligible projects under the scoring and ranking
criteria at N.J.A.C. 5:80-33.16. To ensure equitable distribu-
tion if there are both excess demand and multiple ranking
eligible applications from a single municipality, NJHMFEA
shall fund no more than two projects per year from the same
municipality with a population of less than 100,000 and no
more than three projects per year from the same municipality
with a population of 100,000 or more based on the most re-
cent American Community Survey Table DP0S (ACS Demo-
graphic and Housing Estimates), U.S. Department of the Cen-
sus (however, projects funded through the Supportive Hous-
ing Cycle will not be included in this count). To ensure equi-
table distribution if there are both excess demand and multi-
ple ranking eligible applications from a single developer,
NJHMFA shall fund no more than three projects per year
from the same developer/general partner/managing member.
Funding of projects shall be prioritized in the following man-
ner: the highest ranking eligible project(s) in the Family Cy-
cle, the Senior Cycle, and lastly, the Final Cycle. NJHMFA
will accept only one application per developer/general part-
ner/managing member per mumicipality in the Senior Cycle.
Projects that received an award of credits in a previous year
that are now re-competing shall not be included in the totals
for purposes of the municipal equitable distribution provision
described herein.

(d) Approximately 40, but not less than 35, percent of the
credits in this cycle {inclusive of all set-asides) shall be made
available to Targeted Urban Municipalities and the remaining
credits shall be allocated to the remainder of the State, pro-
vided NJHMFA receives a sufficient number of eligible ap-
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plications from areas outside of Targeted Urban Municipali-
ties to result in these allocation percentages. The credits allo-
cated toward Targeted Urban Municipalities could exceed 40
percent if necessary to fully fund a project.

Amended by R.1997 d.284, effective July 7, 1997,
Seer 29 NLIR, 1441(a), 20 N.I.R. 2818(a).

Substituted references to family project or family set-aside for refer-
ences fo senior project or senior sef-aside throughout; in (a), substituted
reference to municipalities on the Urban Cycle List for reference speci-
tying types of municipalities; rewrote (8)1; and in (2)2, inserted refer
ences to the Rural Cyele.

Amended by R.1999 d.120, effective April 5, 1999,
See: 31 NLLR. 122(a), 31 N.IR. 860(a).

Rewrote the section,

Amended by R.2000 d.132, effective March 20, 2000.
See! 32 NJR. 191(a), 32 N.IR, 1065(a).

In (a), inserted 2 new second sentence in the introductory paragraph,
Amended by R.2001 d.170, effective May 21, 2001.

See: 33 NLLR. 932(a), 33 NLJR. 1573(b).

In (a), substifuted “are three set-asides” for “is one set-aside” and

added new 2 and 3; rewrote (b) and added new (c).
Amended by R.2002 d.233, effective Tuly'15, 2002.
See: 34 N.LR. 1574(z), 34 N.ILR. 2417(a).

Rewrote the section.

- Repeal and New Rule, R 2003 d.300, effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.I.R, 3298(b).

Section was “Suburban/Rural Cycle”,

Amended by R.2006 d.1 12, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.L.R. 1432(a).

Rewrote (a) and (c).

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.LR. 281(a), 39 N.IR. 201 1(a).

Rewrote (a); and in (c), inserted the Jast sentence,
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLIR. 83%(a), 40 NLILR. 2429(b).

In the introductory paragraph of (a), substituted “$3,000,000” for
“$2,400,000” and “$1,500,000” for “$1,200,000”; in (a)2, inserted “or
elects o restrict 10 percent of the tax credit units to households eaming
35 percent or less of area median income adjusted for family size”, de-
leted “20 percent at 50 percent™ preceding “election shall”, inserted “for”
and inserted “eligible” preceding “applications™; in (a)3, mserted
“/Replacement Housing” twice, inserted “or Replacement Housing fac-
tor” and inserted “eligible” preceding “applications™; in (b), updated the
N.JLA.C. reference; and in (c), deleted “or developer” following the first
occwrence of “municipality” and deleted “sndfor developer/
general partner/managing menber” following the second occurrence of
“municipality”.

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.IR. 917(a), 41 NJR 1994(a).

In the introductery paragtaph of (a), substituted “$1,75 0,00” for
“$1,500,00” and “is one sef-aside” for “are three set-asides”; deleted
former (2)1 and (a)2; recodified former {(8)3 as (a)1; in (a}I, substituted
“first” for “third™; rewrote (b); and m (c), substituted “two” for “three”
and deleted “and two projects per cycle” following “projects per year”.
Amended by R.2010 d.060, effective April 19, 2010.

Seer 42 N.LR. 583(a), 42 N.L.R. 776(a).

In (a)1, inserted “/CFRC™ twice, substituted a comma for “or” preced-
ing “Replacement Housing Factor”, and inserted “or Capital Fund Re-
covery Competition (CFRC)", )

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.JR. 917(a), 43 N.IR. 2293(a).

Rewrote (a),

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530(2), 45 N.J.R. 1511(a).

Rewrote the introductory paragraph of (a) and (a)1, and (¢); and added
(d).

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR. 198%a), 49 N.IR, 435(a),

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019,
See: SON.JR. 2282(a), 51 N.IR. 833(a).
Rewrote (a) and (c).
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5:80-33.6 Supportive Housing Cycle

(a) Supportive housing projects in which a minimum of
25.00 percent of the total project units are rented to individu-
als with special needs may apply to the Supportive Housing
Cycle. An executed agreement between the proposed owner
entity and a social services plan consistent with requirements
of this subsection for the Supportive Housing Cycle and ap-
proved by NJHMFA shall be submitted in the application.
There will be not less than 12.5 percent of the total credits
awarded in the Family, Senior, and Supportive Housing Cy-
cles available in the Supportive Housing Cycle and the max-
imum annual allocation of credits to any one development
competing in this cycle is $1,400,000. Total development
costs shall not exceed $275,000 per unit for buildings of one
to four residential stories, $300,000 per unit for buildings
with five or six residential stories, and $325,000 per unit for
buildings with over six residential stories, excluding capital-
ized permanent reserves, non-basis-eligible off-site improve-
ments, up to $10,000 per unit and $400,000 maximum for
community center ot social service space (subject fo third-
party cost certification), and required deferred developer fee,
if any. :

(b) Reservations shall be awarded to the highest-ranking
eligible projects. To ensure equitable distribution if there are
both excess demand and multiple ranking eligible applica-
tions from a single developer, NTHMFA shall fund no more
than three projects per year from the same developer/general
partner/managing member. NJHMFA will accept only one
application per developer/general partner/managing member
per municipality in the Supportive Housing Cycle.

(b) Reservations shall be awarded to the highest-ranking
eligible projects. To ensure equitable distribution if there are
both excess demand and multiple ranking eligible applica-
tions from a single developer, NJHMFA shall fund no more
than three projects per year from the same developer/general
partner/managing member.

(c) Projects that teceive negative points under N.LA.C.
5:80-33.15(a)15, 17, or 18 shall not be eligible to compete in
any set-aside.

(d) Approximately 40, but not less than 35, percent of the
credits in this cycle (inclusive of all set-asides) shall be made
available to Targeted Urban Municipalities and the remaining
credits shail be allocated to the remainder of the State, pro-
vided NJHMFA receives a sufficient number of eligible ap-
plications from areas outside of Targeted Urban Municipali-
ties to result in these allocation percentages. The credits aflo-
cated toward Targeted Urban Municipalities could exceed 40
percent if necessary to fully fund a project.

Amended by R.1097 d.284, effective July 7, 1997.
See: 20 NL.IR. 1441{(a), 29 N.LR. 2818(a).

Substentially amended section.

Recodified from NJA.C. 5:80-33.6 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.JR. 1132(a), 30 N.JR. 1978(a).

Rewrote (a). Former N.ILA.C. 5:80-33.8, Reserve, was recodified to
N.J.A.C. 5:80-33.10,
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Recodified from N.JA.C. 5:80-33.8 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.JL.R. 122(a), 31 N.I.R. 860(a).

Tn (a), substituted “tax credit” for “total number of” preceding “units”
in the first sentence, and rewrote 1. Former N.LA.C, 5:80-33.7, Mixed
Income Cycle, repealed.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.LR. 1065(a). :

In (a), inserted “(10 percent of the tax credit units for Work First pro-
jectsy” following “credit units” i the introductory paragraph, substituted
«¢210,000” for “$300,000” in the first sentence in 1, and rewrote 2; and
in (b), substituted “Work First” for “HIV/AIDS” throughout.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 N.LR. 1573(b).

Rewrote (a)]; and added (c).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLLR. 1574{a), 34 N.IR. 2417(=).

Rewrote the secticn.

New Rule, R.1998 d.279, effective June 1, 1998.
See: 30N.JR. 1132(2), 30 N.LR. 1978(a).

Former N.J.A.C. 5:80-33.6, Special Needs Cycle, was recodified to
N.JAC. 5:80-33.8.

Amended by R.1999 d.120, effective April 5, 1999.
See: 31 N.ILR. 122(a), 31 N.ILR. B60(a).

Rewrote the section.

Amended by R.2002 8.233, effective July 15, 2002.
See: 34 N.LR. 1574(2), 34 N.IR. 2417(a).

Rewrote the section,

Recodified from N.J.A.C. 5:80-33.7 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JLR. 1616(a), 35 N.LR. 3298(b).

Rewrote (a), (b); and in (¢), amended N.J.A.C. reference.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.IR. 3879(a), 38 N.L.R. 1432(a).

Section heading was “Special Needs Cycle™; rewrote {a} and (b).
Amended by R.2007 d.168, effective May 21, 2007.

See: 39 NLIR. 281(a), 39 NL.LR. 2011(2).

In (b}, inserted the last sentence.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.1R. 839{a), 40 N.TR. 2425{(b).

In the introductory paragraph of (a), substituted “$2,000,0007 for
“41,800,0007; in (b), deleted “or developer” foliowing the first occur-
rence of “municipality” and deleted “and/or developer/general partnet/
managing member” following the second cocurrence of “municipality”;
and in {c), updated the N.J.A.C. reference.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.TR. 917(a), 41 N.LR. 1994(a).

In {a), substituted “Suppartive housing projects” for “Projects”, “indi-
viduals with special needs” for “a special needs client population”™ and
“$1,200,000” for “$900,000”, and inserted the second sentence; in (b),
substituted “two™ for “three” and deleted “and two projects per cycle”
following “projects per year”.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.TR. 917(a), 43 N.JR. 2293(a).

In (a), substituted “12.5 percent of the available tax credit authority
atiributable to a particular calendar year” for “$2,000,000” and
“¢1.000,000” for “$1,200,000; and added the Iast two sentences.
Amended by R.2013 d.086, effective June 17, 2013.

See: 45 NLLR. 530(a), 45 N.IR. 1511(a).

Rewrote {a) and (b); and added (d).

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 NLLR. 1989(=), 49 N.IR. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.JR.2282(a), 51 N.LR. 833(a).
Rewrote (2) and (b).

5:80-33.7 Final Cycle

{2) All projects, including minimum rehab projects, may
apply to this cycle. All credits not wutilized under N.JI ALC.
5:80-33.4 through 33.6 and 33.8 (if any) shall be made avail-
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able in the Final Cycle and the maximum anmual allocation of
credits to any one development competing in this cycle is
$1,750,000. Total development cosis shall not exceed
$275,000 per unit for buildings of one to four residential sto-
ries, $300,000 per unit for buildings with five or six residen-
tial stories, and $325,000 per it for buildings with over six
residential stories, excluding capitalized permanent TESEIVES,
non-basis eligible off-site improvements, up to $10,000 pet
unit and $400,000 maximum for commumity center or social
service space (subject to third-party cost certification), and
required deferred developer fee, if any. Unless market area
demographics and/or financial feasibility demonstrate other-
wise, all non-age-restricted projects (except minimum reha-
bilitation, preservation, and historic rehabilitation projects)
must adhere to the following minimum bedroom distribu-
tions: the combined number of efficiency and one-bedroom
tax credit units shall be no greater than 20.00 percent of the
tax credit units; at least 30.00 percent of the tax credit units
shall be two-bedroom units; and at feast 20.00 percent of the
tax credit units shall be three-bedroom units.

(b) If less than 10 percent of the ceiling has been awarded
to qualified nonprofit organizations, then awards from the
Final Cycle shall first be made to such organizations until not
less than 10 percent of the credit ceiling has been awarded to
such organizations. If the Federal nonprofit requirement as
stated in 26 U.S.C. § 42(h)(5XA) is satisfied, reservations
shall be awarded to the highest-ranking eligible projects. To
ensure cquitable distribution if there are both excess demand
and multiple ranking eligible applications from a single mu-
nicipality, NJHHMFA shall fund no more than two projects per
year from the same municipality with a population of less
than 100,000 and no more than three projects per year from
the same municipality with a population of 106,000 or more
based on the most recent American Community Survey Table
DP05 (ACS Demographic and Housing Estimates), U.S. De-
partment of the Census (however, projects funded through the
Supportive Housing Cycle will not be included in this count).
To ensure equitable distribution if there are both excess de-
mand and multiple ranking eligible applications from a single
developer, NTHMFA shall fund no more than three projects
per year from the same developer/general partner/managing
member. Funding of projects shall be prioritized in the fol-
lowing manner: the highest ranking eligible project(s) in the
Family Cycle, the Senior Cycle, and lastly, the Final Cycle.
Projects that received an award of credits in a previous year
that are now re-competing shall not be included in the totals
for purposes of the equitable distribution provision described
herein,

(¢) Projects that were admitted to a cycle in the same allo-
cation year but did not receive a reservation of credits may
reapply in the Final Cycle by submitting the reapplication fee
and a sponsor certification for reapplication in which the ap-
plicant:

1. Certifies that there are no changes whatsoever to the
previously submitted application; or
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2. Identifies any and all changes to the previously sub-
mitted application, along with supporting dociunentation,

Amended by R.1997 d.284, effective Taly 7, 1997,
See: 28 N.IR. 1441(a), 29 N.L.R. 2818(a).

Inserted references to Rural Cycle.

Recodified from N.JA.C. 5:80-33.7 and amended by R.1998 d.279,

effective June I, 1998.

See: 30 NLLR. 1132(a), 30 N.LLR. 1978(a).

In (2), inserted “including minimum rehab projects” following “All
projects”. Former N.JAC. 5:80-33.0, Application fee schedule, was
recodified to N.JLA.C. 5:80-33.12,

Recodified from NJA.C. 5:80-33.9 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR, 122(=), 31 N.JR. 860(a).

Rewrote the section. Former N.JLA.C. 5:80-33.8, Special Needs Cy-
cle, recodified to N.LA.C. 5:80-33.7.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.J.R. 932(a), 33 N.LR. 1573(b).

Rewrote the section.

Amended by R.2002 d.233, effective July 15, 2002,
See: 34 NLIR. 1574(a), 34 N.LR. 2417(a).

Rewrote the section.

Recodified from N.JLA.C. 5:80-33.8 and amended by R.2003 d4.300,

effective July 21, 2003.

See: 35 N.JR. 1616(a), 35 N.LR. 3298(b).

Rewrote (a), (b); in {c), amended N.TA.C. reference; in (d), inserted
“eligible” following “ranking™; in (c), introductory paragraph deleted
“simply”; rewrote 2. Former N.J.A.C. 5:80-33.7, Special needs cycle,
recodified fo N.LA.C. 5:80-33.6.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 NLIR. 3879(a), 38 N.JR. 1432(a).

In introductory paragraph (a), added “at least™; in (b), added “general
partner/managing member” and substifuted “Supportive Housing” for
“Special Needs”.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 NLIR. 281(a), 39 N.LR. 201 1(a).

In (a), inserted the third sentence; and in (b), inserted a comma fol-
lowing “Then” in the third sentence; and inserted the last sentence.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 N.JR. 83%(a), 40 N.LR. 2429(b).

In the infroductory paragraph of (a), rewrote the second sentence and
inserted “tax credit” following “one-bedroom” in the third senfence; in
{a)1, inserted “/Replacement Housing™ twice, inserted “or Replacement
Housing Factor” and substituted “this” for “the HOPE VI” preceding
“set-aside”; in (b), substituted “If* for “In the unlikely event that”, in-
serted “/Replacement Housing” and deleted “or developer” following the
first occurrence of “municipafity” and deleted “and/or developer/
general partner/managing member” following the second occurrence of
“municipality”; and in (c), updated the NJ.A.C. reference.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NLLR. 917(a), 41 N.LR. 1994(a).

Rewrote (a) and (c); in (b), substituted “preservation” for “HOPE
V1/Replacement Housing”, deleted the former third sentence, substituted
“two™ for “three” and deleted “and two projects per cycle” following
“projects per year”; deleted former (d); and recodified former (e) as (d).
Amended by R.2011 d.239, effective September 6, 2011.

See: 43 NLIR. 917(a), 43 N.IR. 2293(a).

Rewrote (2); and in (b), deleted “reservations shall be awarded to the
highest-ranking eiigible preservation project. Then” following “satis-
fied,”,

Amended by R.2013 d.086, effective June 17,2013,
See: 45 N.ILR. 530(a), 45 N.IR, 1511(a).

Rewrote (a); in (b), inserted “(however, projects funded through the
Supportive Housing Cycle will not be included in this count)”, and de-
leted “the Supporiive Housing Cycle® preceding “and lastly”; deleted
former (c); and recodified former (d) as {c).

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 NLJR. 1989(z), 49 N.LR. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective Fune 3, 2019,
See: S0MN.J.R. 2282(a), 51 N.J.R. 833(a).
Rewrote (a).
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5:80-33.8 Reserve

(a) Projects that need credits because of technical errors or
severe hardship can submit a reapplication for credits from
the Reserve. The Reserve may also be used to fund supple-
mental awards or for unforeseen circumstances beyond the
developer’s control where NJHMFA determines that a pro-
ject’s financial feasibility is jeopardized. Any credits not ded-
icated to the Family, Senior, Supportive Housing, and Finai
Cycles shall be deposited into the Reserve. Awards of credits
from the Reserve are subject to availability and to
NIHMFA’s evaluation of the request.

1. Since NJHMFA does not award partiat allocations,
one of the purposes of the Reserve is to provide supple-
mental awards to eligible projects that can only be partially
funded with the credits remaining in their respective cy-
cles. Supplemental awards are given first to the highest-
ranking, partially funded eligible project from the Family
Cycle. NTHMFA then evaluates the highest-ranking, par-
tially funded eligible projects from the Senior and Support-
ive Housing Cycles. The next supplemental awards shall be
given to the project which requires the least amount of
credits from the Reserve to achieve the maximum eligible
credit amowunt. Should sufficient credits exist in the Re-
serve, NJHMFA may give a suppiemental award to the
highest-ranking, partially funded eligible projects from
bhoth the Senior and Supportive Housing Cycles. Simulta-
neously, credits remaining from cycles that did not Teceive
a supplemental award shall be deposited into the Reserve.

2. Hardship requests for additional credits from the Re-
serve are limited to $100,000 per project. Total develop-
ment costs shall not exceed $275,000 per unit for buildings
of one to four residential stories, $300,000 per unit for
buildings with five or six residential stories, and $325,000
per unit for buildings with over six residential stories, ex-
cluding capitalized permanent reserves, non-basis eligible
offisite improvements, up to $10,000 per unit and
$400,000 maximum for community center or social service
space (subject to third-party cost certification), and re-
quired deferred developer fee, if any. Hardship requests
must be documented to the satisfaction of NJHMFA and
must demonstrate the existence of an unforeseen emergen-
cy situation where the completion of the project is jeopard-
ized without an award of additional low-income housing
tax credits. No more than one hardship award shall be ap-
proved with respect to a given project. Hardship applica-
tions to the Reserve are accepted on an ongoing basis until
May 15. To apply to the Reserve for a hardship reservation
of additional credit, applicants must follow the procedures
at N.JA.C, 5:80-33.13(a)1.

3. Approximately 40 percent of the credits in the Fami-
ty Cycle shall be set aside for eligible family projects lo-
cated within a Targeted Urban Municipality with up to a 55
percent affordability component. Mixed-Income Reserve
projects are eligible for up to $30,000 in credits per tax-
credit-eligible unit and the maximum annual allocation of

80-83

credits for all projects is $2,000,000. The project’s market
study at N.JLA.C. 5:80-33.12(c)lii shall clearly demon-
strate that the tax credit units provide a minimum 20 per-
cent market advantage compared to comparable market
rate units. Projects shall achieve a minimum of 65 percent
of the maximum score under the ranking criteria estab-
lished under N.Y.A.C. 5:80-33.15. Should multiple projects
be deemed eligible at the same Tax Credit Committee
meeting, credits shall be awarded in accordance with the
tiebreaker at N.JLA.C. 5:80-33.19(a)1ii. Credits not award-
ed under this paragraph shall be deposited for use in the
Family Cycle at N.LA.C. 5:80-33.4.

4. The Tax Credit Committee, which is comprised of
those individuals designated at N.J.A.C., 5:80-33.22(a),
may, at its sole discretion, award any one additional nine
percent application from either the Family, Senior, or Sup-
portive Housing Cycle that would otherwise not rank high
enough for funding. The Tax Credit Committee shall pub-
lish a written explanation of the basis upon which any
award is made. Awards from this reserve are entirely dis-
cretionary and the Tax Credit Committee may choose not
to utilize this reserve in any given funding round. To be el-
igible for such an award, an application must satisfy the
following criteria:

i, Have been scored by NJHMFA as being within
five points, including any applicable cure points, of the
lowest-scoring awarded project in its respective cycle;

ii. Meet the criteria set forth at N.JA.C. 5:80-33.12;
iii. Not be “substantially incomplete”; and
iv. Satisfy at least one of the following:

(1) Represent a regional or geographic location
that has received limited affordable housing resources;

(2) Leverage substantial financial resources from
the Federal government or from other non-NJHMFA
funding sources;

(3) Affirmatively further the purposes and poli-
cies of the Fair Housing Act (Title VII of the Civil
Rights Act of 1968) or contribute to a municipal fair
share housing development plan;

(4) Respond to an urgent housing need or an un-
derserved population; ot

(5) Meet other critical State housing policy direc-
tives, goals, or priorities.

Amended by R.1997 d.284, effective July 7, 1997.

See; 29 N.JR. 1441(a), 29 N.LLR. 2818(a).
Substantially amended section.

Recodified from N.JA.C. 5:80-33.8 and amended by R.1998 d.279,
effective June 1, 1998.

See: 30 N.JR. 1132(a), 30 N.LR. 1978(a).
Rewrote (a). Former N.JAC. 5:80-33.10, Cycle deadlines, was re-

codified to N.JLA.C. 5:80-33.13.

Recodified from N.J.A.C. 5:80-33.10 and amended by R.19%9 d.120,
effective April 5, 1999,

See; 31 NUIR. 122(=), 31 N.IR. 860(a).
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Rewrote (a). Former N.J.A.C. 5:80-33.9, Final Cycle, recodified to
N.IAC. 5:80-33.8.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32MN.IR. 191(a), 32 N.ILR. 1065(a).

Rewrote (a).

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(a), 34 N.IR. 2417(a).

In (), rewrote 1 and inserted “for additional eredits from the Reserve”
following “Hardship requests” in the first sentence and amended
N.JA.C. reference in 2.

Recodified from N.EAC, 5:80-33.9 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 NJR. 1616(a), 35 N.LR. 3298(b).

Rewrote the section. Former N.I.A.C. 5:80-33.8, Final cycle, recodi-
fied to N.JLA.C. 5:80-33.7,

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 387%(a), 38 N.ILR. 1432(a).

Rewrote (a)1, defeted (a)3.

Amended by R.2008 d.133, effective May 19, 2008.
See; 40 N.LR. 839(a}, 40 N.L.R. 242%(b).

In the introductory paragraph of (a), substituted “Family, Senior, and
Supportive Housing Cycles and Finai Cycles” for “Family, Senior, Sup-
portive Housing and Final Cycles”; and in (a)2, rewrote the third sen-
tence and deleted the former fourth and fifth sentences.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NLLR. 917(a), 41 N.IR, 1994{a).

In the introductory paragraph of {a), deleted “and” preceding “Sup-
portive” and substituted a comma for “Cycles” following “Housing”™; in
(a)2, substituted “May” for “July”; and added (a)3.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43N.JR. 917(a), 43 N.ILR. 2293(a).

Deleted (2)3.

Amended by R.2013 4.086, effective June 17, 2013,
See: 45 N.JR. 530(a), 45 N.JR. 1511(a).

In (2)2, inserted the second sentence; and added (a)3.
Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.J.R. 1989(a), 49 N.J.R. 435(a).

Rewrote the section.

Amended by R.2019 4.058, effective June 3, 2019.
See: 50 N.LR. 2282(a), 51 N.LR. £33(a).
Rewrote (a)2 and (a)3.

5:80-33.9 Volume cap credits

{(a) Projects financed by tax-exempt bonds that request tax
credits pursuant to Section 42(h)(4) of the Code are required
by Section 42(m)(1}(D) of the Code to satisfy the require-
ments for allocation of a housing credit dollar amount under
the qualified allocation plan. Projects requesting tax credits
entirely from volume cap do not have to compete and there
are no cycle deadlines. However, complete applications shall
be submitted at least one month before the tax-exempt bonds
are sold. The following information shall be included in order
for the application to be deemed complete: all applicable sec-
tions of the application corresponding to eligibility require-
ments at N.JLA.C. 5:80-33.12; those sections of the applica-
tion corresponding to the point categories for period of re-
striction, conversion 1o tenant ownership (if applicable), tax
abatement (if applicable) and the negative point categories;
and a sponsor certification and breakdown of costs and basis.
A copy of the appraisal/market study required by the appli-
cant’s lender and/or syndicator may be submitted in Heu of
the market study required at N.J.A.C. 5:80-33.12(c)1ii.

1. The governmental unit issuing the bonds is required
by Section 42(m)(2)(D) of the Code to deternine the credit
amount needed for feasibility and viability of the project. If
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NIHMFA is the bond issuer, NJHMFA shall make this
credit determination. If NJHMFA is not the bond issuer,
the bond issuer shall provide a letter to NJFIMEA assigning
its responsibility under Section 42(m)}(2)(D) to NTHMFA.

2. In order for a project to qualify for all of its tax cred-
its from volume cap, Section 42(h)(4) of the Code requires
that 50 percent or more of the aggregate basis of the build-
ing and the land on which it is located be financed with
tax-exempt bonds. Qualifying tax-exempt bonds are obli-
gations the interest on which is exempt from tax under Sec-
tion 103 of the Code if such obligation is taken into ac-
count under Section 146 of the Code, and the principal
payments on such financing are applied within a reasonable
period to redeem obligations the proceeds of which were
used to provide such financing.

3. Projects that request both volume cap credits and
ceiling (competitive) credits shall comply with the applica-
tion requirements for both.

4. Projects that would have received negative points
under N.JLA.C, 5:80-33.15(2)15, 17, or 18 shall not be is-
sued tax credits until such items are corrected.

5. Projects that receive volume cap credits shall pay an
allocation/issuance fee as described at N.J.A.C, 5:80-33.25.

(b) A mixed-income or mixed-use project that is part of a
municipal fair share housing development plan or a court-
approved judgment of repose or compliance, including, but
not lmited to, developments that have received a density bo-
nus, may not receive volume cap credits unless the applicant
can conclusively demonstrate that the market rate residential
or commercial units are unable to internally subsidize the
affordable units and the affordable units are developed con-
temporaneously with the commercial or market rate residen-
tial units. This subsection shall not be evaded by failing to
apply all or any portion of the subsidy to the low- or moder-
ate-income units, by diverting all or any portion of the subsi-
dy to other uses, or by using any other device in which all or
any portion of the subsidy is not used to benefit low- or mod-
erate-income housing.

I. In determining whether an applicant has conclusive-
ly demonstrated that the market rate residential or commer-
cial umits are unable to internally subsidize the affordable
units, the Agency shall make an initial presumption that the
municipally approved inclusionary zoning, in and of itself,
creates a realistic opportutity for the affordable units to be
built and that such zoning is sufficient to support the intes-
nal subsidization of the affordable units required to be built
under the fair share plan or the judgment of repose or com-
phiance applicable to the municipality in which the project
is sifuated.

2. The presumption set forth in (b)I above may be
overcome if the applicant demonstrates, to the satisfaction
of the Agency, the existence of any one or more of the cir-
cumstances in (b)2i, ii, or i below:
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i, Tax credit equity is necessary to subsidize any
affordable units to be built in excess of the municipal ob-
ligation;

ii. Economic conditions have changed since ap-
proval of the municipally approved inclusionary zoning
to such an extent that the zoning, taking into account any
density bonus awarded, no longer supports sufficient in-
ternal subsidization to sustain construction of the requi-
site affordable units; or

iii. The municipally approved zoning erroneously
determined that the internal subsidy would be sufficient
to sustain building the affordable umits.

3. It is the responsibility of the applicant to provide
sufficient documentation to support the existence of any of
the circumstances in (b)2i, ii, or iii above. Any analysis
submitted by the applicant shall expressly take into consid-
eration the possibility of a partial award of low-income
housing tax credits (LIHTC), taking into account the inter-
nal subsidy provided by the market-rate units.

4. The sponsors of all inclusionary developments seek-
ing tax-credit financing shall submit the information in this
paragraph to enable the Agency to determine the need, if
any, for tax credits. The Agency shall determine the
amount of tax credits, if any, fo be awarded to a project as
part of the needs analysis required pursuant to 26 US.C.

§ 42(m)2).

i. Basic development information, including, but
not limited to, the following:

(1) A site plan for both the affordable and market-
rate components; and

(2} A timetable for the affordable and market-rate
components, which shall include the timing of any
phased development and the availability of units for
tent or sale;

ii. A description and the documentation of any fi-
nancial ties and/or subsidies, including, but not limited
to, the sale or transfer of land, shared infrastructure T~
provements, and financing, between the affordable and
market-rate components;

iii. A description and the documentation of any
business arrangements regarding additional components
of the market-rate development;

iv. Information on all market-rate componenis
linked to the affordable component;

v. A description and the amount of all subsidy re-
quests, including, but not limited to, the following:

(1) Any density bonus, payment in liew of taxes
(PILOT) agreement, affordabie housing trust fund
contribution, State or Federal grant, and low-income
housing tax credit application; and
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(2) Copies of any Form 10 submission(s) for the
affordable component;

vi. Terms and conditions of the purchase of land and
the current market value of land proposed to be utilized
in the development, including, but not limited to, the fol-
lowing:

(1) Documentation of any prior land purchase
and/or current land purchase agreement, including
date(s) of sale, price, acreage, parcel boundaries, and
any terms or conditions of sale; and

(2) An estimate of the current market value of the
Jand, with justification as to how the estimate was de-
rived (for example, appraisal, recent sale, sale of
comparable parcels of land, alternative uses, etc.);

vii. Documentation of municipal approvals, includ-
ing, but not limited to, the following:

(1) Fair Share Plan and/or judgment of repose or
compliance applicable to the municipality in which
the project is situated;

(2) Local planning board approvals for the af-
fordable units and any associated market-rate or
commercial units; and

(3) Land use approvals for the affordable units
and any associated market-rate or commercial units;

viii. Information on market conditions in support of
anticipated revenve levels, including, as applicable,
compatable propetties, market-level pricing information,
and market studies;

ix. A pro forma for both the market-rate and the af-
fordable components of the development, including, but
not limited to, the information in (b)4x(1} through (4)
below for both. All calculations are to be provided elec-
tronically, with live Excel sheets:

{1} Development costs;

(2) Development financing, including equity
and/or loans, with amounts and anticipated interest
rates;

(3) Operating/sales costs; and

(4) Anticipated revenue from rentals or sales, in-
cluding anciliary sources and/or unit upgrades;

X. A feasibility analysis conducted by an independ-
ent third-party skilled in market and financial analysis,
certified to the Agency, and including, but not limited to,
the information in (b)4x(1) through (3) below. All calcu-
lations are to be provided electronically, with live Excel
sheets:

(1) The calculated internal rate of return (IRR) for
both the market-rate project and the combined project,
with and without the requested LIHTC;
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(2) A namrative explanation, signed by the appli-
cant, of the reason(s) for the insufficiency of the com-
bined project returns absent the requested LIHTC. The
narrative shall explain the basis for the insufficiency
and shall be tied to the financial analysis; and

(3) Any other financial analyses used to support
the narrative explanation.

(4) The feasibility analysis must reflect and be
consistent with the pro formas referenced at (b)4ix
above.

xi. The Agency reserves the right to request any ad-
ditional information from the applicant as deemed nec-
essary to conduct the needs analysis.

(c) Applicants that have a general partner, voting member,
property manager, developer, principal, or a related party of
any of the foregoing who owned or managed any interest in
an LIHTC project when title was foreclosed thereon by entry
of judgment or deed in licu of foreclosure shall not be eligible
for tax credits for a period of seven years from the date of
entry of the judgment of foreclosure or the date of the deed in
lieu of foreclosure, whichever shall have occurred first, Ap-
plicants that have a general partner, voting member, property
manager, developer, principal, or a related party of any of the
foregoing who owned or managed any interest in an LIHTC
project that the Tax Credit Committee (Committee) deter-
mined exhibits a pattermn of uncorrected noncompliance shall
not be eligible for tax credits for a peried of three years from
the date all issues of noncompliance are deemed by the
Commiftee to have been corrected.

New Rule, R.199%8 d.279, effective June 1, 1998.
See: 30 N.LR. 1132(a), 30 N.IR. 1978(a).

Former N.JLA.C. 5:80-33.11, Application to a cycle/eligibility re-
quirements, was recodified fo N.J.A.C. 5:80-33.14.

Recodified from N.JLA.C. 5:80-33.11 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122{z), 31 N.ER. 860(a).

In (), changed N.J.A.C. references throughout, added the last sen-
tence in the introductory paragraph, and added the last sentence in 1.
Former N.J.A.C. 5:80-33.10, Reserve, recodified to N.J.A.C. 5:80-33.9.
Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.IR. 191(a), 32 N.IR. 1065(a).

Added paragraph (b).

In (2), rewrote the fourth sentence in the introductory paragraph, and
changed N.J.A.C. reference in 4; and added (b).

Amended by R.2001 d.170, effective May 21, 2001.
See: 32 N.JR. 932(a), 33 N.IR. 1573(b).

in (a), inserted “except the elgibility requirement at N.L.A.C. 5:80-
33.13(c)8 conceming strategic neighborhood plan;” foliowing NJAC
reference; added (a)5,

Amended by R.2002 d.233, effective July 15, 2002,
Seer 34 NLLR. 1574(a), 34 N.JR. 2417(a).

In (a), ieserted “, ENERGY STAR Homes participation (new con-
struction projects only)” foliowing “(if applicable)” and amended
N.LA.C. reference in the introductory paragraph and amended N.LA.C.
reference in 4.

Recodified from N.JLA.C. 5:80-33.10 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.IR. 1616(a), 35 N.LR. 3298(h),

In (), introductory paragraph inserted “of the Code” following “*Sec-
tion 42(m)1)(D)", substituted “33.12” for “33.13 except the eligibitity
requirement at N.J.A.C. 5:80-33.13(c) concerning strategic neighbor-
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hood plan”, amended N.J.A.C. references thronghout. Former NL1A.C.
5:80-33.9, Reserve, recodified to N.J.A.C. 5:80-33.8.

Amended by R.2008 d.133, effective May 19, 2008,

Seer 40NLLR. 83%(a), 40 N.JR. 2429(b).

In the introductory paragraph of (a), substituted the first occurrence of
“shall” for “should” and inserted “at least one month™; and i {2)4, up-
dated the N.I.A.C. reference.

Amended by R 2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917(a), 41 NLI.R, 1994(a).

Rewrote (b).

Amended by R.2013 d.086, effective June 17, 2013,
See: 45N.LR. 530(a), 45 N.JR. 1511(a).

In (b), substituted “granted” for “created” and “DCA” for “Depart-
ment of Community Affairs”, and deleted “subsidy” following the first
occurrence of “density bonns™.

Amended by R.2015 d.159, effective October 3, 2015.
See: 47 N.LR. 759(a), 47 N.JR. 2491(b).

Added (c).

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.JR. 1989(a), 49 N.JR. 435(a).

Rewrote the section.

Amended by R.2019 d.106, effective October 7, 2019.
See: 51 N.IR. 528(2), 51 N.LR. 1500(b).

In the introductory paragraph of (b), deleted the former second sen-

tence; and added (b)] through (h)4.

5:80-33.10  Application fee schedule

(a) The following fees shall be submitted at the time the
application or reapplication is submitted:

1. An application fee of $4,000 shall be paid by appli-
cants for projects applying to the Family, Senior, or Sup-
portive Housing Cycle and to the Mixed-Income Reserve,
by first-time applicants to the Final Cycle, and by apphi-
cants for projects applying for volume cap tax credits.

2. A reapplication fee of $100.00 shall be paid for pro-
Jects requesting credits from the Hardship Reserve and for
projects that applied to the Family, Senior, or Supportive
Housing Cycle, which did not receive a reservation of cred-
its and wish to reapply in the Final Cycle of the same allo-
cation year. Projects that are in essence new projects (for
example, changes in the project composition, sites, or own-
er or developer entities) shall submit a new application fee.

(b) Application fees and reapplication fees are non-
refundable.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.IR. 1441(a), 29 N.TR. 2818(a).

In (a}!, inserted reference to Rural Cycle and added “as well as for
projects applying for volume cap tax credits”; and in (a)2, inserted “B”
following “Reserve” and inserted reference to Rural Cycle.

Recodified from N.JA.C. 5:80-33.9 and amended by R.1998 4.279,

effective June 1, 1998.

Seer 30 NL.LR. 1132(a), 30 N.LR. 1578(z).

In (a), inserted references to HOPE VI, Mixed Income. Former
NJ.A.C. 5:80-33.12, Application to the Reserve (B), was recodified to
N.JA.C. 5:80-33.15.

Recodified from N.J.A.C, 5:80-33.12 and amended by R.1999 d.120,

effective April 5, 1999.

Seer 31 NLJR. 122(a}, 31 N.J.R. 860(a).

In (a), deleted references to the Mixed Income Cycle throughout.
Former N.TA.C. 5:80-33.11, Volume cap credits, recodified to N.LA.C.
5:80-33.10.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(a), 34 N.J.R. 2417(a).
In (a)2, substituted “owner” for “sponsor” following “sites, or”.
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Recodified from M.J.A.C. 5:80-33.11, and amended by R.2003 4.300,

effective Fuly 21, 2003.

See: 35 N.IR. 1616(a), 35 N.1LR. 3298(h).

In (a)], substitzted “$2,500” for “$1,000” “Family, Senior” for “Ur-
ban, Suburban/Rural, HOPE V1” throughout. Former N.J.A.C. 5:80-
33.10, Volurne cap credits, recodified to N.J.A.C. 5:80-33.9.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.L.R. 1432{a).

In (a}] and 2, substituted “Supportive Housing” for “Special Needs”.
Amended by R.2009 d.154, effective May 4, 2009.

See: 41 N.LR. 517(2), 41 N.J.R. 1994(a).

In {a)2, deteted “is due” preceding and “hardship™ foilowing “for pro-
jects requesting” and deleted & comma following “reservation of cred-
Hs”.

Amended by R.2019 d.058, effective June 3, 2019.
Seer 50 NL.IR.2282(a), 51 N.LR. 833(a).
Rewrote (a).

5:80-33.11 Cycle deadlines

(a) Application cycles shall be announced by NHIMFA
via notices sent to the mailing list maintained by the Tax

Credit Division no later than 45 days prior to the deadline..

Applications shail be accepted beginning one month prior to
the deadline date. Applications shall be submitted to
NJHMFA by 12 noon of the application deadline date in or-
der to be considered for review. Late and substantially in-
complete applications shall not be admitted into a cycle. Late
applications shalf be retuned to the applicant.

(b} Tt is the burden of the applicant to comply with the re-
quirements of these rules and to ensure that the application
presented to NJHMFA is clear, unambiguous, and complete
in all respects at the time of submission.

(c) Applicants shall be given 48 hours to cure defects as
follows, except for applications that NJHMFA deems to be
substantially incomplete:

1. If the applicant has failed to include a required doc-
ument, the applicant may supply the document; provided,
however, that the document existed on the application
deadline date and, if the document is a legal agreement or
instrument, the document was legally effective on the ap-
plication deadiine date.

2. If statements or items in the application are contra-
dictory or mutually inconsistent, the applicant may present
information resolving the contradiction or inconsistency;
provided, however, that the information accurately reflects
the state of affairs on the application deadline date.

3. The applicant may provide any required signature
that has been omitted.

(d) Except for applications that NJHMFA deems to be
substantially incomplete, NTHMFA shall notify the applicant
of any curable defects it discovers by telephone and, simulta-
neously, in writing by electronic mail (e-mail). The appii-
cant’s corrective submission shall not be considered unless it
is received by NJHMFA no later than 48 hours {excluding
weekends and legal holidays) from the applicant’s receipt of
the e-mail. No application will receive more than one notice
for a curable defect, A project that has previously applied for
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competitive credits (a reapplication) may receive notification
of a curable defect regardless of whether such project has
received notification in the past.

(¢) If an applicant cures one or more defects in the manner
set forth at {c)] or 3 above, NJHMFA will deduct one point
for each defect cured from the project’s score in determining
its ranking in the application cycle.

(f) Tf an applicant fails to respond to NJHMFA's notifica-
tion of curable defects within the 48-hour cure period, or if an
applicant’s response is non-responsive to the question asked,
a negative inference shall be drawn. Failure to respond to an
item in a cure lefter will result in the denial of points if the
question is with respect to a point category; negative points if
with respect to the point categories at N.LA.C. 5:80-
33.15(a)15 to 18; or ineligibility if with respect to an eligibil-
ity requirement.

(g) After the application deadline, telephone calls or other
oral or written communications on behalf of a tax credit ap-
plicant (for example, from a project’s development team,
elected representatives, etc.) other than information submitted
pursuant to (d) and (e) above shall not be accepted or consid-
ered before reservation awards have been announced,

Recodified from N.LA.C. 5:80-33.10 and amended by R.1998 d.279,

effactive June i, 1998.

See: 30 N.IR. 1132(a), 30 N.LR. 1978(a).

Added new (b) through (e); and recodified former (b) as (). Former
NJA.C. 5:80-33.13, Scoring and ranking, was recodified to N.J.A.C.
5:80-33.16.

Recodified from MN.LA.C. 5:80-33.13 and amended by R.199% d.120,

effective Aprii 3, 1999,

See: 31 NLLR. i22(a), 31 N.IR. 860(a).

In (e), changed the deduction from two points to one point; inserted a
new (f); and recodified former (f) as (g). Former NLA.C. 5:80-33.12,
Application fee schedule, recodified to N.ELA.C. 5:80-33.11.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(=), 32 N.LR. 1065(a).

In (), changed N.LA.C. reference.

Amended by R.2001 d.170, effective May 21, 2001 .
See: 33 N.IR. 932{a), 33 N.JR. 1573(b).

In (a), inserted “Applications shall be submitted to NIHMFA by 12
noon of the application deadline date in order to be considered for law
review” and “(see definition)™; in (c), inserted “(see definition)” follow-
ing “imcomplete”; in (e), inserted “for each defect cured” following
“point”.

Amended by R.2002 d.233, effective July 15, 2002
See: 34 N.IR. 1574(a), 34 N.LR. 2417(a).

In (f), amended N.JLA.C. reference.

Recodified from N.IA.C. 5:80-33.12 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.ILR. 1616{a), 35 N.LR. 3298(b}.

In (a), inserted “date” preceding the third sentence, deleted “(see defi-
nifion)” following “incomplete”; in (f) substituted “Failurs” for “For
example, falure”, amended NLLA.C. reference; in (g), substituted “pur-
suant to {d) and (¢} above™ for “under the cure period”, ingerted “or
considered” following “accepted”. Former N.J.A.C. 5:80-33.11, Appli-
cation fee schedule, recodified to N.J.A.C, 5:80-33.1C.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR.3879(a), 38 N.IR. 1432(a).

In {a), added “maintained by the Tax Credit Division” and “Late ap-
plications™; rewrote introductory paragraph (¢}; iz (d), added “Except for
applications that NJHMFA deems to be substantially incomplete” and
the last sentence.
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Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.LR. 83%a), 40 NLL.R. 2420(b).
In (£}, updated the N.JLA.C. reference.
Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.JR. 917(a), 41 N.JR. 1994(a).
In (a), substituted “shall” for “will” in the last sentence.
Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.IR. 530(a), 45 N.JR. 1511(a).
I (b}, deleted “literally” following “comply, and inserted a comma
following “unambiguous™; and rewrote (d).
Armended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR. 198%(a), 49 N.IR. 435(a).
In (f), substituted “18” for “19™,

5:80-33.12  Application to a cycle/eligibility require-
ments

(a) A mixed-income or mixed-use project that is part of a
municipal fair share housing development plan or a court-
approved judgment of repose or compliance, including, but
not limited to, developments that have received a density bo-
nus, may not compete for tax credits (ceiling tax credits),
unless the applicant can conclusively demonstrate that the
market rate residential or commercial units are unable to in-
ternally subsidize the affordable units and the affordable units
are developed contemporaneously with the commercial or
market rate residential units. This subsection shall not be
evaded by failing to apply all or any portion of the subsidy to
the low- or moderate-income units, by diverting all or any
portion of the subsidy to other uses, or by using any other
device by which all or any portion of the subsidy is not used
to benefit Jow- or moderate-income housing. For example, if
a site was originally zoned at four units per acre and a rezon-
ing resulted in six units per acre with a 20 percent set-aside
for low- and/or moderate-income units, then the site would be
the recipient of a density bonus. If the developer built at six
market units per acre, subdivided a portion of the acreage and
donated that land to a for-profit or nonprofit developer, then
the new owner may not compete for ceiling tax credits if the
market rate residential uniis were able to subsidize the afford-
able units. Alternatively, if on the same site the number of
low- and moderate-income units is increased without a corre-
sponding increase in density, then the additional affordable
units would be eligible to compete for ceiling tax credits. In
determining whether an applicant has conclusively demon-
strated that the market rate residential or commercial units are
unable to internally subsidize the affordable units, the Agency
shall apply the standards set forth at N.J.A.C. 5:80-33.9(b)1
through 4.

(b) In performing its review of all applicable eligibility re-
quirements, NJHMFA staff may contact the applicant to ask
questions if there are unclear aspecis of the application. Such
contact should not be construed by the applicant as an ap-
proval or rejection, but simply as an attempt to clarify the
application.

{c) Applications shall meet all of the eligibility require-
ments listed in this section by the application deadline in or-
der to be admitted into a cycle. NTHMFA reserves the right to
contact the applicant if the need arises.
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1. Applications shall include the information set forth
in (c)1i, either (c)1ii or (c)1iii, and (¢)1iv below in order to
demonstrate the need and demand for the proposed project
in a market area. If NJHMFA determines an insufficient
market need or demand exists, the project shall be deemed
ineligible.

i The proposed development, including all ameni-
ties and services, shall be described in a narrative format
by the applicant. The narrative shall include an explana-
tion of how the services shall be paid for, as well as the
need and demand for the project and its impact upon the
neighborhood. Commercial space, if any, shall be dis-
closed. Photographs of the site and existing structures
shall be provided from all significant perspectives and
show all significant nearby land wses, inchuding, but not
limited to, those land uses listed at N.JA.C. 5:80-
33.15(a)11. Preliminary drawings of the finished project,
inchuding the site plan, floor plan and elevations drawn
10 scale, shall be submitted with the narrative,

il, A market study, certified to both the applicant
and NJHMFA in the analyst’s Certification, shall be
submitted for all projects. Two copies of the Teport shall
be submitted. The market study shall be no more than
six months old. Projects applying for additional credits
(either from the Reserve or a competitive cycle) that
have already received a previous allocation of tax credits
shall not be required to submit a new market study. The
analyst shall state in the certification that all market
study requirements have been fully addressed. If any rel-
evant information cannot be obtained, the analyst shall
explain why the information cannot be obtained. The
study shall also identify any assumptions, estimates, pro-
jections, and models used in the analysis. The asswmp-
tions used in the market study (for example, project
rents, unit mix, amenities, etc.) must precisely reflect the
information provided in the tax credit application. The
data and analysis shall clearly indicate enough demand
in the market to support the proposed development. Any
additional information appropriate to the market area
and the project shall be submitted to demonstrate the
demand for the proposed housing project. The report
shall include, at a minimuom:

(1) A brief executive summary which includes the
appropriate vacancy rate, capture rate, absorption pe-
riod, and the market advantage compared to compara-
ble market rate properties given the rents projected by
the applicant, as well as a detailed table of contents
which clearly identifies the location of the items listed
below;

(2} A description of the proposed site, including
pictures of the site and existing structures, pictures of
the immediate neighborhood, visibility/access/expo-
sure, proximity to retail and employment, detailed
neighborhood and market area maps showing all sig-
nificant nearby land uses, block and lot numbers of
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cach parcel, site acreage, available public services and
public transportation, and existing infrastructure. A
description of the proposed improvements including
unit mix, a commentary on the preliminary drawings
including unit size and design, proposed project and
unit amenities, and any appiicable tenant charges, ten-
ant-paid utilities, and project-paid utilities shall be

provided;

(3) Geographic definition and analysis of the
market area, including a comprehensive and reasona-
ble rationale for the snggested market area with sup-
porting evidence. For example, the market area may
be defined as the area in which similar properties
compete with the subject property for tenants, or the
area immediately surrounding the project from which
60 to 70 percent of the residents are expected to be
drawn, taking into account political and natural
boundaries, socioeconomic characteristics, and the ar-
eas from which nearby rental developments draw new
tenants. The market area shall be evaluated on the ba-
sis of employment and income levels and trends, the
presence of local revitalization projects, the number of
substandard units in the market, and the number of
cost burdened households in the market. Interviews
shall be conducted with area apartment managers to
establish mobility patterns in the area. Particular atten-
tion should be given to tax credit properties. As avail-
able, the results of the interviews shall be repaorted,
showing the percentage of residents by neighbos-
hood/community. For cases in which the subject prop-
erty is an existing rental development or later phase of
an existing development, detailed tenure by prior resi-
dence must be shown. Additional explanation shail be
provided for any market area with boundaries in ex-
cess of three miles (urban site} or five miles (rural

site) of the site;

(4} An economic analysis that provides the reader
context to better understand the household and rent
trends in the market. Topics to be addressed shall -

clude:

(A) Presentation of data and analysis pertaining
to the trend in resident employment and umem-

ployment;

(B) Presentation of data and analysis pertaining
1o trends over the past five years in total at-place
employment (that is, jobs) in the county in which

the subject site is located;

(C) Presentation of data and analysis pertaining
to at-place employment by industry sector for the
primary market area (PMA) or smallest available
geographic area that includes the PMA and compar-
ison to appropriate larger geographic area (that is,
city, county, metropolitan statistical area, or labor

market areal;
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(D) A list of major employers in the PMA or
other appropriate small geographic area and an-
nounced changes in workforce (that is, expansions,
contractions, and relocations), contractions in their
workforces, as well as newly announced employers
and their anticipated effect on the local economy;
and

(E) A map of major employers and employ-
ment centers in relation to the subject property;

(5) A demographic analysis of the households in
the market area in (c)1ii(3) above which are income
eligible and can afford to pay the rent (assuming po-
tential households may spend up to 40 percent of their
income on housing expenses). When appropriate, the
eligible households shall also be analyzed by tenure
(owner/renter), size of renter households, and age.
Market studies submitted for projects applying to the
Senior Cycle shall include an evaluation of the market
for the eligible population over 70 years old. De-
mographics from the last decennial census shall be
updated to reflect current market conditions and shali
be the basis for projected demographics. This research
data shall be provided in the appendix and shall be
from an organization such as Nielsen or a governmen-
tal source such as the American Community Survey,
metropolitan planning organizations, or local planning
agencies. Supportive Housing projects shall also pro-
vide demographics on the special needs population in
the project in order to substantiate need and demand at
projected rent levels;

(6) Rent, vacancy, and amenity surveys by unit
size of market rate, affordable, and subsidized proper-
ties. The affordable property survey shall include all
LIHTC properties in the market area and those pro-
jects that are currently under construction or have re-
ceived preliminary site plan approval. A rent adjust-
ment analysis of the most comparable properties o the
subject shall be presented to derive a market rent for
each unit type. Data shall include, at a minimum, a
grid analysis by unit size for rents, amenities, unit fea-
tures, unit square footage, age, number of bathrooms,
tenant-paid utilities, rent per square foot, location,
physical condition, and curb appeal. Rents shall be ad-
justed, especially for utility and amenity charges, so
that appropriate comparisons can be made. The pro-
posed rent shall have at least a 10 percent rent ad-
vantage in relation to the estimate of market rent. Ad-
ditional information concerning umit mix, vacancy and
turnover rates, operating expenses, rent trends, rent
concessions, rent control, waiting lists, absorption per
month, design, contact, and contact phone number
shall be provided in a grid or narrative format when
available. The market study shall contain a minimum
of three rent comparables for each wnit size. All com-
parable properties should be within the delineated
market area when possible. In cases where a compa-
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rable project has to be chosen from outside the market
area (for example, where there is not enough similar
rental product in the market area), appropriate adjust-
ments should be made for location differences. At
least one picture of each comparable and a detailed
street map which shows the location of each compara-
ble shall be provided. In addition, if the building that
is the subject of the tax credit application is currently
occupied, rent rolls and cwrent tenant incomes shall
be provided and analyzed;

(7) The capture rate, absorption period, and the
impact the proposed rental housing may have on exist-
ing inventory. The capture rate is the number of units
in the project divided by the net demand for the pro-
ject, where the net demand is the number of house-
holds that are income eligible and can afford to pay
the rent minus the number of comparable affordable
units in the market area. For purposes of the market
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study, the maximum annual household income for the
tax credit units shall be equal to 50, 60, or 80 percent
of the area median income {depending on whether the
applicant chooses the 20 percent at 50 percent, 40 per-
cent at 60 percent, or average income Federal set-
aside) of a household. The maximum income limit
shall be based on an average household size of 1.5
persons per bedroom for the largest tax credit unit, For
single room occupancy projects, assume one person
per unit. Maximum income limits for all proposed
senior projects shall be limited o a two-person house-
hold. The minimum annual household income for the
tax credit units shall be equal to the lowest tax credit
gross rent multiplied by 30 (which assumes that po-
tential households may spend up to 40 percent of their
income on housing expenses on a monthly basis). The
absorption period is a forecast of the mumber of
months that will elapse from the completion of con-
struction 1o stabilization (93 percent occupancy) of the
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project as a whole, taking into consideration a reasorn-
able vacancy rate. Sample calculations of capture rate
and absorption period shall be shown in the report,
and NJHMFA shall be able to reconstruct the esti-
mates using the data and methods in the market study.
When additional analysis is appropriate, methods shall
consider demographic trends, age of householders, the
size of renter households, the unit mix of the project,
the amount of home ownership in the target popula-
tion, the cost of home ownership in the market area,
approved projects not yet placed in service, and any
other significant factors. The impact of the subject
project on existing housing in the market area shall al-
50 be addressed;

(8) If applicable, the appropriate rent per square
foot and vacancy factor based on market conditions
for any commercial space in the project;

(9) A conclusion forecast regarding the potential
viability of the proposed project which states the
strengths and weaknesses of the project, compatibility
of surrounding land uses, appropriateness of project
design and amenities, and the reasonableness of pro-
jected rents. In addition, the analyst shall state wheth-
er sufficient demand from targeted households exists
for the development as proposed. Suggestions to make
the project more marketable shall be provided if ap-
propriate. Al conclusions shall be based on data ana-
lyzed in the body of the report; and

(10) A statement of the competency of the analyst
conducting the study. The market analyst shall certify
that:

(A) He or she is an independent, third party pro-
fessional with no financial interest in the project
other than in the practice of his or her profession
(for example, his or her fee for preparing the report
is not contingent upon project completion and/or an
award of tax credits);

(B) He or she has the requisite knowledge to
proceed with the study;

(C) He or she has personally inspected the sub-
ject properly and the comparable propertics ana-
lyzed in the report; and

(D) He or she has conducted the study in ac-
cordance with the Model Content Standards for
Market Studies for Rental Housing of the National
Council of Housing Market Analysts (NCHMA),
1400 16th Street NW, Suite 420, Washington,
DC 20036, which Market Content Standards
are available at http://www.housingonline.com/
resources.aspx, incorporated herein by reference, as
amended and supplemented.

(11) The provisions of N.J.A.C. 5:80-33.11(d) and
(e) shall not apply to market studies submitted under
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this subsection. Instead, during the market study re-
view process, a reviewer contracted by NIHMFA
shall notify the independent, third-party professional
who completed the market study by telephone and,
simultaneously, in writing by facsimile transmission
about significant missing or unclear components of
the market study. A copy of such correspondence
shall also be simultaneously sent to NJHMFA and the
tax credit applicant. Failure of the independent, third-
party professional who completed the market study to
provide a sufficient response within five business days
about significant missing or unclear components of a
market study shall result in an application being de-
clared ineligible.

fii. For projects of 25 units or less and projects re-
ceiving Project Based Section 8 rental assistance for 100
percent of the units, the form of market analysis de~
seribed below may be submitted in lieu of the market
study requirements lsted in (c)1ii(1) through (7) above:

(1) The third party analyst shall provide a descrip-
tion of the proposed site and proposed improvements,
a geographic definition and analysis of the market ar-
ea, age and income demographics within the defined
market area and rent, vacancy and amenity surveys by
unit size of market rate, affordable, and subsidized
properties. In addition, a rent adjustment analysis shall
be provided of the properties most comparable to the
subject property. For suggestions, see related subsec~
tions of ()11 above; and

(2) The requirements at (c)Lii(8) through (11)
above shall be complied with,

iv. Updates of market studies more than six months
old shall reflect a recent site visit by the market analyst,
updated information on the comparable properties, and
an analysis of any significant changes to the subject de-
velopment. Only one update to the market study is per-
mitted. Applicants shall submit both the original market
study and any applicable update in the application sub-
mission.

2. Applications shall include the information set forth

in (c)2i and ii below in order to demonsirate site control:

i,  The applicant shall be either the owner or devel-
oper of the project and shall demonstrate that it has con-
trol of the property via any one or a combination of the
following: fee simple title; long-term leasehold interest
(for a minimum term of the compliance and extended
use periods); option to purchase or lease, including evi-
dence that options are renewable until at least the start of
construction; executed land sales contract or other en-
forceable agreement for acquisition of the property;
and/or an executed disposition and development agree-
ment with a public agency that specifies the site(s) to be
acquired and, if the property is to be or may be acquired
by eminent domain, identifies the condemnor, as such
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term is defined at N.J.S.A. 20:3-1 et seq. or its successor.
The acquisition price and basis shall be limited to the
lesser of the purchase price or the “as is” appraised value
of the building and/or land,

ii. The applicant assumes the full burden of disclos-
ing with certainty in its application how it shall obtain
and maintain site control. The application shall set forth
with specificity by what means each parcel of the pro-
ject’s real property is to be acquired if such acquisition
has not yet been perfected; applications shall not indicate
alternate means of acquisition for any particular parcel.
For all forms of site control, a copy of the current own-
er’s recorded deed (or equivalent) shall be submitted as
supporting documentation. In the case of a municipality
or other entity acquiring property through eminent do-
main, at a minimum, the applicant shall submit as part of
its application a copy of all written offers, as described
at N.J.S.A. 20:3-6 or its successor, executed by the con-
demnor to the condemnee(s) with regard to all real prop-
erty comprising the project which is to be acquired by
this means, which offers must be in effect and vakid at
the time of submission to NJHMFA. If additional docu-
ments have been executed and/or filed with regard o
eminent domain at the time of application deadline, the
applicant shall append a copy of those documents with
its application and shall continue to supplement the ap-
plication with such documents as required by NJAC.
5:80-33.31; additionally, the declaration of taking shall
be recorded within three months from the date of the Tax
Credit Committee meeting at which awards/decisions are
anmounced.

3. Applicants shall submit a copy of the preliminary or
final site plan resolution as well as all other approvals. For
rehabilitation projects with sites that are not required by the
municipality to obtain site plan approval, a letter from the
planning board (or appropriate municipal official) stating
that the site(s) are not subject to site plan approval shall be
provided. It is the applicant’s responsibility to insure that
the project complies with all applicable local land use and
zoning ordinances and that nothing at the local or county
level will interfere with the project obtaining all necessary
pertmnits,

4. Applicants shall disclose the existence of any known
environmental conditions/constraints including, but not
limited to, wetlands, stream encroachment, and steep slope
grading, which may impact development on the project
site. In addition, applicants shall certify that all necessary
environmental approvals have been obtained from the De-
partment of Environmental Protection or, at a minimum,
applied for. If remediation is necessary, the remediation
plan shall be accounted for in total development costs, If a
Phase I environmental study conducted in accordance with
AS.TM. E1527-97, Standard and Poors Enhanced Proto-
col (which includes testing for lead, asbestos and radon)
has been completed for the project, the findings shall be
submitted. A Phase I is not required; however, if a project
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is awarded credits and 2 Phase I was not submitted with the
application, the applicant shall not be allowed 1o apply for
hardship credits for unforeseen environmental issues,

5. As required by Section 42(m)2}B)(i) of the Code,
all financing information shall be disclosed in fhe applica-
tion, including information about letters of interest and
other undertakings that the applicant does not identify as
funding sources in the application. The applicant shall pro-
vide all syndication documents in existence at the time of
application including, but not limited to, the Pprospectus (of-
fering memorandum), limited partnership agreement, joint
venture agreement, partership administration services
agreement, development agreement and any amendments
to the aforementioned documents and any relevant agree-
ment between and among the relevant parties setting forth
the terms of the financial arrangements, commitment let-
ters, if any (firm or otherwise) and mortgage documents.
All documents must include all exhibits and schedules, In
addition, Section 42(m)(2)(C)(ii) of the Code requires the
taxpayer to “certify to the housing credit agency the full
extent of all Federal, State, and local subsidies which apply
(or which the taxpayer expects to apply) with respect to the
building.”

6. All funding sources planned for the project shall be
committed to the project. Commitments shall be firm and
contain only conditions that are under the confrol of the
applicant (that is, commitments cannot be conditioned on
the availability of funds). The amount and all terms of the
funding commitment shall be listed in the documentation
provided under (c)6i through vili below. The amount and
terms shall be used by NJHMFA in its underwriting analy-
sis. Commitment letters shall be courttersigned/
accepted in writing by the applicant. Expired commit-
ments, letters of interest/intent, and term sheets do not
qualify as commitments. To evidence commitments for
funding sources, the following is required:

1. Banks and other lending institutions: Cormmit-
ment letters for construction and permanent financing
must indicate the interest rate (or the basis on which the
interest rate will be set), term of the Joan (at least 15
years for permanent financing, or if less than 15 years,
loan must be fully amortizing) and all conditions. If the
interest rate is floating afier permanent loan closing, a
maximum interest rate shall be stated in the commitment
letter, and shall be the rate at which NJHMFA conducts
its underwriting analysis. The commitment shall have
been approved by the lender’s final approval authority
(for example, from a bank’s loan review committee or if
a lending consortium, from the consortium itself), The
maximum mortgage supportable shall have been ob-
tained,

il, State Balanced Housing, Home Express, State
Community Development Block Grant (CDB®), or
HOME fimds: Projects applying for Balanced Housing
or Home Express funds and tax credits shall comply
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with the applicable rules of these programs. DCA. shall
inform NJHMFA of those projects that have submitted a
complete application for State Balanced Housing, State
CDRBG, or State HOME funds by the tax credit applica-
tion deadline. DCA will inform NJHMFA of the projects
it intends to fimd and the subsidy amounts if those pro-
jects are sufficiently competitive to receive tax credits.
DCA will announce the Balanced Housing, Home Ex-
press, State CDBG, and HOME commitments at the
same time NJHMFA. awards the reservations of tax cred-
Hs.

iii. Grants: All private, State or local grants shall be
deducted from basis unless the grantee is taking the
grant into income and paying income tax on it or the
grantee is making a loan to the partnership. All Federal
grants must be subtracted from basis.

iv. Municipal, county or PHA grants or loans: Fund-
ing approvals, for municipal or county grants or loans
(for example,,CDBG, HOME) vary from county to
county and from municipality to municipality. NJTHMFA
is sensitive to:the regulatory constraints and administra-
tive processes of local governmental funding sources
and recognizes that evidence of firm commitments may
vary from one government entity to the next. Generally,
it is the municipal council and county board of freehold-
ers that have final approval authority; therefore, a copy
of the county or municipal resolution/ordinance approv-
ing the funds for the project is required to be submiited
with the application. However, for governmental entities
where that is not the standard approval process,
NIHMEFA. shall accept comparable commitments. For
example, for projects receiving HOME funds from par-
ticipating jurisdictions (PJs), NJHMFA shall accept one
of four forms of commitments in light of the many ways
that local governmental entities combine their local ap-
proval process with Federal HOME regulations. First,
applicants may simply submit an approved municipal or
county resolution described in the beginning of this sub-
section. Second, an applicant may submit a copy of the
HUD form 7015.15 “Request for Release of Funds &
Certification” along with a copy of the P¥’s cover lefter
transmitting it to TTUD. Third, the applicant may submit
a copy of their PI’s Comprehensive Housing Affordabil-
ity Strategy (CHAS) with the project and the funding
amount specifically cited in the CHAS along with a copy
of the PJ’s resolution approving the CHAS. Fourth, for
those PJs that have authorized their staff to make final
funding decisions, a commitment letter signed by the au-
thorized signatory (that is, the person having final ap-
proval authority) shall be sufficient so long as documen-
tation delegating final approval authority to the signatory
is also submitted.

v. Owner equity/loans and deferred developer fee:
All applicants representing that they shall be contrib-
uting equity beyond that generated by the tax credit shall
disclose the amount, the source, and all terms. Appli-
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cants “coming cut-of-pocket” to fill a funding gap shall
provide supporting documentation (that is, bank state-
ments) and a letter from an independent C.P.A. who cer-
tifies that the applicant has the amount of cash that is
needed to fill the funding gap. Cash already expended on
the project by the applicant can be utilized as a source of
funds if said expenditures are verified by an independent
CP.A. and said cash is not an advance of other project
funding sources. If the developer fee is deferred, appli-
cants shall specify the amount, and when and how it will
be paid. (NJHMFA establishes maximum developer
fees.) Projects which utilize more than 50.00 percent of
the total developer fee as a funding source at the applica-
tion stage shall be declared infeasible, unless such use of
the developer fee is on an interim basis (that is, if an an-
ticipated funding source to replace the deferred develop-
er fee is identified in the application, and the commit-
ment of said funds is received no later than the issuance
of the carryover allocation/binding agreement). Failure .
to secure said funding source and subsequently reduce
the deferred portion of the developer fee to 50.00 percent
of the total amount by carryover shall result in a cancel-
lation of the tax credit reservation. Contractor fees can-
not be pledged. Applicant equity or deferred developer
fee may be subsequently replaced by State HOME or
Balanced Housing resources only if the application for
State HOME or Balanced Housing resources has been
submitted by the tax credit application deadline.

vi. Investor commitments: Applicants who do not
have an agreement with a syndicator/investor at the time
of application or who have only received an investor’s
term sheet may still apply for tax credifs; however,
NIHMFA shall underwrite the project at the lowest level
of the NJHMFA equity range. Applicants that have an
investment agreement with their investor shall have their
project underwritten at a higher price, upon request, pro-
vided the equity pricing falls within the NJHMFA equity
range. The applicant shall include in the application a
commitment letter (not a ierm sheet) from an investor
evidencing the net pricing (cents per credit dollar) and
total anticipated net proceeds. Applicants of projects
where the general partner(s) (or equivalent) will be re-
taining two or more percent ownership interest will have
a retention factor added to the NJHMFA base of the eg-
uity range or the project’s net pricing.

vii, All-equity projects: Such projects include those
where the applicant is financing the project and is taking
the credits itself and those where the project is perma-
nently financed solely on tax credit proceeds (that is, no
mortgage, grants, etc.). Applicants of projects in the
former category shall comply with (¢)6v above and shall
have a retention factor added to the base of the
NJHMFA equity range. Applicants of the projects in the
lafter category shall submit a fiully executed investor
commitment evidencing the pricing per credit dollar and
total anticipated net proceeds shown in the application.
If there is sufficient cash flow to amortize debt, the ap-
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plicant shall obtain a mortgage commitment for such
debt.

viil. Federal Home Loan Bank (FHLB): Applicants
applying for tax credits and the FHLB Affordable Hous-
ing Program shall not be required to submit a commit-
ment letter from FHLB by the application deadline. If a
project fails to receive FHLB funding, the project may
be declared infeasible unless there is an alternate source
of financing, such as a deferred developer fee, identified
in the tax credit application and commitment of the al-
temate funding is received by issuance of the carryover
allocation/binding agreement.

ix. Regional contribution agreements (RCAs): A
copy of the municipal resolution/ordinance approving
the funds for the project or the project plan amendment
that includes the project and is approved by the receiving
municipality is required to be submitted with the appli-
cation,

X Mumicipal Affordable Housing Trust Funds; A
copy of the current spending plan listing the project that
has been approved by the municipality and submitted to
DCA or the courts by the application deadline shall be
submitted in the application.

7. In accordance with the Code, NJHMFA. shall exam-
ine the reasonableness of the operational costs of the pro-
Ject. Applicants shall demonstrate that their project is fi-
nancially feasible and viable as a qualified low-income
housing project throughout the tax credit compliance peri-
od.

i. Projects shall be underwritten to demonstrate
project feasibility at a household median income per-
centage that is 2.5 percent below the income designation
gelected. For example, if the 50 percent AMI income
designation is selected, those units shall be underwritten
with rents affordable to tenants at or below 47.5 percent
of the area median income adjusted for family size.

il.  Applicants shall submit a I5-year cash flow pro
forma signed by the first mortgagee (or syndicator/
investor if the project has no hard debt) which exclusive-
ly reflects the following language verbatim: “We
acknowledge that this pro forma substantially matches
the assumptions used in our underwriting of the mort-
gage (equity investment).”

(1) The proforma must precisely reflect the rent
structure in the tax credit application, including all
lenders’ assumptions such as principal and interest
payments, non-rental income, operating expenses, re-
quired reserves, annual fees, etc. as well as other char-
acteristics of the application that impact financial fea-
sibility (for example, cost of social services). That is,
a project’s applications for any and all other financing
must mirror the development cost, operating assump-
tions, rent structure, etc., shown in the tax credit ap-
plication,
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{2) Year one of the pro forma shall show stahi-
lized operations. If the pro forma reflects negative
cash flows in any year, the application shall demon-
strate the finding and utilization of an Operating Def-
icit Escrow Account (ODEA). Assumptions regarding
interest on the ODEA shall be reasonable,

(3) The pro forma may reflect rental assistance
only if such assistance is project based and is evi-
denced by the submission requirements described in
(c}13 below. The subsidy may be illustrated only for
the initial contractual term; that is, future renewals of
project based subsidy contracts cannot be assumed.
Upon the expiration of project based rental assistance,
supportive housing projects shall be underwritten at
rents no more than 20 percent of area median income
adjusted for family size. For non-supportive housing
projects, the project shall be underwritten at rents that
are appropriate for market conditions (and are thus
supported by the market study required at (c)lii
above); however, in no event shall rents exceed 50
percent of area median income adjusted for family
size.

(4) Year one of the pro forma should reflect core
operating expenses between $3,000 and $4,000 per
unit. For those projects with core operating expenses
less than $3,000 per unit or more than $4,000 per unit,
the application shall include an explanation supported
by audited financial statements as to why the per umit
operating expenses fall outside this recommended
range, except that no family project shall have core
operating expenses below $3,000 per wmit and no sen-
ior project shail have core operating expenses above
$4,000 per unit. Other operating expenses will be
evaluated for reasonableness given the characteristics
of the project.

(5) Executed leases for a minimum term of five
years shall be required for projects that rely upon
commercial income to demonstrate financial feasibil-
ity. Should the term of the executed lease end prior to
the end of the compliance period, NJHMFA shall use
a vacancy rate of 50 percent for the years not covered
by the lease.

iil. Applicants shall submit at least two forms of data
supporting the operating expenses stated in the proforma
(for example, database information, comparable project
mformation, Institute of Real FEstate Management
(IREM) statistics) or an NJHMFA Form 10 signed by
the NFHMFA Property Management Division. NJHMFA
reserves the right to require submission of the audited fi-
nancial statements for comparable projects owned by the
applicant,

iv. NJHMFA reserves the right to require a residual
value analysis (conducted by the partnership’s account-
ant) of any project with significant soft debt, at any time
during the application and/or allocation process.
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v. Projects with market-rate units shall distribute
the Jow and moderate income units among the different
sized units to reflect the same percentage distribution as
the number of different sized units bear to the total num-
ber of units. A greater percentage of the low and moder-
ate income unifs may, however, be allocated to the larger
wnits. Additionally, low and moderate income units shall
be distributed throughout the project such that the ten-
ants of such units will have equal access to, and enjoy-
ment of, all common facilities of the project. (See
N.JLA.C.5:80-8.3)

8. Successful participation in the New Jersey Clean
Fnergy Program’s (NJCEP) NJ Energy Star Certified
Homes Program Version 3.1, Energy Star Muitifamily
High Rise Program, or alternative per the Guide to QAP
Green Reguirements (Guide), incorporated herein by refer-
ence as subchapter Appendix A, and in the NTHMFA En-
ergy Benchmarking Initiative shall be required for all ap-
plications.

i.  All applicants shall comply with the require-
ments of the Guide. Applications shall include a copy of
a signed contract between the applicant and a Home En-
ergy Rating System (HERS) rater and a signed letter of
intent provided by NJHIMFA, which states that the ap-
plicant has read the Guide and will comply with all re-
quirements thereof. At the time a project places in sez-
vice, owners shall submit to NJHMFA the Certificates
issued by the NICEP (or equivalent) for each dwelling
unit/building, as applicable, in the project.

ii. In order to satisfy the Energy Benchmarking Ini-
tiative requirements in (c}8 above, the application shail
include a copy of the completed and signed letter of in-
tent from the developer to NJHMFA. Prior to issuance of
the IRS Form 8609, the developer/owner shall submit
the forms in (c)8ii(1) through (3) below, which can be
found at: httpsy//www.nihousing.gov/dea/hmfa/develop
ers/credits/oreeny:

(1) A completed NJHMFA New Jersey Green
Homes Office Building Owner Utility Release Form
for all common area melers (gas; oil; electric; cogen-
eration);

(2) A complefed NJHMFA New Jersey Green
Homes Office Energy Benchmarking Survey Form,
which includes building data consisting of the name,
age, address, number of floors, inclusion of elevators,
square footage, number of buildings, whether the
building(s) are master- or individually-metered, a de-
scription of any previously completed energy-
efficiency work, and utility account information; and

(3) Completed NJHMFA New Jersey Green
Homes Office Tenant tility Release Forms and/or
evidence that requests for such forms were made from
at least 50 percent of tenants occupying the project at
the time of the IRS Form 8609 issuance for new con-
struction or at least 30 percent of each unit fype for
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rehabilitation projects. The applicant shall also be re-
quired to include the temant utility release form as a
part of the lease agreement. For new construction pro-
jects, the applicant shall ensure that at least 50 percent
of the tenants have active utility release forms (or
shall provide documentation of the efforts to obtain
such forms) and common area utility data shall be re-
ported for the first three years of occupancy. For reha-
bilitation projects, the applicant shall provide utility
data for one year prior to commencement of renova-
tion work and for two years post-construction for all
commen areas and at least 30 percent of each umit
type. Common area and tenant utility data shall be up-
Ioaded into the EPA Portfolio Manager at www.ener
oystar.gov/benchmark per the procedures outlined in
the NFHMFA Energy Benchmarking Technical Man-
ual, incorporated herein by reference as subchapter
Appendix B. Utility data shall be submitted by Janu-
ary 31 for each year.

9. Successfill completion of an NJHMFA-approved tax
credit certification program prior to the project being
placed in service. The staff person responsible for verifica-
tion of tenant income must be the person to successfully
pass the certification examination and meet a continuing
education requirement of at least six hours annually by an
approved provider for the term of the compliance and ex-
tended use periods. For the list of approved tax credit certi-
fication programs, please contact NJHMFA's Division of
Tax Credit Services at (609) 278-7400.

10. Applicants requesting acquisition credits shall in-
clude an attorney’s opinion regarding each building’s eli-
gibility for acquisition credits. The acquisition value shall
be the lesser of the appraised value or the purchase price or
lease fee of the realty and any buildings and improvements
thereon in the most recent arm’s length transaction. The
appraised value of the real estate may be considered if the
arm’s length transaction exceeds 10 years. Applicants shall
submit an appraisal not older than six months, which may
be subject to third-party review. If acquisition credits are
denied, the application shall still be considered for rehabili-
tation credits so long as the project remains feasible with-
out the acquisition credit. NJHMFA reserves the right to
require a capital needs assessment for any project seeking
acquisition credits and/or an independent appraisai which
conforms to the Uniform Standards of Professional Ap-
praisal Practice (USPAP) for those projects that have land
acquisition costs totaling over $7,500 per unit.

11. For all projects that are claiming a ptior owner’s ex-
penditures in basis, a C.P.A. shall itemize the step-in-the-
shoes costs and certify that the amount of the step-in-the-
shoes costs shown in the application has indeed been spent
and is accurately reflected in eligible basis. Prior owner’s
developer fees shall not be recognized.

12. All projects funded by the United States Department
of Agricuiture (USDA) Rural Development shall provide a
letier from the State Director approving the loan and stat-
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ing that the funds have been obligated. Because USDA Ru-
ral Development does not fund a developer fee, the allocat-
ed credit amount may be limited to an amount sufficient to
pay only the developer fee. NTHMFA. establishes the max-
imum developer fee.

13. All applicants receiving rental subsidy from a gov-
enment or private source shall submit with the tax credit
application evidence of receipt of such assistance. BEvi-
dence of Project Based Section 8 Rental Assistance shall
include, at a minimum, a letter from the Public Housing
Authority (PHA) firmly approving the project for Project
Based Section 8 Rental Assistance subject to the comple-
tion of the subsidy layering review or a Commitment to en-
ter into a Housing Assistance Payments Contract {CHAP)
under the HUD Rental Assistance Demonstration (RAD).
For projects involved in the AFL-CIO Pension Fund Pro-
gram, a preliminary commitment from the AFL-CIO shall
suffice. For other types of (non-Section 8) rental assistance,
evidence shail include a fully executed rental assistance
contract that specifies the source and term of the subsidy.
Only projects receiving project based rental assistance may
underwrite the project using the fair market rents (FMRs)
as defined by the project’s approved HAP contract. Upon
the expiration of project based rental assistance, Supportive
Housing projects shall he underwritten at rents no more
than 20 percent of area median income adjusted for family
size. For non-Supportive Housing projects, the project shall
be underwritten at rents that are appropriate for market
conditions (and are thus supported by the market study re-
quired at (c)lii above);, however, in no event shall rents ex-
ceed 50 percent of area median income adjusted for family
size, If State Rental Assistance Program (SRAP) rental
subsidy is available, projects applying for SRAP and tax
crediis shall comply with the applicable rules of these pro-
grams. DCA will inform NJHMFA of those projects that
have submitted a complete application for SRAP by the tax
credit application deadline. DCA will inform NIHMFA of
the projects it intends to fund and the subsidy amounts if
those projects are sufficiently competitive to receive tax
credits. DCA will announce the SRAP commitments at the
same time NJHMFA awards the reservations of tax credits.

14. Supportive housing projects or projects applying to
any cycle that contain supportive housing units shall sub-
mit the following items in addition to those items at
N.JA.C. 5:80-33.15(a)5:

i. A supportive housing population needs analysis;

il. A supportive housing marketing plan. The plan
must identify the organizations that will be used for re-
ferrals and provide evidence, such as a letter of support,
aftesting that such organizations have experience serving
the target population and can be a source for referrals.
For example, if the target population is homeless indi-
viduals or homeless families, a resolution indicating that
referrals will be provided or a letter of support from the
local/county Continuum of Care (CoC) is recommended.
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#.  Evidence of the supportive housing development,
management and/or supportive services experience of
the owner entity, property management entity and/or so-
cial service provider who will be providing the property
management and supportive services io the residents;

iv. Sources of funding and, if applicable, a social
services plan that includes a detailed description of the
scope of services to be provided to the individuals with
special needs. If the social service provider is partnering
with other community services, that relationship must be
substantiated with executed letters of agreement detail-

. ing the services to be provided and the term thereof:

V. An executed supportive services agreement be-
tween the supportive services provider and the owner en-
tity; and

vi. Evidence of the receipt of rental assistance or op-
erating subsidy commitment(s) for special needs popula-
tions below 30 percent of area median income and/or ev-
idence that the supportive housing units are affordable to
the target population,

15. NTHMFA encourages all owners/developers to af-
firmatively market their projects. For projects over 25
units, applicants shall submit an Affirmative Fair Housing
Marketing Plan, which, in short, documenis how the pro-
ject will be marketed to those people who are least likely to
apply. For instance, if the proposed development is located
in an area predominantly populated by Caucasians, out-
reach should be directed to non-Caucasians. Conversely, if
the population is predominantly African-American, out-
reach should be directed to non-African-American groups.
At the time the units are placed in service, the own-
er/developer and rental agent shall certify that the project
was affirmatively marketed. ’

16. Projects with HOPE V1/Replacement Housing fund-
ing shall submit the following:

i. A copy of the commitment letter from HUD
awarding funds to the public housing authority. The ap-
plicant shall disclose the terms and conditions of the
HOPE VI/Replacement Housing grant to the public
housing authority that funds the project, as well as the
terms and conditions of the funding arrangements be-
tween the public housing authority and the applicant;

il.  An opinion of tax counsel in support of the dollar
amount of the eligible basis for the project set forth in
the application. Attached to this opinion, and mcorpo-
tated therein, shall be the accountant’s analysis required
in {c)16iii below;

1ii. An analysis conducted by an independent auditor
of anticipated project cash flow and residual value
demonstrating a reasonable prospect of repayment of all
loans funded by the proceeds of the HHOPE VI/Replace-
ment Housing funds and all debt. This analysis shall in-
corporate the same assumptions utilized in the 15-year
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cash flow pro forma submitted pursuant to (c)7ii above;
and

iv. The applicant shall demonstrate that any HOPE
VI/Replacement Housing funds used in the application
to establish eligible basis at any time during the credit
period are received under contractual financing provi-
sions that, when viewed in the context of reasonably an-
ticipated project cash flow and residual value, constitute
iawfu] hasis under the Code and applicable law.

17. Non-preservation projects located in census tracts
wherein 30 percent or more of the existing housing units
are low income housing tax credit units shall not be eligible
for finding unless the following criteria are met:

i.  The project must be a redevelopment project;

ii. The project does not add more low-income units
to the census fract;

iii. The project plan includes relocation options 1o
higher opportunity areas and mobility counseling assis-
tance for existing residents; and

iv. The application includes a municipal resolution
that references this paragraph (N.J.A.C. 5:80-33.12(c)17)
and supports the allocation of housing tax credits for the
development.

18. Applicants that have a general partner, voting mem-
ber, property manager, developer, principal, or a related
party of any of the foregoing who owned or managed any
interest in an LIHTC project when title was foreclosed
thereon by entry of judgment or deed in lieu of foreclosure
shall not be eligible for tax credits for a period of seven
years from the date of entry of the judgment of foreclosure
or deed in Heu of foreclosure, whichever shall have oc-
curred first. Applicants that have a general partner, voting
member, property manager, developer, principal, or a relat-
ed party of any of the foregoing who owned or managed
any interest in an LIITC project that the Tax Credit Com-
mittee (Committee) determined exhibits a pattern of uncor-
rected noncompliance shall not be eligible for tax credits
for a period of three years from the date all issues of non-
compliance are deemed corrected by the Commitiee.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.JR. 1441(a), 29 N.LR. 2818(a).

Substantially amended paragraphs under (a); deleted former (b), relat-
ing to requirements upon additional award of credits; and recodified
former {¢) as {b).

Recodified from N.J.A.C. 5:80-33.11 and amended by R.1998 4.279,

effective June 1, 1998,

See: 30 NLR. 1132(a), 30 N.LR. 1978(a).

Rewrote (a). Former N.J.A.C. 5:80-33.14, Point system for the Urban
Cycle, was recodified to N.LA.C. 5:80-33.17.

Recodified from N.J.A.C. 5:80-32.14 and amended by R.1999 d.120,

effective April §, 1999.

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Rewrote (a). Former N.J.A.C. 5:80-33.13, Cycle deadlines, recodified
to N.JLA.C. 5:80-33.12.

Amended by R.2000 d.132, effective March 26, 2000.
See: 32N.LR. 191(a), 32 N.LR. 1065(a).

Rewrote the section.

Amended by R.200% d.170, effective May 21, 2001.
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See: 33 N.JR. $32(a), 33 N.JR 1573(h).

Rewrote section.

Amended by R.2002 4.233, effective July 15, 2002.
See; 34 N.IR. 1574(a), 34 N.JR. 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.13 and amended by R.2003 4.300,

effective July 21, 2003.

See: 35 N.JLR. 1616(a), 35 N.L.R. 3298(b).

Rewrote the section. Former N.JA.C. 5:80-33.12, Cycle deadlines,
recodified to N.JLA.C. 5:80-33.11.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.R. 3879(a), 38 NLLR. 1432(a).

Rewrote (c}.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.JR. 28i{a), 39 N.J.R. 2011{a).

Rewrote ()6, and the introductory paragraph of (¢)8; added (c)8i
through (c)8iii; in (c)9, inserted “the ‘as-is’ ; and in (c)11, substituted
“United States Department of Agriculiure (USDA) Rural Development”
for “U.8. Department of Rural Economic and Communify Development
(RE & CD)Y” and “USDA Rural Development™ for “RE & CD”.
Amended by R.2008 d.133, effective May 19, 2008,

See: 40 NLLR. 839{a}, 40 N.T.R. 2425(b).

In (c)2i, inserted “(or equivalenty™; in (c)6iv, deleted “RCA,” preced-
ing “HOME” and substitated “and recognizes that” for ¢, Therefore,”;
added {c)6ix; in (c)7i(3), substituted “13” for “12”, “supportive hous-
ing” for “Supportive Housing” and “non-supportive housing” for “non-
Supportive Housing™; rewrote (¢}8; added new (c)%; recodified former
()9 through (c)15 as (¢)10 through (c)16; in the introductory paragraph
of (c}14, substituted “housing” for “Housing™; rewrote (c)i4i through
(c)14iv; added {c}idv; in the introductory paragraph of (c}16, (c)163,
(c)16iii and {c)16iv, inserted “/Replacement Housing™.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.LR. 917(a), 41 N.JR. 1994(a).

Rewrote (a); in the introductory paragraph of (c}1, substituted “(c}1i”
for “(c}1”; in (c)1ii(1), substituted a comma for “and” following “rate”
and inserted “and the discount from comparable market rate units”; in
(c)1i(3), inserted the last four sentences; in {c)1ii(5), inserted the sixth,
ninth and tenth sentences; in the introductory paragraph of ()6, inserted
the second and fifth sentences; in (¢)6i, deleted “and shall be counter-
signed/accepted by the applicant” following “itself)”; in (c)Gili, deleted
the former first sentence; rewrote (c)6vi and (c)6vill; in (c)ovii, inserted
“base of the” preceding “NJHMFA” and substituted “range” for “fac-
tor™; in (c)6ix, inserted “or the project plan amendment that includes the
project and is approved by the receiving municipality”; added (c)6x; in
(0)7i, deleted “at or” following “that is”, inserted “2.5 percent” and sub-
stituted “47.5” for “50”; in (c)7i, substituted “assumptions” for “as-
sumption™; in (c)7i(4), substituted “$2,200” for “51,800” three times
and “$3,800” for “$3,400” three times; in {¢)7ifi, inserted “or an
NJHMFA Form 10 signed by the NJHMFA Property Management Divi-
sion”; rewrote ()9 and (c)14; in (c)10, inserted the last two sentences; in
()13, deleted “Section 8" preceding and inserted “Section 8 Rental”
following “Project Based”, substituted “project based rental assistance”
for “Project Based Section 8 Renial Assistance” and inserted the last
four sentences; and in (c)16iii, substituted “an independent auditor” for
“the applicant’s accountant”.

Amended by R.2011 4.239, effective September 6, 2011.
See: 43 NLJLR. 917(a), 43 N.JR. 2293(a).

Deleted (c)6i3(1) and {c}6ii{2); in {c)6v, deleted “the project is a CO-
AH/Court-ordered project referenced in {c)6ii above or if” following
“only if"; in (¢)6x, substituted “DCA” for “COAH?; in (c)7ii(4), substi-
tuted “$3,000” for “$2,200” and “$4,000” for “$3,800” throughout; in
(¢)10, inserted “a capital needs assessment for any project seeking ac-
quisition credits and/or”; in the introductory paragraph of {c)14, inserted
“or projects” and “that contain supportive housing units”; and in the
introductory paragraph of (c)16, substituted “Projects with” for “Appli-
cants applying in the” and “funding” for “set-asides”.

Amended by R.2013 d.086, effective June 17, 2013.
See: 45N.JR. 530{(a}, 45 N.JR. 1511(a).

Rewrote the section.

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 N.JR. 1989(a), 49 N.LR. 435(a).

Rewrote {2) and (c).

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 NJR. 2282(a), 51 N.JL.R. 833(a).
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In (c)1ii(7), substituted the first occurrence of “that” for the first oc-
currence of “which”, substituted =, 60, or 80" for “or 607, substituted a
comma for “or” following “50 percent”, and inserted “, or average in-
come™; and rewrote (¢)7i and (c)8.

Amended by R.2019 d.106, effective October 7, 2019.
See: 51 N.LR. 528(a), 51 N.J.R. 1500(b).

In (2), deleted the former second sentence and inserted 4 new last sen-

tence.

Case Notes

A developer’s receipt of any form of zoning relief or other accommo-
dation from a municipality does not bar low income housing tax credits
against federal income taxes under the regulation that prohibits such
credits if the developer has received a density bonus subsidy to assist the
low or moderate income units in a project; the definition of “density
bonus subsidy™ as a zoning change that increases permitted density re-
fers 1o the permitted density of housing units. In re Tax Credit of
Pennrose, 346 N.J.Super, 479, 788 A.2d 787,

5:80-33.13  Application for additional eredits
(a) Applicants may apply for additional credits in one of

two ways: through a hardship request from the Reserve or by .

applying under one of the cycles set forth at N.JA.C. 5:80-
33.4 through 33.7.

1. Hardship requests up to $100,000 shall apply to fhe
Reserve. See N.JLA.C. 5:80-33.8 for a description of the
Reserve. Applicants shall submit all of the following be-
fore NJTHMFA will consider any hardship request:

i.  The re-application fee;

. A Sponsor Certification for Re-Application (in-
cluding all updates to original application);

iii. A rent qualification chart, income and expense
statements and 15-year cash flow proforma ail reflecting
current projections. The proforma shall be signed by the
first mortgagee (or syndicator/investor if the project has
no hard debt) exclusively reflecting the following lan-
guage verbatim: “We acknowledge that this proforma
substantially matches the assumptions used in our un-
derwriting of the mortgage (equity investment)”;

iv. An explanation why additional credits are being
sought plus supporting documentation. Projects that did
not submit a Phase I environmental assessment (con-
dueted in accordance with A.S.T.M. E1527-97, Standard
and Poors Enhanced Protocol) with their original appli-
cation for tax credits are not eligible for additional cred-
its for environmental overruns;

v.  Evidence that at least 50 percent of the developer
fee is deferred and that the applicant has attempted to in-
crease funding from every other source (except State
Balanced Housing from DCA) before applying to the
Reserve for additional credits. The developer fee cannot
exceed that stated in the original application; and

vi. A letter agreement with the syndicator/investor
which addresses the pricing to be paid for the original
and additional credits. (If the applicant is still incurring
costs and is using a projection of costs and basis in his or
her application for additional crediis, the investor shall
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verify the projection.) The agreement shall also identify
the intended end user/purchaser of the tax credits.

2. Requests for additional credit that do not qualify for
application under N.J.A.C. 5:80-33.8(a)2 or 3 shall be
made through application to a competitive cycle. Such
submission shall consist of the complete application as well
as items (a)liv through vi above. The original allocation
plus the additional credit shall be used to calculate the tie-
breaker at N.JLA.C. 5:80-33.19(a)1.

(b) Should additional credits be awarded to a project, an
allocation/issuance fee shall be paid as provided in N.J.A.C.
5:80-33.25.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.JR. 1441(a), 20 N.I.R. 2818(a).

in {a), deleted text relating to requirements for additional credit appli-
cations snd awards, and inserted “See N.IA.C. 5:80-33.8 for a descrip-
tion of the Reserve B.”; and in {a)2, inserted reference to developer fee.
Recodified from N.JA.C. 5:80-33.12 and amended by R.1998 ¢.279,

effective June 1, 1998.

See: 30 N.JR. 1132(a}, 30 N.JR. 1978(a).

In {a), added new 3 and 5 and recodified former 3 and 4 as 4 and 6.
Former N.J.A.C. 5:80-33.15, Point system for the Suburban/Rural Cycie,
was recodified to N.JLA.C. 5:80-33.18.

Recodified from N.J.A.C. 5:80-33.15 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 NLLR. 122(a), 31 N.IR. 860(a).

In (a), changed N.J.A.C. reference in the introductory paragraph, and
inserted “(or syndicator/investor if the project has no hard debt)” and
“(equity investment)” in 3. Former N.J.A.C. 5:80-33.14, Application to a
cycle/eligibility requirements, recodified fo N.JLA.C. 5:80-33.13.
Amended by R.2000 d.132, effective Marck 20, 2000,

See; 32N.JLR. 191(a), 32 N.IR. 1065(a).

In (a)4, inserted “(conducted in accordance with A.S.T.M. E1527-97,
Standard and Poors Enhanced Protocol)” foliowing *environmental
assessment”.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLLR. 932(a), 33 NLLR. 1573(b).

Rewrote (b),

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.I.R. 1574(a), 34 N.JR. 2417(a).

Rewrote the section.

Recodified from N.LA.C. 5:80-33.14 and amended by R.2003 d.300,

effective July 21, 2003.

Seer 35N.IR. 1616(a), 35 N.J.R. 3298(b).

In (&}, amended N.J.A.C. reference in the introductory paragraph; in
2, deleted “(see definition)”; in (b), amended N.J.A.C. reference. Former
N.LA.C. 5:80-33.13, Application to a cycle/eligibility requirements,
recodified to N.JLA.C. 5:80-33.12,

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.LR. 3879(a), 38 N.L.R. 1432(a).

Deleted “The developer fee cannot exceed that stated in the original
application” from (a)lii and added the language to {2)1v; also in (a)1v,
substituted “deferred” for “pledged”; in (a)2, added the [ast sentence.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 NLLR. 83%(=), 40 N.JR. 2429(b).

In (a)lvi, deleted “eligibility and” preceding “specific” and inserted
“and the pricing to be paid for the additional credits™.

Amended by R.2009 d.154, effective May 4, 2609.
See: 41 N.JJR. 917(a), 41 N.ILR. 1994(a).

In (a)1vi, substituted “agreement with” for “from”, deleted “the spe-
cific need for the additional credits and™ following “addresses™, mserted
“original and” and inserted the last sentence; in (a)2, substituted “that do
not gualify for application under N.JLA.C. 5:80-33.8(2)2 or 3” for “of
more than $100,0007,

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530{a), 45 N.JR. 1511(a).

In (a)lv, substituted “DCA” for “the New Jersey Department of

Community Affairs”,

80-96



HOUSING AND MORTGAGE FINANCE AGENCY

5:80-33.15

Administrative correction.
See: 45 N.JR. 2032(a).

5:80-33,14  Scoring and ranking

(a) Because of the limited amount of credits and the high
volume of applications to NJHMFA, only a fraction of the
projects that apply typically receive credits. In addition to
meeting the eligibility criteria described at N.J.A.C. 5:80-
33.12, applications that fajl to satisfy a minimum of 65 per-
cent of the maximum score under the ranking criteria estab-
lished under N.JLA.C. 5:80-33.15 through 33.18 shall be de-
clared ineligible to obtain a reservation of tax credits.
NIEMFA will rank projects according to the score sheet
submitted in the project’s application. Should an applicant
fail to include a completed seif-score sheet, the application
shall be ranked utilizing a preliminary score as determined by
NIJHMFA. NJHMFA shall perform a cursory teview of the
application and shall assume the maxinmum score for each of
the criteria under N.J.A.C. 5:80-33.13 through 33.18 provided
the requisite documentation has been submitted. Based on
this ranking, NJHMFA will then examine the applications of
only those projects that rank sufficiently high to receive cred-
its. Once it is determined that an application meets all eligi-
bility requirements, it is admitted into the cycle and under-
written.

(b) Applications shall receive points based on the point
system for the particular cycle in which they compete. In the
event of a tie score, projects shall be ranked according to the
tie-breaker system. Then, reservations shall be awarded to the
applications with the highest scores and to the applications
that win the tie-breakers, with reservations first going to pro-
jects in the set-asides.

(c) All units in the project must qualify for a point catego-
1y in order for the application to receive the points, unless
expressly stated otherwise in the point categories described at
N.J.A.C. 5:80-33.15 through 33.18.

(d) Applicants who are successful in receiving tax credits
are strongly advised to closely oversee during construction
the implementation of all categories for which the application
received points. Implementation shall be verified through
certifications and on-site inspection by NIHMFA (or ifs au-
thorized designee).

Recodified from N.JLA.C. 5:80-33.13 and amended by R.1998 d.279,
effective June 1, 1998.
See: 30N.IR. 1132(a), 30 N.LR. 1978(a).
Added a new (¢). Former N.JLA.C. 5:80-33.16, Point system for the
Special Needs Cycle, was recodified to N.J.A.C. 5:80-33.21.
Recodified from N.JA.C. 5:80-33.16 and amended by R.1999 d4.120,
effective April 5, 1995.
See: 31 NLJR. 122(a), 31 N.LR. 860(a).
Rewrote the section. Former N.JLA.C. 5:80-33.15, Application to the
Reserve, recodified to NLJA.C. 5:80-33.14,
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.IR. 191(a), 32 N.LR. 1065(a).
Rewrote (c)1.
Amended by R.2001 d.170, effective May 21, 2001.
See; 33 N.JR. 932(a), 33 NIR. 1573(b).
Rewrote {¢).
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Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.JR. 1574(a), 34 N.LR. 2417(a).

In {c), amended the N.J.A.C. reference; in (d), substituted “(or ifs an-
thorized designee)” for “staff” following “NJHMFA™.

Recodified from N.J.A.C. 5:80-33.15 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(2), 35 N.I.R. 3258(b).

Rewrote (a); in (¢}, amended N.JA.C. reference. Former N.LA.C.
5:80-33.14, Application for additional credits, recodified to NUJAC.
5:80-33.13.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.IR. 1432(a).

In (a), deleted *, with the exception of the highest-ranking and other-
wise eligible application in the preservation set-aside under N.LA.C.
5:80-33.7(2)2”.

Amended by R.2007 d.168, effective May 21, 2007,
See: 39 NLLR. 281(a), 39 N.IR. 2011(a).

In (2), inserted the fourth and fifth sentences; and in (d), deleted the

iast sentence.

5:80-33.15 Point system for the Family Cycle

(a) The point system for the Family Cycle shall be as fol-
lows:

1. Applicants may select one of the following options
{10 to 20 points):

i Projects not located within a Targeted Urban
Municipality (TUM) which extend their compliance pe-
riod for an additional 15 years shall receive 20 points.
The minimum term of the low-income occupancy com-
mitment is 30 years: a 15-year compliance period plus a
15-year extended use period. Extension of the compli-
ance period bars the utilization of Section 42(h)(6)(D) of
the Code until the beginning of the last year of the ex-
tended compliance period. An owner electing to extend
the compliance period for 15 years will be restricting the
property for 45 years-—a 30-year compliance period and
a 15-year extended use period. Therefore, the owner
cannot request the housing credit agency to find a buyer
for the tax credit project until the beginuing of year
30. This restriction will be enforceable by NJHMEFA and
future tenants via a deed of casement and restrictive
covenant, which shall be recorded by NJHMFA. pursuant
to State law at the latter of the carryover allocation de-
scribed at N.J.A.C. 5:80-33.24(2)1 or acquisition of the
property;

ii. Projects located in a TUM shall be awarded 15
points; or

ifi. For single family and duplex housing which will
convert to tenant ownership, 10 points shall be awarded.
Such projects must convert to home ownership at the
end of the compliance period. Syndication documents
must reflect the conversion. The deed of easement and
restrictive covenant shall reflect a right of first refusal to
be granted by the owner to the tenants.

2. A project shall receive two points if the project uti-
lizes public housing waiting lists.

3. Low-density buildings where at least 25 percent of
the tax-credit units are large-family units shall be eligible
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for five points. Points are based on the percentage of large-
family units with respect to the total mumber of tax-credit
units, not on square footage.

4. Applicants may receive up to five points for munici-
pal support.

i Projects that receive a fixed-rate fax abatement
for a 15-year term with a rate of 6.28 percent or less (in-
clusive of all fees) on the residential component shall re-
ceive five points. Projects that receive a fixed-rate tax
abatement for a 15-year term with a rate on the residen-
tial component of more than 6.28 percent shall receive
three points. If the specifics of the tax abatement (for ex-
ample, percentage of rent roll, term) are not recited in
the resolution/ordinance, the financial agreement to the
tax abatement shall be included with the application.
Proof of an applicant’s tax-exempt nonprofit status is not
sufficient to qualify for points for tax abatement. In or-
der to receive points under this category, the resolu-
tion/ordinance approving the abatement shall be submit-
ted and must cite the proper statutory authority. For pro-
jects receiving tax abatement under the New Jersey Long
Term Tax Exemption Law, N.J.S.A. 40A:20-1 et seq.,
the first stage of the exemption period shall be for no
less than 15 years. Only projects utilizing financing from
NIHMFA may be granted abatement under N.J.S.A.
55:14K-37(b). For information regarding NJHMFA fi-
nancing, please contact the NJHMFA Division of Multi-
family Programs and Credit at (609) 278-7400.

il. Projects that do not receive tax abatement under
(a)4i above shall capitalize an escrow in an amount
equal to two years worth of taxes and have a 1.20 debt
coverage ratio with a minimum of $3,000 per umit core
operating expenses.

5. Because the availability of social services greatly
improves the quality of life for residents, NJHMFA awards
up to six points for the provision of up to three soctal ser-
vices for the compliance period. Two points will be award-
ed per service offered. The services shall be affordable, ap-
propriate, available, and accessible to the project’s tenants.
Services provided free of charge to all residents/seniors of
a county/municipality based solely on residency status
shall not qualify for points in this category. Applicants
shall support their claim to provide social services by
providing the following:

i.  Evidence of funding sources or documentation of
how or by whom the services shall be paid;

ii. Evidence of experience of the service provider
for both provision of social service and fulfillment of
prior private or governmental contracts; and

iii. Evidence of firm agreements {executed con-
tracts) with service providers for the services.

6. Five points are awarded to projects which pledge to
expend a sum equaling at least 15 percent of construction
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cost on contractors, subcontractors, and material suppliers
which are certified as minority business enterprises (MBE)
and women business enterprises (WBE) by the Division of
Minority and Women Business Development in the New
Jersey Department of the Treasury (“Certified MBE’s and
WBEs”).

7. Projects located within a ready to grow area shall be
awarded two points.

8. NJHMFA awards up to six points for the provision
of unit amenities. Two points will be awarded per amenity
offered. The costs of the amenities must be shown in the
capital and/or operating budgets, as appropriate. Amenities
must be appropriate to the proposed tenant population. The
list provided below is not all-inclusive. Substitution of
amenities is only permitted with prior approval from
NJHMFA. 1t is incumbent upon the applicant to demon-
strate how each substitute amenity provides a comparable
benefit to the'tenants as those amenities listed below.

i A security alarm;

ii. A washer and dryer hook-up with drip paa or
floor drain;

iii. An ENERGY STAR-labeled frost free refrigera-
tor of 14 cubic feet for efficiencies and one bedroom, 16
cubic feet for two bedrooms, 18 cubic feet for three bed-
rooms and 20 cubic feet for four bedrooms;

iv. AnENERGY STAR-labeled washer and dryer;

v.  AnENERGY STAR-labeled dishwasher;

vi. Through the wall, individual dwelling unit air
conditioning;

vii. A minimum bedroom size of 100 square feet;

viii. Minimum kitchen cabinets of 14 linear feet (for
up to two bedrooms) and 16 linear feet (for three bed-
T00mS O more);

. Minimum closet space of 14 linear feet for effi-
ciencies and one bedroom, 24 linear feet for two bed-
rooms, 30 linear feet for three bedrooms and 35 linear
feet for four bedrooms;

x.  Emergency panic/call button, necklace, or brace-
let for all residents—senior projects only;

xi. Garages;

xii. Patios;

xtii. Qutside storage lockers; and
xiv. High speed internet access.

9. NJHMFA awards points for the provision of project
amenities, up to a maximum of four points, Two points will
be awarded per amenity provided. The costs of the ameni-
ties must be shown in the capital and/or operating budgets,
as appropriate. Amenities must be appropriate to the pro-
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posed tenant population. Applicants may select any combi-
nation of the following amenities in order to receive the
mayimum four points. The list provided below is not all-
inclusive. Substitution of amenities is only permitted with
prior approval from NJHMFA. It is incumbent upon the
applicant to demonstrate how each substitute amenity pro-
vides a comparable benefit to the tenants as those amenities
listed below.

i A playground (family projects only);

ifl, A community room/building (minimum 1,600
square feet);

iif, On-site laundry facilifies, using ENERGY STAR-
labeled commercial equipment;

iv. Community gardens;

v. Average interior unit sizes of 550 square feet for
efficiencies, (650 square feet for one bedroom, 875
square feet for two bedrooms, 1,150 square feet for three
bedrooms;-and 1,250 square feet for four bedrooms;

vi. I0"parking spaces per unit (may be off-street:
garage, parking lot, pad, or driveway, or on-street: des-
ignated/permit);

vil. Healthy food delivery program (at least twice per
month); and

viit. Smoke-free commumity.

10. Projects which demonstrate community policing or
public safety enhancements shall be awarded two points.
Applicants may select any of the following strategies in or-
der to receive the points. The list provided below is not all-
inclusive. Substitutions are only permitted with prior ap-
proval from NJHMFA. It is incumbent upon the applicant
to demonstrate how the proposed substitution provides a
comparable benefit to the tenants as those items listed be-
low.

i.  Anevening hour securify guard;
it.  On-site community policing station;
iii. Camera/security system in each building;

iv. Coordination/training for community policing
groups and/or property manager by a governmental law
enforcement agency;

v. Incorporation of Community Policing Through
Environmental Design (CPTED) characteristics in the
design, layout and construction of buildings and on-site
facilities;

vi. Partnerships or agreements which increase on-
site police and security patrols on the development site
(that is, leveraging partnerships with other funding
sources for police salaries such as State Urban Enterprise
Zones, Special Improvement Districts, Community Ori-
ented Policing grants, etc.);
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vii. Inmovative approaches which increase the num-
ber of comumunity policing volunteers as residents of the
development (including rent reductions or subsidies
where allowable); and

viil. Using operating funds or alternative funding
sources such as Urban Enterprise Zone funds or HUD
grants to purchase or subsidize the purchase of take-
home police vehicles for law enforcement officers in the
development.

11. Applications may receive up to a maximum of six
points for the following (to be eligible for points in this
category, proximity to the locations in (a)11i(1) through
(19) below shall be addressed in the market analysis as re-
quired at N.J.A.C. 5:80-33.12(c)1). At a minimum, struc-
tures must have building permits issued and be under con-
straction to qualify:

i.  As indicated, projects located within one-half
mile of the positive land uses in (a)11i(1) through (8) be-
low shall receive two points, Family Cycle projects lo-
cated within three miles of positive land uses at (a)113(1)
through (19) below shall be awarded cne point. Senior
Cycle and Supportive Housing Cycle projects located
within one mile of positive land uses at (a)11i(1) through
(19) below shall be awarded one point. Multiple points
shall not be awarded for proximity to multiple positive
land uses of the same category (that is, a project located
within one-half mile of two supermarkets will receive
two points, not four points):

(1) Full-service grocery store or supermarket
(minimum 15,000 square feet)—two poinis;

(2) Hospital/medical clinic—two points;

(3) Public schools (non-semior projects only)}—
two points;

(4) Senior center (semior projects only)}—two
points;

(5y Licensed day care services (non-semior pro-
jects only)}—two points;

(6) Family success cemter (non-senior projects
only), a list of which can be found here:
httpsy/www.ni.gov/del/families/support/success/—iwo
points;

(7) One-stop career center (non-semior projects
only), a list of which can be found here:
hitps://careerconnections.nj.gov/careercormections/plan/

support/njccsites/one._stop_career. centers.shtml—two
points;

(8) Commumity mental health center/counseling
center {Supportive Housing Cycle only}—two points;

(%) Pharmacy—one point;
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(10) Department or retail merchandise store—one
point;

(11) Bank/credit union--one point;

(12) Restaurant (other than fast food restaurants)—
one point;

(13) Indoor public recreation faciliies, such as civ-
ic cemiers, community centers, and libraries—one
point;

(14) Outdoor public recreation facilities, such as
parks and swimming pools—one point;

(15) Medical day care (senior projects only)—one
point;

(16) Medical offices (physician, dentistry, optome-
iry)}—one point;

(17) Religious institution—one point;

(18) Post office, city hall, county courthouse—one
point; and

(19) Fire/police station—one point.
i..  Projects located within one mile of the following

negative Jand uses (1) through (8) below or within the

same census tract for (9) below shall have three points
deducted from the project score:

{1) Land filj;

(2) Garbage dump;

(3) Trash incinerator;

(4) Nuclear power plant;
(5} Oil/chemical refinery;

(6) Unremediated Superfund or toxic waste site as
identified by the Environmental Protection Agency
(EPA) or the New Jersey Department of Environmen-
tal Protection (DEPY;

(7) Jail/prison;
(8) Wastewater treatment facility; and

(9) Nine-percent tax credit award(s) in the same
census tract in the same cycle in the previous round.

itl, Example: A project is located within one-half
mile of an elementary school, a grocery store and an oil
refinery. The project shall be awarded one point.

12. Applications which include a commitment letter
signed by the syndicator or investor or executed partner-
ship agreement/operating agreement specifying net pricing
and net capital contributions within the NJHMFA equity
range shall receive three points. Applicants utilizing the
credits themselves do not have to submit a syndicator letter
to Teceive the points. Term sheets do not qualify for these
poirts, :
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13. Applications may receive up to a maximum of four
points for the following:

i Applicants may select one of the following green
building options and receive four points:

(1) Enterprise Green Commumities, Mandatory +
35 optional points or higher;

(2) Leadership in Energy and Environmental De-
sign (LEED), Silver or higher;

(3) National Green Building Standard (NGBS),
Silver or higher;

(4) Climate Choice Homes Program/Fnergy Star
Tier 3 participation;

(5) Living Building Challenge; or
{6) Passive House.

il.  Alternatively, applicants may select one of the
following green building options for three points:

(1) Enterprise Green Communities, Mandatory;

(2) Leadership in Energy and Environmental De-
sign {LEED), Bronze; or

(3) National Green Building Standard (NGBS).

14. Applicanis may select any of the following options.
A maximum of eight points shall be available in this cate-

gOTY-

i.  For projects located within a Targeted Urban
Municipality, a maximum of two points shall be award-
ed to eligible projects in this category. Two points shall
be awarded to projects located within a census tract that
has been designated by the Secretary of the U.S. De-
partment of the Treasury as a Qualified Opportunity
Zone under Code § 1400Z-2 and further identified in
Notice 2018-48. Alternatively, redevelopment projects,
rehabilitation of historic buildings, or projects that in-

“volve the adaptive re-use of a non-residential building
shall qualify for only one point. A significant component
of the development (40 percent or more of the units})
shall be located within a historic building or a building
being adaptively re-used;

iil. A project that is fully located within one-half
mile of public transportation shall receive two points;

iii. A project that is fully located within a school dis-
trict wherein 40 percent or more of the students are ci-
ther meeting expectations (Level 4) or exceeding expec-
tations (Level 5) on the Grade 4 Partership for Assess-
ment of Readiness for College and Careers (PARCC) as-
sessment in both math and language arts based on data
available from the New Jersey Department of Education
as of the application deadline shall receive three points.
NJHMFA shall rely upon the data effective in the calen-
dar year of the application deadline as well as the pre-
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ceding year. For example, the data released in calendar
years 2017 and 2018 by the New Jersey Department of

Education will be accepted for applications submitted in
2019; and

iv. For projects located outside of a Targeted Urban
Municipality, a project that has a ranking of 283 or
greater in the most recent Municipal Revitalization In-
dex (MRI) published by the Department of Community
Affairs (DCA) shall be eligible for three points. A pro-
ject with a ranking of 282 or below shall be eligible for
two points,

v. For projects located outside of a Targeted Urban

Municipality (TUM), a project that satisfies a municipal
affordable housing obligation and is part of a court-

approved municipal fair share housing development plan

shall receive onc point. Sponsors shall submit the fair
share housing development plan listing the project and
evidence of court approval in the application.

15. Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project with
an uncorrected noncompliance shall have the following
points deducted from the application’s score: 15 points
shall be deducted for violations of State and municipal

maintenance ordinances or health crdinances or failure of

one or more major systems (for example, roof, HVAC, ele-
vators, plumbing, and electric); and 10 points shall be de-
ducted for a failure to fulfill any Qualified Allocation Plan
provisions as represented by an owner in a project’s New

Jersey LIHTC application. For noncompliance that cannot

be corrected, points under this category shall only be de-
ducted for the first year each application is submitted. Fail-
wre to respond to this point category shall result in the de-
duction of points as provided under this paragraph. Appli-
cations that receive negative points in this category do not
qualify for the set-asides described at N.J.A.C. 5:80-33.4,
33.5,33.6, and 33.7.

16. Five points shall be deducted from applications
which have a general partner, voting member, developer,
or related party that was involved in a full return of tax
credits to NJHMFA within the past two years and such re-
turn occtured after October 15 of the year in which the pro-
ject would have been required to be placed in service. Fail-
ure to respond to this point category shall result in the de-
duction of points as provided under this paragraph. This

point category shall only apply to the first application from
the involved general partner, voting member, developer, or

related party following the full return of tax credits.
17. Applications which have a general partner, voting

member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project that
has failed to pay NJHMFA monitoring fees (unless

NJHMFA. has formally issued a deferral} shall have 15

points deducted from the application’s score. Failure to re-
spond to this point category shall result in the deduction of

80-101

points as provided under this paragraph. Applications that
receive negative points in this category do not qualify for
the set-asides described at N.JLA.C. 5:80-33.4, 33.5, 33.6,
and 33.7.

18. Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in a New Jersey LIHTC project that
has failed to subsmit its annual project certifications and/or
annual fenant information shall have 15 points deducted
from fthe application’s score. Failure to respond to this
point category shall result in the deduction of points as
provided under this paragraph. Applications that receive
negative points in this category do not qualify for the set-
asides described at N.JA.C. 5:80-33.4, 33.5, 33.6, and
33.7.

19. Applicants may select one of the following:

i.  Applications with a general pariner, voting
member, developer, or related party (with at least a 50
percent interest in the general partner/managing mem-
ber) that has successfully developed and operated at least
two other LEFTC projects shall receive three points; or

ii. Applications with a general partner, voting
member, developer, or related party (with at least a 50
percent inferest in the general partner/managing mem-
ber) that has successfully developed and operated at least
one other LIHTC project and has entered into a man-
agement agreement with a property management com-
pany that has at least five years of experience monitoring
LIHTC projects and a tax credit portfolio of no less than
300 units shall receive two points.

ili. “Successfully developed and operated” is defined
as a tax credit project with no outstanding issues of non-
compliance that has achieved 93 percent occupancy and
has maintained a permanent debt service coverage ratio
of at least 1.15 percent for six consecutive months dur-
ing the project’s most recent full fiscal year preceding
the application deadline.

20. Applicants may select one of the following:

1. Projects that rent five units or five percent of the
total project units, whichever is greater, to individuals or
families who are homeless and meet the criferia of
N.IA.C. 5:80-33.12(c)14 shall receive three points. In
the Family Cycle, a proportionate unit mix is required (at
a minimum, two two-bedroom umifs and two three-
bedroom units shall be provided).

ii. Projects that rent five units or five percent of the
total project unifs, whichever is greater, to individuals
with disabilities who are leaving institutions wmder the
decision in Olmstead v. L.C., 527 U.5. 581 (1999), or in-
dividuals with disabilities who are at risk of institutional-
ization, and who meet the criteria of N.JA.C. 5:80-
33.12(c)14 shall receive two points.
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21. Projects that select the 20 percent at 50 percent Fed-
eral set aside as defined under Section 42(g)(1)(A) of the
Code or elect to restrict 10 percent of the tax credit units to
households earning 30 percent or less of area median in-
come adjusted for family size shall receive eight points. If
the 20 percent at 50 percent election is selected, all tax
credit units shall be restricted to 50 percent of the area me-
dian income adjusted for family size. For example, if the
project has an applicable fraction of 100 percent, 100 per-
cent of the wmits shall be restricted to 50 percent of the area
median income adjusted for family size. The election shall
be reflected on each building’s IRS Form 8609 and/or on
the deed of easement and restrictive covenant. Projects that
select the 10 percent at 30 percent option must still satisfy
the Code minimum tenant income elections at Section
42(g)(1)(A) or (B) and demonstrate that best efforts will be
made to distribute the 30 percent units proportionately
across all unit sizes.

22. Applicants that utilize the cure period in N.J.A.C.
5:80-33.11(¢c)1 or 3 shall have one point per each defect
cured deducted from the application’s score.

23. Applications which have a general partner, voting
member, developer, or related party that owns a managing
or controlling interest in an NJHMFA-financed property
with three or more months of arrearages, with no workout
plan (as approved by the Executive Director), shall have 15
points deducted from their scores.

24. Applicants may select one of the options in (a)24i, ii,
ot iii below for one bonus point:

1. At least 20 percent of the units are set aside for
unrestricted, market-rate tenants. Applicants that select
this option are not eligible for the discretionary 130-
percent basis boost, which is authorized under the Hous-
ing and Economic Recovery Act of 2008 (HERA).

. At least 20 percent of the units are underwritten
at or below 30 percent of area median income (AMI).
Units with rental assistance do not qualify for this point,

iii. Traditional multifamily pooled permanent bond
financing through NTHMFA.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.JR. 1441(a), 29 N.JR. 2818(a).
Substantially amended section.
Recodified from N.J.A.C. 5:80-33.14 and amended by R.1998 4.279,
effective June 1, 1998.
See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).
Rewrote (a). Former N.JLA.C. 5:80-33.17, Point system for the Final
Cycle, was recodified to N.JLA.C. 5:80-33.22.
Recodified from N.JLA.C. 5:80-33.17 and amended by R.1999 d.120,
effective April 5, 1999.
See: 31 N.LR. 122(a), 31 NL.J.R. 860(a).
Rewrote (a). Former N.JLA.C. 5:80-33.16, Scoring and ranking, recod-
ified to N.JLA.C. 5:80-33.15.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NLLR. 191(a), 32 N.J.R. 1065(a).
Rewrote the section.
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 NLIR. 1573(b).
Rewrote the section.
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Amended by R.2002 d.233, effective July 13, 2002,
See; 34 N.IR. 1574(a), 34 N.JJR. 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.16 and amended by R.2003 &.300,

effective Jaly 21, 2003.

See: 35 NLIR. 1616(a), 35 N.J.R. 3298(b).

Rewrote the section. Former N.J.A.C. 5:80-33.15, Scoting and rank-
ing, recodified to N.T.A.C. 5:80-33.14.
Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JLR. 3879(a), 38 N.I.R. 1432(a).

Rewrote (a).
Administrative correction.
See: 38 N.LR, 2796(a).
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 NLIR. 281(a), 39 N.JR. 2011(a).

In (a)31, substituted “Low-density” for “Low-rise™ in {2)3ii, substitut-
ed “Rehabilitation projects that do not meet the definition of low-
density” for “Mid-rise or high-rise rehabilitation projects”; in {a)4i, in-
serted “shall be submitted and”; rewrote ()7, in (a)8iii, {a)8iv, and
{2)8v, substitited “An ENERGY STAR-labeled” for “A”; (a2)9iii,
inserted “, using ENERGY STAR-labeled commercial equipment”™; in
{2)9vii, substituted “30-year” for “25 year” and *20-year” for “20 year™;
and rewrote (a)12 and (a)i4i.

Amended by R.2007 d.297, effective September 17, 2007,
See: 39 N.TR. 2302(a), 39 N.IR. 3913(a).
Rewrote (a)7.
Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.IR. 83%(a), 40 N.L.R. 2429(b),

In the introductory paragraph of (a)3, substituted “or” for “to™; in
(2)3i, inserted “tax credit” twice; in (a)7i, inserted “or the resolution of
intent to petition COAH must be submitted to NIHMFA™; in (a)7ii,
inserted “only”; deleted former (a)12; recodified (a)13 through (a)21 as
{(2)12 through (2)20; in (a)13i, deleted “Affordable” preceding “Green”
and inserted “Future”; added (a)13iii; and in {a)17, inserted the last sen-
tence.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.IR. 917(a), 41 N.LR. 1994(a).

Rewrote (a).

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 NLLR. 917(a), 43 N.IR. 2293(a).

In (a)3i, inserted “or projects located within a transit oriented devel-
opmrent”; in (a)3ii, substituted “qualify under (2)31 above™ for “meet the
definition of low-density”; rewrote (a)7i; deleted former (a)7ii; recodi-
fred former (2)7ili as (a)7ii; rewzote (2)7ii; deleted (a)7iv; in the intro-
ductory paragraphs of (2)8 and ()9, substituted “Substitufion of ameni-
ties is only permitted with prior approval from NJHMFA. F” for “Sub-
stitutions are permitted at NJHMFA, discretion; however, it”; in the in-
troductory paragtaph (2)10, substituted “Substitutions are only permitted
with prior approval from NJHMFA, 1f” for “Substitations are permitted
at NJHMFA discretion; however, it”; rewrote (a)14iii; added designation
(a)14iv; rewrote (a)14iv; in (a)19, substitated “annual tepant infor-
miation” for “building status reports™; rewrote (a)21; and in (2)22, insert-
ed the last sentence,

Amended by R.2013 d.086, effective June 17, 2013.
See: 45N.LR. 530{a), 45 N.JR. 1511(a).

Rewrote the section.

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.JR. 1989(a), 49 N.J.R. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019.
See: 50 N.JR. 2282(¢a), 51 N.JR. 833(a).
Rewrote the section.

5:80-33.16  Point system for the Senior Cycle

(a) The point system for the Senior Cycle includes all
point categories of the Family Cycle except the point catego-
ries at N.J.A.C. 5:80-33.15(a)3 concerning large family units,
N.LA.C. 5:80-33.15(a)5 concerning social services, and the
point categories at N.J.A.C. 5:80-33.15(a)14ii, iii, and v con-
cerning public transportation, high-performing school dis-
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tricts, and mumicipal fair share development plans, respective-
Iy.

(b) The Senior Cycle also includes the following point cat-
egories:

1. A project that is fully located within a municipality
wherein 25.00 percent or more of the residents in the mu-
nicipality are 55 years of age or older shall receive one
point. NJHMFA shall rely upon the American Community
Survey Five-Year Estimates, Table DP05 (ACS Demo-
graphic and Housing Estimates), U.S. Department of the
Census. NTHMFA shall rely upon the data effective in the
calendar year of the application deadline as well as in the
preceding year.

2. Applicants may select any of the following options
for a maximum of nine points:

i.  Threepoints shall be awarded to projects that of-
fer on-site dransportation at least once per week. Evi-
dence of existing service and/or an executed confract
stipulating fées and frequency of service shall be submit-
ted in the application.

ii. Three points shall be awarded to projects that
participate in the Services for Independent Living (SIL)
program.

iii. Two points shail be awarded to projects that offer
a licensed and insured on-site healthcare provider with a
private room.

iv. Two points shall be awarded to projects that offer
an on-site pharmacy or wellness clinic, satellite hospital
office, Program of All-Inclusive Care for the Elderly
(PACE), medical day-care program, licensed assisted
living facility, or similar partnership with a hospital or
managed care organization.

v. One point shall be awarded to projects that offer
accessible outdoor spaces (for example, walkways,
benches, gardens).

vi. One point shall be awarded to projects that offer
an exercise room.

New Rale, R.2003 d.300, effective July 21, 2003.
See: 35 N.ILR. 1616(=), 35 N.IR. 3298(b).

Former N.J.A.C. 5:80-33.16, Point system for the urban ¢ycle, recodi-
fied to NLILALC, 5:80-33.15.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.IR. 3879(a), 38 N.J.R. 1432(a).

Added (a)2.

Amended by R.2007 d.297, effective September 17, 2007,
See: 39 N.JR. 2302(a), 39 N.JR. 3913(a).

In the introductory paragraph of (a) and in (2):i through (a)1iii, sub-
stituted “ready to grow” for “smart growth”; and ia (&)1, inserted . In
order to receive points as a project satisfying a COAH obligation, the
petitior: for substantive certification or amendment to a plan that has
previously received substantive cerfification must be received by COAH
by the tax credit application deadline”.

Amended by R.2008 d4.133, effective May 19, 2008,
See: 40 N.IR. 839(a), 40 N.J.R. 2429(b).

In {a)1i, inserted “only”; and in (a}lii, inserted “or the resalution of

intent to petition COAH must be submitted to NTHMFA”.
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Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NLLR. 917(a), 41 N.IR. 1994(a}).

In ()11, substiteted “seven” for “10”; and rewrcte (a)lii.
Amended by R.2011 d.239, effective September 6, 2011.
See: 43 NLIR 917(a), 43 N.JR. 2293(a).

Rewrote ()11 and {a)1ii; and deleted (a}1iii,

Amended by R.2013 d.086, effective Tune 17, 2013.
See: 45 N.LR. 530(z), 45 N.LR. I1511(a).

Rewrote the section.

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 N.IR. 1989(a), 49 N.LR. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective june 3, 2015.
See: 50 N.JR.2282(a), 51 N.J.R. 833(a).
Rewrote the section.

5:80-33.17 Point system for the Supportive Housing
Cycle

{a) The point system for the Supportive Housing Cycle in-
cludes all point categories of the Family Cycle except for the
point categories at N.J.A.C. 5:80-33.15(a)3, concerning large
family ymits, N.J.A.C. 5:80-33.15(a)5, concemning social ser-
vices, and N.JA.C. 5:80-33.15(a)20, conceming supportive
housing units. Additionally, the point categories at N.JLA.C.
5:80-33.15(a)14ii and iii are replaced, respectively, with the
following, for a maximum of six points in this category.

1. Two points shall be awaided to projects that offer
on-site transportation at least once per week. Evidence of
existing service and/or an executed contract stipulating fees
and frequency of service shall be submitted in the applica-
tion.

2. For non-age-restricted projects, a project that is fully
located within a school district wherein 40 percent or more
of the students are either meeting expectations (Level 4) or
exceeding expectations (Level 5) on the Grade 4 Partner-
ship for Assessment of Readiness for College and Careers
(PARCC) assessment in both math and language arts based
on data available from the New Jersey Department of Edu-
cation as of the application deadline shall receive one
point. NJTIMFA shall rely upon the data effective in the
calendar year of the application deadline, as well as in the
preceding year. For example, the data released in calendar
years 2017 and 2018 by the New Jersey Department of Ed-
ucation will be accepted for applications submitted in
2019. For age-restricted projects, a project that is fully lo-
cated within a municipality wherein 25.00 percent or more
of the residents in the municipality are 55 years of age or
older shall receive one point. NTHMFA shall rely upon the
American Community Survey Five-Year Esfimates, Table
DP05 (ACS Demographic and Housing Estimates), U.S.
Department of the Census. NJHMFA shall rely upon the
data effective in the calendar year of the application dead-
line, as well as in the preceding year, For example, the data
released in calendar vears 2017 and 2018 by the U.S. De-
partment of the Census will be accepted for applications
submitted in 2019.

{b) The Supportive Housing Cycle also includes the fol-
lowing point categories:
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1. Applicants shail be awarded up to five points to the
extent the social services plan required at N.LA.C. 5:80-
33.12(c)14iv incorporates a description of the target popu-
lation’s(s’) supportive service needs, which may include a
range of services across a wide continuum of care and in-
tensity appropriate to the target population(s). The descrip-
tion must acknowledge that each special needs tenant does
not have to utilize the services appropriate to the target
population(s). The social services plan must address the
specific appropriate and needed services to assist tenants to
maintain their housing and stable community living at nio
cost to the tenant. Appropriate and needed services must be
supported by supportive service agreements and evidence-
based practice, research and/or direct practice experience.
Supportive housing projects must have, at a minimum, a
social service coordinator. The supportive services plan
must address the following:

i.  The social service provider(s) must demonstrate
three or more years of experience in providing social
services to the target population(s) or to a related special
needs population;

ii. A description of the proposed services that will
benefit the targeted population, including location of
services (that is, on-site or in the community), documen-
tation to support how these services will be finded, and
how measures to evaluate service outcomes will be ad-
dressed (such as quality of life and consumer satisfac-
tion);

iii. A description of how the service provider will

facilitate tenant/landlord relationships, including detaited
eligibility and ineligibility criteria for tenant selection
and screening (that is, what disqualifies a prospective
tenant), as well as a plan for problem resolution o min-
imize evictions for supportive housing tenants;

iv. Provision of at least one of the following ser-
vices:

(1) Twenty-four-hour, seven-day a week on-call
crisis response capability;

(2) Financial management training from a quali-
fied provider and ongoing budget support; and

(3) Linkage and ongoing follow-up services to
health care, including dental care, and physical health
care and primary health care prevention services; and

v. Mandatory staff training for all on-site personnel
at Jeast annually on matters specific to the special needs
population.

2. Up to two points will be awarded as follows: one
point will be awarded to applicants that will provide on-site
healthy lifestyles education and programming, consisting
of educational workshops and health promotion programs
to encourage better physical and emotional health for ten-
ants of the supportive housing units; and one point will be
awarded to applicants that will provide job training and job
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search assistance and support to tenants of the supportive
housing units. Applicants shall provide evidence of funding
commitments and signed agreements with qualified service
providers specifically identifying a detailed scope of ser-
vices to be provided and term for the provision of these
services. The identified education and/or employment ser-
vice provider must have experience providing services to
the target population,

3. Applicants that plan to develop all of the units as
lease-based permanent supportive housing (no time limit
for tenancy and/or program participation) shall be awarded
two points.

4. Applications that evidence rental assistance finding
commitments from the HUD McKinney-Vento Programs
or other government source(s) of project-based or sponsor-
based rental assistance for all the special needs units shall
be awarded two points.

5. Applications submitted by a qualified nonprofit or-
ganization with 100.00 percent of the general partner inter-
est in the final ownership entity shall be awarded two
points. Applications submitted by a qualified nonprofit or-
ganization with at least 50.00, but less than 100.00, percent
of the general partner interest in the final ownership entity
shall be awarded one point.

6. Projects that encourage integrated community living
opportumities, including mixed-income projects, mixed-
special needs projects, and scattered site projects, shall be
awarded two points,

7. Five points shall be awarded to projects that meet all
of the following minimum living standards:

i.  Dwelling units in which each bedroom measures
not less than 100 square feet;

ii.  Unrelated residents have thejr own bedroom;

Hi. No more than four unrelated adults share a bath-
room; and

iv. Residents have access to a full kitchen for meal
preparation.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.IR. 1441(a), 26 N.JR. 2818(a).

In (a), inserted reference to Rural Cycle and amended N.J.A.C. refer-
ence; in {2}1, inserted “up to a maximum of 10 points™; in (2)3, subst-
tuted “the sponsor/social service™ for “is social service™ and in (a}4,
added [ast two sentences, '

Recodified from N.J.A.C. 5:80-33.16 and amended by R.1998 d.279,

effective Tune I, 1998,

See: 30 N.LR. 1132(a}, 30 N.JR. 1978(a).

In {(a), rewrote the introductory paragraph and 4, and deleted 7. For-
mer N.JLA.C. 5:80-33.21, Committee review, was recodified to N.J.A.C.
5:80-33.26,

Recodified from N.J.A.C. 5:80-33.21 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(=), 31 N.JR. 860(a).

In (&}, changed N.J.A.C. references in the introductory paragraph,
substituted “sponsor and/or social” for “sponsor/social” in 3, and substi-
tated a reference to six points for a reference to four points in 5. Former
N.LA.C. 5:80-33.19, HOPE VI Cycle, recodified to N.J.A.C. 5:80-
33.18.
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Amended by R.2000 ¢.132, effective March 20, 2000,
Ses: 32 NLIR. 191(a), 32 N.LR. 1065(a).

In (), rewrote the introductory paragraph and 1, inserted “stated in
the application™ at the end of the first sentence in 2, inserted “housing”
following “needs™ in 3, inserted *, available, appropriate” following
“affordable” in 4, and added 7.

Armended by R.2001 d.170, effective May 21, 2001,
Ses; 33 N.LR. 932(a}, 33 N.IR. 1573(b).

Rewrote section.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLLR. 1574{a), 34 N.I.R. 2417(a).

In {a), amended N.J.A.C. references in the first sentence and deleted
the second sentence in the introductory paragraph, deleted 1 and i; in (b),
substituted “applicant” for “sponsor” in 3 and 6, and substituted “owner”
for “sponsor” in 4.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.J.R. 2818(a).
Recodified from N.JLA.C. 5:80-33.15 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

In (a), changed N.J.A.C. reference in the infroductory paragraph.
Former N.EA.C. 5:80-33.18, Tie-breaker system, was recodified to
NJA.C. 5:80-33.23.%"

Recodified from NJA.C. 5:80-33.18 and amended by R.i999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.LR. 860(a).

Rewrate (2). Former N.J.A.C. 5:80-33.17, Point system for the Urban
Cyele, recodified to N.LA.C. 5:80-33.16.

Amended by R.2000,d.132, effective March 20, 2060,
See: 32N.IR. 191(2), 32 NLIR. 1065(a).

Rewrote the section.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.ILR. 932(a), 33 N.LR. 1573(b)

Rewrote (a)1; added a new (2)2; recedified former ()2 as (2)3 and
added the last sentence; added (c).

Amended by R.2002 d.233, effective Tuly 15, 2002.
See: 34 NLIR. 1574(a), 34 N.JR. 2417(a).

In (a), amended the N.J.A.C. reference in the introductory paragraph,
rewrote 3; rewrote {c}.

Recodified from N.IA.C. 5:80-33.19 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.JLR. 3298(b).

In (a), substituted “Family™ for “Suburban/Rural”, amended N.LA.C.

reference; in (b), added 7.
Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 3879(2), 38 N.JR. 1432(a). .

Section heading was “Poini system for the Special Needs Cycle”; sub-
stituted “Supportive Housing” for “Special Needs” throughout; rewrote
(b).

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 NJR. 839(a), 40 N.LR. 2429(b).

Rewrote (b)1; added new (b)2; recodified former (b)2 through (b)3 as
(b)3 through {b)6; rewrote (b)3; in (b)4, inserfed “lease-based™; in (B)5,
substituted “project-based or sponsor-based” for “project based” and
substituted “ail the special needs units” for “at least 50 percent of the
project™; in (b6, substituted “one point™ for “two points”; and added
()7,

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NULR. 917(a), 41 N.LR. 1994(a).

Rewrote (b),

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.LR. 530(a), 45 N.LR. 1511{a).

In (@), substituted “at™ for “in”, a comma for “and” following “units”,
and inserted “, and NJ.A.C. 5:80-33.15(2)21 concerning supportive
housing umits”.

Amended by R.2017 d.038, effective March 6, 2017.
See: 48 N.LR. 1989(a), 49 N.LR. 435(a).

Rewrote the section.

Amended by R.2019 d.058, effective June 3, 2019,
See: 50 N.T.R. 2282(a), 51 N.LR. 833(a).
Rewrote the section.
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5:80-33.18 Point system for the Final Cycle

The point system for the Final Cycle is the same as for the
Family Cycle.

New Rule, R.1998 4.279, effective June 1, 1998.
See: 30 NLLR. 1132(a), 30 NLIR. 1978(a).

Former NLLA.C. 5:80-33.19, Municipal cormment, was recedified to
N.JA.C. 5:80-33.24,

Recodified from N.JA.C. 5:80-33.19 and amended by R.1999 4.120,

effective April 5, 1999,

See: 31 NLJR. 122(a), 31 NJR. B60(a}).

Changed N.J.A.C. reference, and deleted “and the point category in
MN.IAC. 5:80-33.17(2)9 concerning HUD froubled projects” at the end.
Former N.LA.C. 5:80-33.18, Potnt system for the Suburban/Rural Cycle,
recodified to N.J.A.C. 5:80-33.17.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191{a), 32 N.TR. 1065(a).

Amended by R.2002 d.233, effective July 15, 2002
See: 34 N.LR. 1574(a), 34 NLLR. 2417(a).

Amended N.J.A.C. reference, deleted “municipal, county and” pre-
ceding “public housing” and substituted “waiting lists” for “support™
following “authority”.

Recodified from N.JA.C. 5:80-33.20 and amended by R.2003 d.309,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.ER. 3298(b).

Rewrote the section.

5:80-33.19 Tiebreaker system

(a) The following tiebreaker system shall be used to break
ties between projects with the same score:

1. If competing projects have a tie score, a tax credit
reservation shall be awarded based on the following:

i, In the Senior Cycle, a tax credit reservation shatl
be awarded to the project with the least amount of tax
credits per tax credit unit.

ii. In all other cycles and the Mixed-Income Re-
serve, a tax credit reservation shall be awarded to the
project with the least amount of tax credits per tax-credit
bedroom.

iii. In all cycles, supcrmten&ent unit(s) shall not be
included for purposes of calculating the ticbreaker,

2. If there is still a tie after the first tiebreaker, the tax
credit reservation shall be awarded to the project with a
fower total development cost per bedroom. Superintendent
unit(s) shall not be inchided for purposes of calculating the
fiebreaker.

Amended by R.1997 4.284, effective July 7, 1997,
See: 29 NLI.R. 1441(a), 29 N.LR. 2818(a).

In (a)1, substituted “the lowest amount ____ per low-income bedroom™
for “lower intermediary fees per low income unit™; in ()2, substituted
“per bedroom” for “per unit”; and deleted (2)3 and 4.

Recodified from N.JLA.C. 5:80-33.18 by R.1998 d.279, effective June i,

1998.

See: 30 N.JR. 1132(a), 30 N.JR. 1978(a).

Former N.LA.C. 5:80-33.23, Reservations, aliocations and binding
commitments, was recodified to N.J.A.C. 5:80-33.28.

Recodified from N.J.A.C. 5:80-33.23 by R.1999 d.120, effective Aprii 5,

1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Former NLLAC. 5:80-33.21, Point system for the Special Needs Cy-

¢cle, recodified to N.JLA.C. 5:80-33.19.
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Amended by R.2001 d.170, effective May 21, 2001.
See: 3 NLIR. 932(a), 33 NLLR. 1573(b).

In (a}], added the last sentence.

Recodified from N.J.A.C. 5:80-33.21 by R.2003 d.300, effective July 21,

2003.

See: 35 NLLR. 1616(a), 35 N.J.R. 3298(b).

Former NLJLA.C. 5:80-33.19, Point system for the Special Needs Cy-
cle, recodified to N.J.A.C. 5:80-33.17.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

Rewrote (a)1.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 835(a), 40 N.J.R. 2429(b).

Rewrote (a)1.

Amended by R.2010 d.060, effective April 19, 2010.
See: 42 N.LR. 583(a), 42 N.LR. 776(a).

In (a)l, substituted “tax credits per tax credit unit” for “Balanced
Housing/Home Express funds per Balanced Housing/Mome Express
unit”,

Amended by R.2011 4.239, effective September 6, 2011,
See: 43 NLIR. 917(a), 43 N.J.R. 2293(a).
In (a)1, substituted “bedroom” for “unit”.
Amended by R.2013 d.086, effective June 17, 2013.
See: 45 NJR. 530(a), 45 N.JR. 1511(a).

Rewrote the section.

Amended by R.2017 d.038, effective March 6, 2017,
See: 48 N.IR. 1989(a), 49 N.J.R. 435(a2).

Deleted former (a)li; and recodified (2)lii through (2)liv as (a)li
through (a}liii.

Amended by R.2019 d.058, effective Fane 3, 2019,
See: 50 N.JR. 2282(a), 51 N.JR. 833(a).

In (a)1ii, substituted “the Mixed-Income Reserve” for “set-asides”

and “tax-credit” for the second occurrence of “tax credit™.

5:80-33.20 Municipal comment

‘The Code requires that the chief executive officer of the
municipality in which the project is to be located be given the
opportunity to comment on the project. The application may
include a letter from the chief executive officer of the munic-
ipality or NJHMFA staff shall notify the chief executive of-
ficer of the municipality and allow him or her a reasonable
opportunity to comment on the project.

Recodified from N.J.A.C. 5:80-33.19 by R.1998 d.279, effective June 1,
1998.
See: 30 N.JR. 1132(a), 30 N.LR. 1978(a).
Former N.JLA.C. 5:80-33.24, Obtaining TRS Form 8609, was recodi-
fied to NLIA.C. 5:80-33.29.
Recodified from N.J.A.C. 5:80-33.24 by R.1999 d.120, effective April 5,
1999,
See: 31 N.LR. 122(a), 31 NLIR. 860(a).
Former N.LA.C, 5:80-33.22, Point system for the Final Cycle, recodi-
fied to NLILA.C. 5:80-33.20,
Amended by R.2002 d.233, effective Tuly 15, 2002.
See: 34 N.LR. 1574(a), 34 NLLR. 2417(a).
Amended the second sentence.
Recodified from N.J.A.C. 5:80-33.22 by R.2003 d.300, effective July 21,
2003,
See: 35 N.IR. 1616(a), 35 N.LR. 3298(b).
Former N.J.A.C. 5:80-33.20, Point system for the Final Cycle, recodi-
fied to N.J.A.C. 5:80-33.18,

5:80-33.21

(a) Section 42(m)(2)a) of the Code provides: “The hous-
ing credit dollar amount allocated to a project shall not ex-
ceed the amount the housing credit agency determines is nec-
essary for the financial feasibility of the project and its viabil-
ity as a qualified low-income housing project throughout the

Application needs analysis
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credit period.” This determination, known as the “needs anal-
ysis,” shall be performed by NJHMFA. with respect to those
applications fulfilling the eligibility requirements at N.J.A.C.
5:80-33.12. In the needs analysis, NJTHMFA shall compare
the project’s total development costs to the funding sources
the applicant has identified to meet those costs. As part of its
obligation under Section 42(m)(2) of the Code, NJHMFA
shall determine the reasonableness of the developmental and
operational costs of the project and may make adjustments to
costs as necessary to ensure the viability of the project
throughout the credit period and compliance with the QAP.
Such adjustments shall not trigger a point deduction under
NJ.AC. 5:80-33.15(2)22. If the total funding sources not
including tax credit equity are less than the total development
costs, then a funding gap exists and the applicant has demon-
strated a need for credits, provided, however, that the follow-
ing conditions are satisfied:

I.  The project’s development and operational costs are
reasonable as required under Section 42(m)(2)(B)(iv) of
the Code;

2. Funding sources identified by the applicant meet the
requirements listed under N.J.A.C. 5:80-33.12(c)6;

3. The project is financially feasible in terms of the ex-
istence of sufficient sources to pay for total development
costs; and

4. The project shall remain viable throughout the credit
period.

(b) Financing arrangements shall be evaluated to ensure
that projects are not structured to artificially increase basis.
Such arrangements include drawing down entire bridge or
secondary loans at construction closing instead of using such
financing on an as-needed basis. NJHMFA reserves the right
to assume a mortgage higher than the mortgage commitment
submitted by the applicant if it is determined that the mort-
gage amount stated in the commitment is underestimated. If
NJHMFA has a reasonable basis for concluding the equity
factor submitted by the applicant is inconsistent with market
conditions, NJHMFA reserves the right to adjust the equity
factor in its underwsiting. NIHIMFA reserves the right o re-
quire an appraisal at the applicant’s expense. If the applicant
acquires the property for more than appraised value, the over-
age shall be added to the sources of funds so as not to create
artificial need,

(c) NJHMFA shall perform needs analyses at three sepa-~
rate times: application, allocation, and at the time the project
is placed in service. (See N.J.A.C. 5:80-33.23 and 33.27.)
Pursuant to section 31 of the Protecting Americans from Tax
Hikes Act of 2015, the applicable credit percentage shall be
nine percent for the 70 percent present value credit. The cred-
it amount reserved is limited to the lesser of:

L. The credit amount based on the needs analysis; or

2. The credit amount generated from the project’s qual-
ified basis, as (potentially) capped by the eligible basis lim-
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its. Unless a project has an alternate funding source such as
a developer fee able to be deferred, a project whose eligible
basis is reduced by the eligible basis limits (thereby reduc-
ing the credit amount) may be declared infeasible due to a
fimding gap caused by the resulting shortfall in syndication
proceeds.

(d) Buildings placed in service after July 30, 2008 that re-
ceive the 70 percent value credit shall be eligible for up to a
30 percent boost in eligible basis to the extent that the devel-
oper can demonstrate that the boost is necessary to achieve
financial feasibility.

Amended by R.1997 d.284, effective July 7, 1997,
See: 20 N.IR. 1441(a), 20 N.IR, 2818(a).

In (), substituted “Section 42(m){2)(a) of the Code” for “The Code™;
in {b), amended N.LA.C. reference; in (b)2, inserted *, as (potentially)
____syndication proceeds”.

Recodified from N.LA.C. 5:80-33.20 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 MN.IR. 1133(a), 30 N.J.R. 1978(2).

In (a}, changed N.J.A.C. references in the introducfory paragraph and
in 2; in (b), added-a riew last sentence; and in (¢), changed the N.LA.C.
reference in the imtroductory paragraph. Former NJ.A.C. 5:80-33.25,
Placed in service needs analysis, was recodified to N.J.A.C. 5:80-33.30.
Recodified from N:TA.C. 5:80-33.25 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.ER. 122(a), 31 N.IR. 860(a).

In (&) and (c), changed N.JA.C. references throughout Former
N.IA.C. 5:80-33.23, Tie-breaker system, recodified to N.J.A.C. 5:80-
33.21.

Administrative change.

See: 31 NLJR. 1311(b).

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.L.R. 191{a), 32 N.IR. 1065(a).

In ()2, changed N.J.A.C. reference; and in (b), added the last two
sentences.

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 NLLR. 932(a), 33 N.LR. 1573(b).

In (c), changed N.J.A.C. reference.

Recodified from N.LA.C. 5:80-33.23 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(2), 35 NLLR. 3295(b).

Former N.LA.C. 5:80-33.21, Tiebreaker system, recodified fo
NJAC. 5:80-33.19.

Amended by R.2006 d.£12, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.LR. 1432(a).

In (¢)2, substituted “deferred” for “pledged”.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.1R. 839(a), 40 N.J.R. 2429(b).

Rewrote the introductory paragraph of (c).
Amended by R.2009 d.154, effective May 4, 2009,
See: 41 NLLR. 917(a), 41 N.IR. 1994(a).

In the infroductory paragraph of (c), inserted the second sentence and
inserted “for the 30 percent present value credit™ in the third sentence;
and added (d).

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.JR. 530{a), 45 N.JR. 151 1(a).

In the introductory paragraph of (a), inserted the fourth and fifth sen-
tences, and inserted a comma following “provided”; and in (¢), substitut-
ed “30” for “317, and deleted “for the 30 percent present value credit”
following “percentage™.

Amended by R.2017 4.038, effective March 6, 2017.
See: 48 N.JR. 1989(a), 49 N.I.R. 435(a).

In the imtroductory paragraph of (a), substituted “42(m)(2}" for
“42(m)2”, and updated the second N.J.A.C. reference; and rewrote the
introductory paragraph of (c}.
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5:80-33.22 Committee review and reconsideration pro-
cess

{(a) Based on the rankings, eligibility review, and needs
analysis, NJHMFA shall make reservation award recommen-
dations to a quorum of the Tax Credit Commiftee. The Tax
Credit Committee shall consist of the Commissioner of DCA

or designes, the Executive Director and three members of the
NIHMFA staff designated by the Executive Director.

(b) The Committee shall review the rankings, eligibility,
and tiebreaker decisions as well as requests for reservations
from the Reserve, and shall award tax credit reservations ac-
cordingly. All applicants shall be notified in writing whether
their projects received a reservation or not and the basis for
the decision. A reservation commitment letter shall be mailed
to all reservation recipients.

(c) An applicant may appeal any decision of the Tax Cred-
it Committee by submitting a written request for reconsidera-
tion to the Executive Director of NJHMFA no later than 10
business days from the date of the Tax Credit Committee
meeting at which awards/decisions are announced. The re-
quest shall include a comprehensive discussion of the basis
for reconsideration. Such requests will be considered prompt-
ly by the Tax Credit Committee and the Committee’s disposi-
tion of the request shall constitute final agency action. In the
absence of a request for reconsideration, the date of the Tax
Credit Committee meeting at which awards/decisions are
anmounced shall constitute the date of final agency action.

Recodified from N.J.A.C. 5:80-33.21 by R.1998 d.279, effective June 1,

1998.

See: 30 N.LR. 1132(a), 36 N.LR. 1978(a).

Former N.JLA.C. 5:80-33.26, Project cost cerfification, was recodified
to N.JLA.C. 5:80-33.31.

Recodified from N.J.A.C. 5:80-33.26 and amended by R.1999 d.120,

effective April 3, 1999.

See: 31 N.LR. 122(a}, 31 N.I.R. 860(a).

In (c), rewrote 1 and 2. Former N.J.A.C. 5:80-33.24, Municipal com-
ment, recodified to N.J.A.C. 5:80-33.22.

Amended by R.2000 d.132, effective March 20, 2600,
See: 32 N.JR. 191(a), 32 N.TR. 1065(a).

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 NLLR. 932(a), 33 N.LR. 1573(b).

In (b), deleted the last two sentences; deleted {c).

Recodified from N.LA.C. 5:80-33.24 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35N.IR. 1616(a), 35 N.J.R. 3298(b).

In (b), deleted “Committee decisions are final” preceding the second
sentence; added (c). Former N.LA.C. 5:80-33.22, Municipal comment,
recodified to N.JLA.C. 5:80-33.20.

Amended by R.2010 d.060, effective April 19, 2010,
See: 42 N.IR. 583(a), 42 N.LR. 776(a).

In (a), deleted “of NJHMFA” following “Executive Director™ and in-
serted the last sentence.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.JR. 917(a), 43 N.ER. 2293(a).

In (a), inserted “a quorum of”, and deleted “executive” preceding
“gtaff”.

Amended by R.2013 d.086, effective June 17, 2013,
See: 45 NLIR. 530(a), 45 NLIR. 1511(a).

Rewrote (a); and in (b), inserted a comma following “eligibility”, and

inserted “, and shall award tax credit reservations accordingly”.
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5:80-33.23  Allocation needs analysis

In accordance with Section 42(m)2) of the Code,
NIHMFA evaluates the need for the tax credit at the time of
application, the time of allocation, and after the building is
placed in service. The credit amount allocated is limited to
the lesser of the credit amount based on the needs analysis or
the credit amount generated from the project’s qualified basis
(as potentially capped by the eligible basis limits). The de-
termination of whether the credit amount reserved is needed
for the financial feasibility and continued viability of the pro-
ject shall include an examination as to whether there have
been increases or decreases in project costs, other funding
sources or rental subsidies which would result in a higher
allocation than needed. Tf NJHMTFA has a reasonable basis for
concluding the equity factor submitted by the applicant is
inconsistent with market conditions, NJHMFA reserves the
right to adjust the equity factor in its underwriting, Any sub-
stantive changes to the project’s financing plan or costs shall

be explained in detail and may cause the project to be recon- -

sidered by NTHMFA.

Recodified from NJ.A.C. 5:80-33.22 and amended by R.1998 d.279,
effective June 1, 1998,
See: 30 N.JR. 1132(a), 30 N.IR. 1975(a).
Added a new fourth sentence. Former N.JLA.C. 5:80-33.27, Extended
use agreement, was recodified to N.J.A.C. 5:80-33.32.
Recodified from N.LA.C. 5:80-33.27 by R.1999 d.120, effective April 5,
1999,
See: 31 NUJR. 122(a), 31 N.JR. 860(a).
Former N.LA.C. 5:80-33.25, Application needs analysis, recodified to
N.JAC. 5:80-33.23.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NJ.R. 191(a}, 32 N.LR. 1065(a).
Inserted “at the time™ following “tax credit” in the first sentence.
Recodified from N.J.A.C. 5:80-33.25 by R.2003 d.300, effective July 21,
2003.
See: 35 N.LR. 1616(a), 35 N.J.R. 3298(b).
Former N.JA.C. 5:80-33.23, Application needs analysis, recodified to
N.J.A.C. 5:80-33.21.

5:80-33.24  Reservations, allocations and binding com-
mitments

(a) Once the reservation is final as described in N.J.A.C.
5:80-33.22(b), projects must meet allocation criteria estab-
lished by the Code and these tules in order to qualify for an
allocation of tax credits. (The IRS does not recognize the res-
ervation processes of housing credit agencies.) The deadline
for meeting the allocation criteria described in (a)1 and 2 be-
low is November 30 or the next business day if the 30th is a
weekend or holiday. The deadline for meeting the 10-percent
test required under 26 U.S.C. § 42(h)(1)(E)(ii) is six months
from the date the carryover allocation agreement is executed
by NJHMFA. The NJHMFA form evidencing satisfaction of
this test must be completed and certified by an independent
certified public accomtant. Accrued developer fees in car-
ryover basis shall not exceed the lesser of the fee earned to
date or 20 percent of the total developer fee. On a case-by-
case basis, NJHMFA may extend its filing deadline if the
owner can show good cause; however, in order to defray the
added expense and regulatory burden of processing allocation
requests that arrive after the deadline, an extension fee of
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$1,000 shall be payable to NJHMFA for each week or part
thereof that the owner is late in submitting a complete pack-
age. NJHMFA reserves the right to rescind a reservation if a
deadline is unmet.

1. Owners requesting a carryover allocation shali sub-
mit their certification for carryover which demonstrates
that all sources shown on the owner’s carryover schedule
are accurate; and that the costs shown in eligible basfs are
allowable under the Code. Title ownership is not required
for carryover allocations, but site control must be main-
tained. Projects receiving carryover allocations have until
the end of the second year after the execution of the car-
ryover allocation agreement to place the project in service.

2. Owners requesting an allocation for a building in the
same year the building places in service may receive a car-
ryover allocation or a placed in service allocation depend-
ing upon the building’s placed in service date. A building
must be issued an allocation no later than December 31 of
the year it is placed in service.

i If the building is placed in service on or prior to
August 1, the allocating document shall be the IRS Form
8609 and the owner shall submit all requirements Jisted
in N.J.A.C. 5:80-33.26 by the filing deadline established
in (a) above.

ii. I the building is placed in service after August 1,
and if the timing of the final project cost certification,
permanent closing and the like do not allow for the time-
ly issuance of an IRS Form 8609 by December 31, a car-
ryover allocation shall be issued to the project provided
that the owner submits to NJHMFA. an updated 10 per-
cent letter from the partnership’s accountant reflecting
the new reasonably expected basis in the building,

(b) NJHMFA may, in its discretion, enter into a binding
commitment to allocate credits from future years’ tax credit
authority to fund projects that successfully compete in addi-
tional tranches of the Cycles at N.J.A.C. 5:80-33.4 through
33.7, subject to any set-asides thereunder, as the Tax Credit
Committee may decide to conduct in its discretion, or projects
in a competitive cycle affected by an error as determined by
the Tax Credit Committee. In no event shall the project re-
ceive credits and/or a binding commitment exceeding the
maximum eligible tax credit amount.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NJR. 1441(a), 29 N.J.R. 2818(a),

Deleted former (a); recodified former (a)l through 3 as (a) through
{c); in (b), substituted “October 15 (November 15 for Final Cycle reser-
vations)” for “November 1st”, and inserted sixth through eighth sentenc-
es; and in (c), inserted “typically” following “allocating document is”,
substituted “October 15 (November 15 for Final Cycle reservations) all
items required by” for “November 1st all the requirements listed under”,
inserted fifth and sixth sentences, and deleted “(evidenced by a signed
IRS Form 8609 from NJHMFA” following failed 1o receive an alioca-
tion™.

Recodified from N.JLA.C. 5:80-33.23 and amended by R.1998 d.279,

effective fune 1, 1998.

See: 30 N.JR. 1132(a), 30 N.LR. 1978(a).
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Rewrote the section. Former N.JLA.C. 5:80-33.28, Returning credits,
was recodified to N.JLA.C. 5:80-33.33,

Recodified from N.JA.C. 5:80-33.28 and amended by R.1699 d.120,

effective April 5, 1999,

See: 31 NLLR. 122(a), 31 N.ER. 860{a)}.

In (a), changed N.ILA.C. references throughout; and in (b), deleted
“provided such project can meet the ten percent carryover test” at the
end of the introductory paragraph, rewrote 1, and inserted a new third
sentence in 2. Former N.JA.C. 5:80-33.26, Committee review, recodi-
fied to N.T.A.C. 5:80-33.24.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191{a), 32 N.JL.R. 1065(a).

In (a)i, inserted “, fully executed deed of easement and restrictive
covenant (if the property has been acquired by the carryover allocation
date)” following “carryover”; and in (b)1, deleted “(or the Reserve if the
Final Cycle is cancelled)” following “Final Cycle” in the first sentence,
and inserted a new second sentence.

Amended by R.2001 4.170, effective May 21, 2001,
See: 33 NLIR. 932(a), 33 N.LR. 1573(b).

In (a), substituted “30” for “157, inserted “or the 30th” after “15th”,
substituted “an” for “a graduated” following “deadline” and deleted
“$500.00 per week or part thereof in November and” following “Cycle”;
and in (a)2i, changed:N.J.A.C. reference.

Amended by R.2002:4.233, effective July 15, 2002.
See; 34 N.LR. 1574(a), 34 N.JR. 2417(a).

In (a), rewrote the-introductory paragraph and substitufed “Owners”
for “Sponsors” throughout; in (b}, rewrote 1 and added 3.

Recodified from N.EA.C. 5:80-33.26 and amended by R.2003 d4.300,

effective July 21;-2003.

See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

In (a), amended N.J.A.C. reference in the introductory paragraph; in
1, substituted “which demonstrates” for ©, fully executed deed of ease-
ment and restrictive covenant (if the property has been acquired by the
carryover allocation date); rewrote (b). Former N.IA.C. 5:80-33.24,
Committes review, recodified to N.JLA.C. 5:80-33.22,

Amended by R.2006 d.112, effective March 20, 2006.
Seer 37 NLJR. 3879(a}, 38 N.LR. 1432(a).

In (b)2, deleted “is a preservation project and”.
Amended by R.2007 d.168, effective May 21, 2007.
See: 39 N.JR. 28i(a), 39 N.J.R. 2011{a}.

In (a), substituted “November 30 or the next business day if the 30th
is a weekend” for “October 15 {November 30 for Final Cycle reserva-
tions) or the next business day if the 15th (or the 30th) is a weekend”,
and “the carryover allocation agreement is executed” for “a tax credit
reservation is issued by the Tax Credit Committes”.

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLLR. 83%(a), 40 N.L.R. 2429(h).

In the introductory paragraph of (a), inserted “by NJHMFA”,
Amended by R.2009 d.154, effective May 4, 2009
See: 41 N.LR. 917(a), 41 N.LR. 1994(a).

In the introductory paragraph of (a), substituted “six” for “three”.
Amended by R.2011 d.239, effective September 6, 2011.

See: 43 NLLR. 917(a), 43 N.LR. 2293(a).

Rewrote (b).

5:80-33.25 Allocation/issuance fee schedule

Projects requesting an allocation of tax credits shall pay a
fee equaling two percent of the allocation amount over the
10-year credit period for NJHMFA-financed projects and
three percent of the issuance amount over the 10-year credit
period for non-NJHMFA-financed projects. One-haif of the
fee shall be paid at the time the allocation criteria described
above at N.J.A.C 5:80-33.24(a) is submitted to NJTHMFA. For
projects requesting an issuance of tax credits from volume
cap, the issuance fee shall equal two percent of the issuance
amount over the 10-year credit period for NJHMFA financed
projects and three percent of the issuance amount over the 10-
vear credit period for non-NJHMFA financed projects. One-
half of the fee shall be paid at the time the credit determina-
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tion described at N.LA.C. 5:80-33.9(a)1 is made. For both
types of project, the balance {adjusted higher if volume cap
tax credit issuance increases) shall be paid prior to issuance of
the IRS Form 8609, Allocafion/issuance fees are non-
refundable,

New Rule, R.2G01 d.170, effective May 21, 2001.
See: 33 N.LR. 932(a), 33 NULR. 1573(b).
Former N.JLA.C. 5:80-33.27, Obtaining IRS Form 8609, recodified to
N.JI.A.C. 5:80-33.28.
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLIR. 1574{x}, 34 N.LR. 2417(a).
Rewrote the section.
Recodified from N.J.A.C. 5:80-33.27 and amended by R.2003 d.300,
effective July 21, 2003,
See: 35 N.TR. 1616(a), 35 N.L.R. 3298(b).
Former N.JLA.C. 5:80-33.25, Allocation needs analysis, recodified to
N.JA.C. 5:80-33.23.
Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.IR. 3879(a), 38 N.JR. 1432(a).
Deleted “carryover™.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 NLR. 839(a), 40 N.LR. 2425(b).
Inserted the last sentence.
Amended by R.2019 4.058, effective June 3, 2015.
See: 50 N.JR. 2282(a), 51 N.JLR. 833(a).
Inserted “for NJHMFA-financed projects and three percent of the is-
suance amount over the 10-year credit period for non-NJHMFA-
financed projects”.

5:80-33.26 Obtaining IRS Form 8609: deadlines and
extension fees

{a) The IRS Form 8609 is the form used by owners to
claim the low-income housing tax credit. A form is issued for
each building in the project that contains tax credit units. Pri-
or to issuance of the IRS Form 8609, NJHMFA must receive
all required information from the owner, including the alloca-
tionfissnance fee described at N.J.A.C. 5:80-33.25. For pro-
jects receiving credits from the nonprofit set-aside, this shall
include an attorney’s opinion letter which states that no for-
profit developer or member of the investor limited partner
held a seat on the nonprofit’s board of directors, NJHMFA
{or its authorized designee) may also conduct an on-site in-
spection of the project to confirm that all representations
made in the project’s tax credit application have been met.
Upon completion of the NTHMFA evaluation (which includes
the placed in service needs analysis) and attendance by the
project owner or representative at an NJHMFA-sponsored
compliance monitoring seminar, NJHMFA shall complete
Part 1 of the IRS Form 8609 and shall forward a copy, as filed
with the IRS, to the project owner. Owners should be sure to
make copies of the signed IRS Form 8609 as a copy must be
filed each year with Federal tax returns.

(b) The entire IRS Form 8609 request package, including
the allocation/issuance fee described at N.JA.C. 5:80-33.25
and the audit report, in a form acceptable to NJHMFA, must
be submitted to NJHMFA within 90 days after permanent
foan closing. On a case-by-case bagis, NJTHMFA may extend
its filing deadline if the owner can show good cause; howev-
er, in order to defray the added expense and regulatory bur-
den of processing IRS Form 8609 requests that arrive after
the deadline, an extension fee of $1,000 shall be payable to
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NIHMFA for each week or part thereof that the owner is late
in submitting a complete package. NJHMFA reserves the
right to recapture an allocation if a deadline is unmet,

(c) Failure of a project to fulfill all representations made in
its application may result in a delay and/or non-issuance of
the TRS Form 8609. At its sole discretion, NJHMFA may
impose penalties for failure to comply with eligibility or point
requirements, such penalties to include, but not be limited to,
the imposition of financial penalties, a reduction in the allo-
cated credit amount or the unilateral cancellation of an alloca-
tion. Generally, a financial penalty or reduction in the amount
of credits will be imposed in an amount commensurate with
the violation. For example, if a project fails to meet the min-
imum expenditures under N.J.A.C. 5:80-33.15(a)6, credits
may be reduced by or a financial penalty imposed in the de-
linquent amount, which amount may be affected by remedial
measures, il any, taken in order to comply with the represen-
tation(s). However, NJHIMFA reserves the right to unilateral-
1y cancel an allocation for severe and/or persistent violations.

(d) IRS Form 8609 shall not be issued to projects that have
a general partner, voting member, developer, or related party
that owns a managing or controlling interest in a New Jersey
LIHMTC project with an uncorrected noncompliance until such
noncompliance is corrected.

Amended by R.1997 d.284, effective Tuly 7, 1997.
See: 29 N.ER. 1441(a), 29 N.LR. 2818(a).

In third sentence, substituted reference to required information for
reference to specified required items and in the fourth sentence substitut-
ed reference to completed NJHMFA evaluation and placed in service
needs analysis for reference to completed items and any other requested
information.

Recodified from N.J.A.C. 5:80-33.24 by R.1998 d.279, effective June 1,

1998.

See: 30N.JR. 1132(a}, 30 N.IL.R. 1978(a).

Former N.JAC. 5:80-33.29, Retuming credits, was recodified fo
N.JAC. 5:80-33.34,

Recodified from N.J.A.C. 5:80-33.29 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.I.R. 860(a).

Inserted a new third sentence, Former N.J.A.C. 5:80-33.27, Allocation
needs analysis, recodified fo N.J.A.C, 5:80-33.25.
Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.LR. 191(a), 32 N.I.R. 1065{a).

Inserted a new fourth sentence, and inserted “and attendance by the
project owner and managing agent at an NJHMFA-sponsored compli-
ance monitoring seminar,” following “needs analysis)” in the new sixth
sentence.

Recodified from N.JLA.C. 5:80-33.27 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.IR. 973(a), 33 N.LR. 1573(b).

Rewrote the second sentence. Former N.LA.C. 5:80-33.28, Placed in
service needs analysis, recodified to N.LA.C. 5:80-33.29.
Amended by R.2002 d.233, effective July 15, 2002.

See: 34 N.LR. 1574(a), 34 N.LR. 2417(a).

Designated the existing text as (a) and substituted “(or ifs authorized
designee)” for “staff” following “NJIBMFA”; added (b).

Recodified from N.J.A.C. 5:80-33.28 and amended by R.2003 d.300,

effective Fuly 21, 2003.

See: 35 N.LR. 1616{a), 35 N.LR. 3298(b).

In (), amended NJ.A.C. reference; in (b), substituted “Form 8609
for “form”, amended N.J.A.C. reference. Former NJ.A.C, 5:80-33.26,
Reservations, allocations and binding commitments, recedified to
N.JLA.C. 5:80-33.24.
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Amended by R.2006 d.112, effective March 24, 2006.
See: 37 N.JR. 3879(a), 38 N.IR. 1432(a).

Int (&), added “that contains tax credit units” and substituted “may” for
“shall”.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39N.JR. 281(a), 39 N.ILR. 201 1(a).

Added (c) and (d).

Amended by R.2008 d.133, effective May 19, 2008,
See: 40 N.IR. 839(a), 40 N.LR. 2429(b).

In (b), substituted “within 90 days after the last building in the devel-
opraent is placed in service pursnant to JRS Notice 88-116™ for “at the
Iatter of six months following the issuance of the final certificate of
occupancy for the project or two months after the first year of the credit
period™.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 NLLR. 917(a), 43 N.ILR. 2293(a).

In (a), substituted “or representative™ for “and managing agent”,
Amended by R.2013 d.086, effective June 17, 2013.

See: 45 NLIR. 530(a), 45 N.IR. 1511(a).

In (b), substituted “permanent loan closing” for “the last building in
the development is placed in service pursuant to IRS Notice 88-116",

5:80-33.27 Placed in service needs analysis

(2) Pursuant to Section 42(m)(2) of the Code, NJEIMFA
shall conduct the last of its required needs analysis evalua-
tions at the fime the project places in service. The analysis
shall be based on the project cost certification of an inde-
pendent C.P.A. and the permanent financing sources (see
N.JLA.C. 5:80-33.28). If the amount of the tax credit request
is not needed for the financial feasibility of the project and its
viability as a qualified low-income housing project through-
out the credit period, the amount of the tax credit shall be
reduced to the needed amount.

(b) The determination of whether the amount requested is
needed for financial feasibility and continued viability of the
project shall include an examination as to whether there have
been increases or decreases in project costs, other fimding
sources or rental subsidies which would result in a higher
allocation than needed. If NJTHMFA has a reasonable basis for
concluding the equity factor submitted by the applicant is
Inconsistent with market conditions, NJHMFA. reserves the
right to adjust the equity factor in its underwriting. The Code
requires that NJTHMFA reduce the credit amount based upon
need; however, this does not mean that NYHMFA will jeop-
ardize the long-term financial feasibility and viability of the
project by arbitrarily taking back credits. For example, if the
equity market improved so that projects were able to get bet-
ter pricing from investors, NJHMFA would not necessarily
reduce the credit on those projects that use the “excess” cred-
its to cover cost overrims or provide betterments in the pro-
jects such as upgrading the security system, landscaping, pro-
vision of appliances such as washers, and the like, NJHMFA
shall not allow these additional funds to be used to increase
the developer fee over that shown on the application,

(¢} For each needs analysis, a Sponsor Certification shall
be submitied. Any substantive changes to the project’s fi-
nancing plan or costs shall be explained in detail and may
cause the project to be reconsidered by NJFEIMFA.
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Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.IR. 1441(a), 29 N.I.R. 2818(a).

Deleted “eligible basis amount” following “increase the developer
fee”.

Recodified from N.LA.C. 5:80-33.24 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 N.ER. 1132(a), 30 N.ILR. 1978(a).

I (a), changed N.LA.C. reference; and in (b), added a new second
sentence. Former N.JLA.C. 5:80-33.29, Returning credits, was recodified
to N.JA.C. 5:80-33.34,

Recodified fromx N.JA.C. 5:80-33.30 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.JR. 122(a), 31 N.LR. 860(a). -

in (a), rewrote the second sentence. Former N.J.A.C. 5:80-33.28, Res-
ervations, allocations and binding commitments, recodified to N.JA.C.
5:80-33.26.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 NLI.R. 191{a), 32 N.J.R. 1065(=).
Recodified from N.J.A.C. 5:80.33.28 and amended by R.2001 d.1790,

effective May 21, 2001.

See: 33 N.LR. 932(2), 33 N.IR. 1573(b).

In (a), changed N.J.A.C. reference. Former N.J.A.C. 5:80-33.29, Pro-
ject cost certification, Tecodified to NLLA.C. 5:80-33.30.

Recodified from N.J¥®.C. 5:80-33.29 and amended by R.2003 d.300,

effective Tuly 21, 2003.

See: 35N.IR. 1616(a), 35 N.1.R. 3298(b).

In (a), amended N:EA.C. reference. Former N.JLA C. 5:80-33.27, Al-

location/issnance fee schedule recodified to NLEA.C, 5:80-33.25,

5:806-33.28 Project cost certification and contractor fee
lirmits

(2) An independent C.P.A. shall audit the development
costs of the project in accordance with generally accepted
anditing standards. A separate audit of the general contrac-
tor’s costs, which includes a sampling of subcontractor in-
voices, shall also be submitted in order to verify consistency
with the developer’s cost certification. To make sure that the
necessary paperwork is submitted to NJHMFA in a timely
manner, owners shall ensure that the cost certification process
begins immediately upon construction completion. NJHMFA
reserves the right to require a compilation of the construction
costs of the project as approved by an independent C.P.A.

(b) “Contractor fee limits” with regard to contractor profit
and overhead shall be set in accordance with the schedule
below. Maximum fees include the base profit and overhead
and any incentive cost savings fee realized. Costs included on
the general conditions line nmust be broken out on a separate
schedule. Unreasonable costs shall be disallowed. For pur-
poses of calculating the conitractor fee limits below, the con-
struction contract amount shall not include contractor over-
head and profit.

CONTRACTOR FEE SCHEDULE

Construction Contract Amount Fee (Overhead and Profif)

$ 0 - $ 500,000+ 11.75 percent
§ 500,001 - § 1,000,000+ 10.75 percent
$ 1,000,001 — § 5,000,000+ 9.50 percent
$ 5,000,001 — $10,000,000+ 8.50 percent
$10,000,001 - $15,000,000+ 7.00 percent
$15,000,001 - $20,000,000+ 6.70 percent

$20,000,000+ 6.20 percent
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{c} For projects seeking IRS Form 8609 allocations and for
projects with carryover allocations, where completion is
scheduled to occur close to the end of the year, interim audits
should be taking place throughout construction so that when
the certificate of occupancy is issued, the final cost certifica-
tion is virtually complete. For projects still incurring eligible
costs, NTHMFA may consider the owner’s projection of costs
and basis incurred through the end of the first year of the
credit period. The projection shall be based on executed con-
tracts with contractors/vendors for amenities such as security
systern, playground, and landscaping.

(d) In addition to the audit report, the owner shall submit a
Sponsor Certification for Placed m Service showing all
sources, uses and eligible basis items as well as the pricing
from the limited partner investor.

Amended by R.1997 d.284, effective July 7, 1997.
See; 20 N.LR. 1441(a), 29 N.I.R. 2818&(a).

In (&), in the first sentence inserted “both the development and con-
struction costs of”, inserted the second sentence, and in third and fourth
sentences, substifuted “October 157 for “November 1st”; inserted new
(b); recodified former (b) and (c) as (c) and (d); and in {(c), substituted
“may consider” for “shall consider™.

Recodified from N.JLA.C. 5:80-33.26 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 NLLR. 1132(a), 30 N.LR. 1978(a).

In (b}, changed the date from 1997 to 1998 in the Contractor Fee
Schedule. Former N.J.A.C. 5:80-33.31, NJHMFA review, was recodi-
fied to N.JLA.C. 5:80-33.36.

Recodified from N.JA.C. 5:80-33.31 and amended by R.199% d4.120,

effective April 5, 1995.

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

In (b), changed year in table heading. Former N.J.A.C. 5:80-33.29,
Obtaining IRS Form 8609, recodified to N.J.A.C. 5:80-33.27.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.JR. 191(a), 32 N.LR. 1065(a).

Rewrote (a); in (b), substituted “CONTRACTOR FEE SCHEDULE”
for “1999 Low Income Housing Tax Credit” and substituted
“$20,000,000+" for “$20,000, 001+ in the table; and in {c), inserted
“playground” following “systern™ in the last sentence,

Recodified from N.J.A.C. 5:80-33.29 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.LR. 932(a), 33 N.J.R. 1573(D).

In (a), rewrote the first through third sentences. Former N.3.A.C. 5:80-
33.30, Extended use agreement, recodified to N.J.A.C. 5:80-33.31.
Amended by R.2002 4.233, effective July 15, 2002.

See: 34 N.LR. 1574(a), 34 N.JR. 2417(a).

Rewrote (a), and substituted references to owner for sponsor through-
out.

Recodified from N.J.A.C. 5:80-33.30 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.LR. 1616(a), 35 N.LR. 3298(b).

In (a), added last sentence. Former N.J.A.C. 5:80-33.28, Obtaining
IRS Form 8690: deadlines and extension, recodified to N.J.A.C. 5:80-
33.26.

Amended by R.2006 d.112, effective March 20, 2006,
See: 37 N.JR. 3879(a), 38 N.JL.R. 1432(a).

Added the last sentence to introductory paragraph (b).

Amended by R.201% d.058, effective June 3, 2019.
See: 50N.LR. 2282(a), 51 N.JR. 833(2).
Ini (&), inserted the second sentence.

5:80-33.29 Extended use agreement

Section 42(h)}(6) of the Code requires the project owner fo
enter into an “extended low-income housing commitment
agreement” that adds an additional 15-year low-income occu-
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pancy requirement to the initial 15-year compliance period.
The agreement shall be recorded in order to claim the tax
credits when filing Federal tax returns. Owners must com-
plete NJHMFA’s deed of easement and restrictive covenant at
the latter of the camryover allocation described at N.J.A.C.
5:80-33.24(a)1 or acquisition of the property. Upon receipt
and review of a complete and fully executed agreement,
NIHMFA shall file the restrictive covenant pursuant to State
law. Note: For projects which received points for agreeing to
extend the project compliance period beyond the minimum
I5-year period, the deed of easement and restrictive covenant
shall reflect the increased compliance term stated in the ap-
plication,

Recodified from N.JLA.C. 5:80-33.27 by R.1998 4.279, effective June 1,
1998.
See: 30 NITR. 1132(2), 30 N.IR. 1978(a).
Former N.ILA.C. 5:80-33.32, Compliance monitoring fee, was recodi-
fied to N.J.A.C. 5:80-33.37.

Recodified from N.JILA.C. 5:80-33.32 by R.1999 d.120, effective April 5, -

1999,

See: 31 N.JR. 122(a), 31 N.I.R. 860(a).

Former NLI.A.C, 5:80-33.30, Placed in service needs analysis, recodi-
fied to N.LA.C, 5:80-33.28.

Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.LR. 191(a), 32 N.ER. 1065(a).

Substituted “at the iater of the carryover allocation described at
N.J.A.C. 5:80-33.26(a)! or acquisition of the property” for “above”™ at
the end of the third sentence.

Recodified from N.JA.C. 5:80-33.30 by R.2001 d.170, effective May

21, 2001.

See: 33 N.LR. 932(a), 33 NLIR. 1573(b),

Former N.J.A.C. 5:80-33.31, Returning credits, recodified to N.J.A.C.
5:80-33.32.

Recodified from N.JLA.C. 5:80-33.31 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JR. 1616(a), 35 N.L.R. 3298(b).

Former N.LA.C. 5:80-33.29, Placed in service needs analysis, recodi-
fied to N.JLA.C, 5:80-33.27.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.JR. 1432(a).

Deleted “Applicants are responsible for paying the fee required to

record the agreement in the County Clerk’s Office”.

5:80-33.30 Refurning credits

Applicants unable fo utilize their allocation should return
their allocation to NJHMFA as soon as possible. NJHIMFA
shall deposit returned or recaptured credits into the Reserve
or in the Final Cycle. In addition, for credits returned within
the same calendar year of award, NJHMFA reserves the right
to fund the next highest ranking eligible project from the cy-
cle in which the initial award was made.

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 NLER. 1441(a), 29 N.ILR. 2818(a).
Substituted “applicants” for “projects” and “October 15 for “No-
vember 1st” throughout.
Recodified from N.J.A.C. 5:80-33.28 by R.1998 d.279, effective June 1,
1998,
See: 30 N.LR. 1132(a), 30 N.TR. 1978(a).
Former N.J.A.C. 5:80-33.33, Inspection, was recodified to N.JLA.C.
5:80-33.38.
Recodified from N.LA.C. 5:80-33.33 and amended by R.1999 d.120,
effective April 5, 1999,
See: 31 N.LR. 122(a), 31 N.LR. 860(z).
Substituted “administered” for “returned afier the Reserve deadline”
at the end. Former N.J.A.C. 5:80-33.31, Project cost certification, recod-
ified to N.JLA.C. 5:80-33.29.
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Recodified from N.JA.C. 5:80-33.3] and amended by R.2001 4.170,

effective May 21, 2001,

See: 33 N.LR. 932(a), 33 NLILR. 1573(b).

Deleted second and third sentence. Former N.J.A.C. 5:80-33.32, Ap-
plicant’s affirmative obligation to disclose changes, recodified to
N.JA.C. 5:80-33.33.

Recodified from N.JA.C. 5:80-33.32 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 NJ.R. 1616(a), 35 N.JR. 3298(b).

Substituted “the Reserved has been fully utilized” for “administered”.
Former N.J.A.C. 5:80-33.30, Project cost certification and contractor fee
limits, recodified to N.LA.C. 5:80-33.28.

Amended by R.2009 d.154, effective May 4, 2009.
See: 41 NLLR. 517(a), 4] N.J.R. 1994(a).
Rewrote the section,

5:80-33.31 Applicant’s affirmative obligation to disclose
changes

(a) Applicants are under a continuing affirmative obliga-
tion to advise NTHMFA of any changes to any aspect of the
proposed development and provide relevant information as it
becomes available, incloding pending/anticipated litigation

which may affect the proposed development. NJHMFA shall

require the owner to certify and may requite further docu-
mentation to verify that all representations made in the appli-
cation concerning the proposed development, including rep-
resentations relied upon to determine the applicant’s eligibil-
ity, scoring and ranking, are, and contimie to be, true at the
time of carryover allocation and issuance of the IRS Form
8609, Substantive changes may canse the project’s allocation
to be reconsidered by NJHMFA. NTJHMFA reserves the right
to ask for any documentation necessary throughout the appli-
cation, reservation, carryover and placed in service processes.

(b) NJHMFA shall have the authority to rescind a reserva-
tion or an allocation if any representations made in the appli-
cation are mistakenly or intentionally misrepresented or not
fulfilled.

(c) Any transfer of a general partner/managing member in-
terest shall require pre-approval by the NJHMFA Division of
Tax Credit Services.

(d) Failure to disclose all relevant information is grounds
for disqualification of the application or recapture of the allo-
cation.

Amended by R.1997 d.284, effective Tuly 7, 1997,
See: 29 NLIR. 1441(a), 25 N.J.R. 2818(z).
Inserted new (b); recodified former (b) as {c).
Recodified from N.J.A C. 5:80-33.29 by R.1998 d.279, effective June I,
1998,
See: 30 N.JR. 1132(a), 30 N.JL.R. 1978(a).
Former N.J.A.C. 5:80-33.34, Notification of noncompliance, was re-
codified to N.J.A.C. 5:80-33.39,
Recodified from N.JLA.C. 5:80-33.34 by R.1999 d.120, effective April 5,
1999.
See: 31 NLER. 122(a), 31 N.IL.R. 860(a).
Former N.J.A.C, 5:80-33.32, Extended use agreement, recodified to
NJ.A.C. 5:80-33.30.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32 N.IR. 191(a), 32 N.TR. 1065(2).
Recodified from N.JLA.C. 5:80-33.32 by R.2001 d4.170, effeciive May
21, 2001,
See: 33 N.IR. 932(a), 33 N.LR. 1573(h).
Former N.J.A.C. 5:80-33.33, Compliance monitoring, recodified o
NJAC. 5:80-33.34.
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Amended by R.2002 d.233, effective July 15, 2062.
See: 34 N.LR. 1574(a), 34 NLLR. 2417(a).

In (a), substituted “owner™ for “sponsor” preceding “to certify™.
Recodified from N.JA.C. 5:80-33.33 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.JR. 1616(a), 35 N.IR. 3298(b).

In {a}, inserted “including pendingfanticipated litigation which may
affect the proposed development” preceding the second sentence. For-
mer N.JAC. 5:80-33.31, Extended use agreement, recodified fo
N.LA.C. 5:80-33.29,

Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.JR. 83%(a), 40 N.LR. 2429(b).
Added new (c); and recodified former (c) as {d).
Amended by R.2009 d.154, effective May 4, 2009.
See: 41 N.JR. 317(a), 41 N.LR. 19%4(a).
In (¢), inserted “the” and “Division of Tax Credit Services”.

5:80-33.32 Compliance monitoring

(a) The owners of all projects with an aliocation of low-
income housing fax credits must contact NJHMFA's compli-
ance monitoring;section before the project places in service
and prior to rent up. In addition, the owner must submit to
NJHMFA a copy of the completed IRS Form 8609 (Part I
completed by NIHMFA and Part IT completed by the owner)
within 30 days of completion of Part IT of the IRS Form 8609
and the filing of same with the Internal Revenue Service. This
form contains information necessary for NJHMFA fo monitor
the project for compliance. Failure to submit a copy of the
completed IRS Form 8609 within the specified time frame
may constitute noncompliance and may be reported by
NIJHMFA to the IRS.

(b) The owner of a tax credit project shall agree to subrmit
to NJHMFA copies of any correspondence, notice or other
document the owner receives from the Infernal Revenue Sex-
vice regarding compliance or noncompliance issues, audits,
or other forms of communication regarding their low income
tax credit project(s).

(¢) Owners shall submit to NJHMFA on an annual basis a
copy of the project’s most recent audited financial statements,
including a detailed income and expense schedule and vacan-
cy rate caleulation by January 31,

{d) Owners/agents are required to keep records for each
qualified low-income building in the project which will show
for each year of the compliance period the following mfor-
mation:

1. The total number of residential rental units in the
building, including the number of bedrooms and the size in
square feet of each residential rental unit;

2. The percentage of residential rental umits in the
building that are low-income units;

3. The rent charged on each residential rental unit in
the building, including any utility allowances;

4. The number of occupants and the number of fill-
time students in each low-income household;
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5. The low-income unit vacancies in the building and
information that shows when and to whom the next availa-
ble units (whether market rate or low-income) were rented;

6. The annual income cerfification of each low-income
household;

7. Documentation to support each low-income tenant’s
income (that is, income verification from third parties such
as employers or agencies paying unemployment compensa-
tion). Tenant income is calculated in a mammer consistent
with the determination of annval income under Section 8 of
the United States Housing Act of 1937, not in accordance
with the determination of gross income for Federal income
tax liability. In the case of a tenant receiving housing assis-
tance payments under Section 8, the documentation re-
quirement is satisfied if the public housing authority pro-
vides a statement to the building owner declaring that the
tenant’s income does not exceed the appliceble income
limit under Section 42(g) of the Code. For 100 percent tax
credit properties, an initial certification shall be required at
move-in, followed by a re-certification on the one-year an-
niversary of move-in. Re-certification shall no longer be
required in subsequent years, provided the property contin-
ues to operate as 100 percent affordable. While a resident
shall still be required to complete the Tenant Income Certi-
fication and other forms on an annual basis, third-party ver-
ification of income shall no longer be required;

8. The eligible basis and qualified basis of the building
at the end of the first year of the credit period; and

9. The character and use of the non-residential portion
of the building included in the building’s eligible basis un-
der Section 42(d) of the Code (that is, tenant facilities that
are available on a comparable basis to all tenants and for
which no separate fee 1s charged for use of the facilities, or
facilities reasonably required by the project).

(e} Owners/agents are required to retain records for each
qualified low-income housing project as follows:

1. Owners/agents are required to retain the records de-
scribed above for at least six years after the due date (with
extensions) for filing the Federal income tax return for that
year.

2. The records for the first year of the credit period,
however, shall be retained for the entire compliance period
plus six years beyond the due date (with extensions) for fil-
ing the Federal income tax return for the last year of the
compliance period of the building. Therefore, records for
the first year of the compliance period shall be retained for
a minimum of 21 years. If credits were allocated based on a
compliance period that was greater than 15 years, ail first
year records shall be retained for six years beyond the
compliance period. (For example: If credits were allocated
in 1996 based on a compliance period of 25 years, all first
vear records must be retamed for 31 years or 25 years phus
six years.) Records for each year thereafier shail be re-
tained for six years after filing the Federal income tax re-
turn for that particular year.
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(f) The owner/agent of a low-income housing project shall
certify, under penalty of perjury, that it has complied with the
low-income housing tax credit restrictions of the Code, the
Qualified Allocation Plan, and the project’s tax credit appli-
cation by providing an Owner’s Ceriificate of Continuing
Program Compliance to NJHMFA. The Owner’s Certificate
of Continuing Program Compliance shall be sent annually to
NJHMFA. for each year of the compliance period for the pre-
ceding 12-month period and contain the following:

1. That the project met the requirements of the 20-50
test under Code Section 42(g)(1)(A), the 40-60 test under
Section 42(g}1)(B), or the Average Income test established
under the Consolidated Appropriations Act of 2018,
whichever Federal minimum set-aside test was applicable
to the project, and, if applicable to the project, the 40-50
HOME test under Section 42(0)(2)(E)(i) and the 15-40 test
under Sections 42(g)(4) and 142(d)(4)(B) for “deep rent
skewed” projects;

2. That there was no change in the applicable fraction
of any building in the project (as defined by Section
42(c)(1)B) of the Code) or that there was a chanpe and a
description of the change;

3. That the owner received an annual income certifica-
tion from each low-income tenant and documentation to
support that certification, or, in the case of a tenant receiv-
ing Section 8 Housing Assistance Payments, the statement
from a public housing authority declaring that the tenant’s
income does not exceed the applicable limit under Section
42(g) of the Code;

4. That each low-income unit in the project was rent re-
stricted under Section 42(g)(2) of the Code;

5. That all units in the project were for use by the gen-
eral public and used on a non-fransient basis (except for
transitional housing for the homeless provided under Sec-
tion 42(1)(3)(B)(iii) of the Code);

6. That each building in the project was suitable for oc-
cupangy, taking into account local health, safety and build-
ing codes (or other habitability standards), and the State
and local government unit responsible for making building
code inspections did not issue a report of a violation for
any building or low-income unit in the project;

7. That there was no change in the eligible basis (as de-
fined in Section 42(d) of the Code) of any building in the
project or, if there was a change, the nature of the change
(that is, a common area has become cormercial space, or a
fee is now charged for a tenant facility formerly provided
without charge);

8. That all tenant facilities included in the eligible basis
under Section 42(d) of the Code of any building in the pro-
ject, such as swimming pools, other recreational facilities,
and parking areas, were provided on a comparable basis
without charge to all tenants in the building;

9. That if a low-income unit in the project became va-
cant during the year, that reasonable atiempis were or are
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being made to rent that unit or the next available unit of
comparable or smaller size to tenants having a qualifying
imcome before any units in the project were or will be rent-
ed fo tenants not having a qualifying income;

10. That if the income of tenants of a low-income unit,
which was previously verified, increases above 140 percent
of the applicable limit allowed in Section 42(g)(2)(D)(ii) of
the Code, the next available unit of comparable or smaller
size in the project was or will be rented to tenants having a
qualifying income;

11. That an extended low-income housing commitment
as described in Section 42(h)(6) of the Code was in effect
for buildings subject to Section 7108~(c)1) of the Revenue
Reconciliation Act of 1989, including the requirement un-
der Section 42(h){(6)(B)(iv) that the owner cannot refuse to
lease a unit in the project to an applicant because the appli-
cant holds a voucher or certificate of eligibility under Sec-
tion 8 of the United States Housing Act of 1937, 42 U.8.C.
§1437f. In addition, that the owner has not refused to lease
amit to an applicant based solely on his or her status as a
holder of a Section 8 voucher and the project otherwise
meets the provisions, including any special provisions, as
outlined in the extended low-income housing commitment;

12. That no finding of discrimination under the Fair
Housing Act, 42 U.S.C. §§ 3601 through 3619, has oc-
curred for the project. A finding of discrimination includes
an adverse final decision by the Secretary of Housing and
Urban Development, 24 C.FR. § 180.680, an adverse final
decision by a substantially equivalent State or local fair
housing agency, 42 U.S.C. § 3616a{a)(1), or an adverse
judgment from a Federal court;

13. That if the owner received its credit allocation from
the Nonprofit Set Aside (section 42(h)(5) of the Code), that
the nonprofit entity materially participated in the operation
of the development within the meaning of section 469(h) of
the Code;

14. That there has been no change in the ownership or
management of the project or that there was a change and a
description of the change;

15. That the rent charged to each existing tenant (ex-
cluding any rental assistance) has not increased by more
than 5.00 percent annually, including due to changes in
utility allowance calculations; and

16, That the property management office had office
hours of at least 20 hours a week.

(g) As required by the Housing and Economic Recovery
Act of 2008, 110 P.L. 289 (HR 3221), owners are required to
submit, on an annual basis, data pertaining to the residents of
low-income housing tax credit (LIHTC)}funded units. Such
data must contain, but is not limited to, income, rental assis-
tance, disability status, monthly rental payment, race, ethnici-
ty, family composition, and age.
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5:80-33.34

Amended by R.1997 d.284, effective July 7, 1997.
See: 29 N.LR. 1441(a), 29 N.LR. 2818(a).

In (b)9, inserted “that is,” preceding “tenant facilities that are availa-
ble”; in (d)1, inserted “Federal” and moved reference to the 40-50 test.
Recodified from N.J.A.C. 5:80-33.30 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30N.JR. 1132(a), 30 N.J.R. 1978{a).

Added new {b) and (c) and recodified former (b) through (d) as {d)
through (f}. Former N.JLA.C. 5:80-33.35, Confidentiality of tax credit
applications, and information, was recodified to N.J.A.C. 5:80-33.40.
Recodified from N.J.A.C, 5:80-33.35 by R.1999 d.120, effective April 5,

1999, '

See: 31 NJR. 122(a), 31 N.JR. 860(a).

Former N.JLA.C. 5:80-33.33, Returning credits, recodified to N.JLA.C.
5:80-33.31.

Amended by R.2000 d.132, effective March 20, 2000,
See: 32 N.IR. 191{a), 32 N.1R. 1065(a).

In (a), inserted “contact NJHMFA’s compliance monitoring section
before the project places in service and prior to rent up. In addition, the
owner must” following “credits must”; and in (c), substituted “120” for
“00” following “later than®.

Recodified from N.J.A.C. 5:80-33.33 and amended by R.2001 d.170,

effective May 21, 2001.

See: 33 N.LR. 932(a333 N.JLR. 1573(b).

In (a), rewrote the $econd sentence; in (d), rewrote 4 and 5; in (f), re-
wrote the introductory -paragraph, 6 and 11 and inserted 12 through 14.
Former N.J.A.C. 5:80-33.34, NJHMFA review, recodified to N.JA.C.
5:80-33.35, "

Amended by R2002 d:233, effective July 15, 2002,
See: 34 N.IR. 1574(a), 34 N.LR. 2417(a).

Rewrote the section.

Recodified from N.JLA.C. 5:80-33.34 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.LR. 1616(a), 35 N.ILR. 3298(b).

In (a), substituted “owners” for “owner”, inserted “Completion of Part
IF of the IRS Form 8609 and the filing of same with the Internal Revenue
Service” preceding the third sentence; rewrote (d)4. Former N.JA.C.
5:80-33.32, Returning credits, recedified to N.JLA.C. 5:80-33.30,
Administrative correction.

See: 38 N.LR. 3530(z).
Amended by R.2009 d.154, effective May 4, 2009,
Seer 41 NJJR.917(z), 41 N.LR. 1994(a).

In {c}, inserted “most recent”, deleted “for the prior fiscal yeas” fol-
lowing “financial statements™ and substituted “Jarmary 317 for “May 17;
and rewrote (d)7.

Amended by R.2011 d.239, effective September 6, 2011.
See: 43 N.JLR. 917(a), 43 N.I.R. 2293(a).

In (d)4, deleted “college” preceding “students™; in (d)6, substituted
“household” for “tenant per unit”; rewrote (d)7 and (£)3; and added {g).
Amended by R.2017 d.038, effective March 6, 2017.

See: 48 NLIR. 1989(a), 49 N.I.R. 435(a).

In (f)13, deleted “and” from the end; in ()14, substituted a semicolon
for a period; and added ()15 and (D16,

Amended by R.2019 d.058, effective June 3, 2019.
See: 50N.JLR. 2282(a), 51 N.JLR. 833(a).

In the infroduciory paragraph of (f), inserted a comma following
“Plan™; in (f)1, substituted a comma for “or” following “42(g)(1)(A)",
and inserted “or the Average Income test established under the Consoli-
dated Appropriations Act of 2018,”; and in {g), deleted “(HERAY” ful-
lowing “(HR 3221)", and inserted a comma following “composition”,

5:80-33.33 Owner’s annual reports: deadlines

Pursuant to Section 1.42-5 of the IRS Regulations,
NJHMFA requires the owners of all low-income housing

projects to submit annualty to NJHMFA for review the Own- -

er’s Certificate of Continuing Program Compliance via elec-
tronic copy and the annual tenant information. The annual
tenant information must indicate the income of and remt
charged to tenants for each unit. This package shall be sub-
mitted on an annual basis via the MITAS/NJHMFA Low In-
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come Housing Tax Credit Internet System and is due on Jan-
uary 31. Requests for extensions beyond the January 31 dead-
line must be submitted by December 31 of the prior year.

Amended by R.1997 d.284, effective July 7, 1997,
See: 29 N.JR. 1441{a), 29 N.J.R. 2818(a).
Recodified from N.J.A.C, 5:80-33.31 and amended by R.1998 d.279,

effective June 1, 1998,

Seer 30 N.JR. 1132(¢a), 30 N.LR. 1978(2).

Added 2 new (c} and recodified former (c) as (d).

Recodified from N.J.A.C. 5:80-33.36 by R.1999 d.120, effective April 5,

1999,

See: 31 N.JR. 122{a), 31 N.L.R. 860().

Former N.J.A.C. 5:80-33.34, Applicant’s affirmative obligation to

disclose changes, recodified to N.LA.C. 5:80-33.32.

Amended by R.2000 d.132, effective March 20, 2000.

See: 32 NJR. 191(a), 32 N.LR. 1065(a).

Recodified from N.LA.C. 5:80-33.34 and amended by R.2001 d.170,

effective May 21, 2001,

See: 33 NLLR. 932(a), 33 N.IR. 1573(b).

In (b) and (c), substituted “33” for “20” preceding “percent”™; in (c),
rewrate the first semtence and inserted a second sentence. Former
N.JA.C. 5:80-33.35, Compliance monitoring fee, repealed.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLER. 1574(a), 34 N.JR. 2417(a).

Rewrote the section,

Recodified from N.J.A.C. 5:80-33.35 and amended by R.2003 d.300,

effective Tuly 21, 2003,

See; 35 N.LR. 1616{a), 35 N.J.R. 3298(b).

Substituted “IRS Regulations™ for “Code”, Former N.J.A.C. 5:80-
33.33, Applicant’s affirmative obligation to disclose changes, recodified
to N.JA.C. 5:80-33.31.

Amended by R.2007 d.168, effective May 21, 2007.
See: 39 NLLR. 281(a), 39 N.L.R. 2011(a).

Deleted “(c)(2)(iYC)” following “Section 1.42-5"; and substituted “in
digital format” for “(preferably in digital format)”.
Amended by R.2008 d.133, effective May 19, 2008.
See: 460 N.LR. 839(a), 40 N.LR. 242%(b).

Deleted “low-income” preceding “unit” and substituted “via the M-
TAS/NJHMFA Low Income Housing Tax Credit Internet System™ for
“In digital format”.

Amended by R.2011 d.239, effective September 6, 2011,
See: 43 N.JR. 517(a), 43 N.LR. 2293(a).

Inserted “via electronic copy”, and substitated “annual tenant infor-

mation” for “Building Status Report™ twice,

5:80-33.34 NJHMFA review and inspection

(2) Prior to the issuance of the IRS Form 8609, NJIMFA
(or its authorized designee) may conduct an on-site inspection
of the project to confirm that all representations made in the
project’s tax credit application have been met. (See N.J.A.C.
5:80-33.26.) NJHMFA (or its authorized designee) shall per-
form its first inspection of the project no later than the end of
the second calendar year following the year the last building
in the project is placed in service. NJHMFA also reserves the
right to perform an on-site inspection of any low-income
housing project through the end of the extended use period
and have access to all books and records which would docu-
ment compliance,

(b) On an annual basis, owners of at least 33.33 percent of
all tax credit projects shall submit to NJHMFA for compli-
ance review the following information for a minimum of 20
percent of all low-income units (units shall be identified by
NIHMFA}:

1. A copy of the annual income certification for the
household;
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2. The documentation the owner has received to sup-
port the certification; and

3. The rent record.

(c) NIJHMFA (or its authorized designee) shall also, on an
annual basis, select 33.33 percent of all tax credit develop-
ments and shall perform physical inspections of the low-
income units corresponding to (b) above to determine suita-
bility for occupancy, taking into account State and local
health, safety, and building codes. NJHMFA (or its auwthor-
ized designee) shall also perform physical inspections of eve-
ry building and every vacant unit in the development. If
NIJHMFA (or its authorized designee) determines a viola-
tion(s) exist(s) which could render a building unsuitable for
oceupancy, such violation may be considered an issue of non-
compliance which must be reported to the Internal Revenue
Service. The owner shall be given a reasonable period of time
to correct the violation{s). At the end of the correction period,
NIHMFA shall notify the IRS whether the owner has or has
not corrected the violation(s). Such violation(s) may also be
reported for appropriate action to the Division of Codes and
Standards, Bureau of Housing Inspection in DCA.

{d) NJHMFA shall select which projects shall undergo
NIHMFA review and give owners reasonable notice that their
project has heen chosen as well as identify which documents
shall need to be made available. Reviews may occur more
frequently than on a 12-month basis, provided that all months
within each 12-month period are subject to certification. The
method of choosing the sample files or units to be inspected
will not give the owner advance notice of which units and
tenant records are to be inspected and reviewed.

Recodified from N.J.A.C. 5:80-33.33 by R.1998 d.279, effective June I,

1998,

See: 30 NLJR. 1132(a), 30 N.JR. 1978(a).
Recodified fiom N.J.A.C. 5:80-33.38 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

Rewrote the section. Former N.J.A.C. 5:80-33.36, NJHMFA review,
recodified to N.J.A.C. 5:80-33.34,

Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.IR. 932(a), 33 N.LR. 1573(b).

In first sentence, substituted “may” for “shall” and changed N.J.A.C,
reference; and inserted the second sentence.
Amended by R.2002 d.233, effective July 15, 2002.
See: 34 N.ILR. 1574(a), 34 N.IR. 2417(a).

Rewrote the section.

Recodified from N.J.A.C. 5:80-33.36 and amended by R.2003 d.300,

effective July 21, 2003.

See: 35 N.JLR. 1616(a), 35 N.JLR. 3298(b).

In (a), amended N.JA.C. reference. Former N.JA.C. 5:80-33.34,
Compliance monitoring, recodified to N.JLA.C. 5:80-33.32.

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.JR. 3879(a), 38 N.J.R. 1432(a).

In (c), substituted “may” for “shall”.
Amended by R.2008 d.133, effective May 19, 2008.
See: 40 N.IR. 839(a), 40 N.IR. 2429(b).

In (a), deleted “at least” preceding “through™ and substituted “extend-
ed use” for “compliance”; and in (c), inserted “and every vacant unit”.
Amended by R.2011 d.239, effective September 6, 2011,

See: 43 NLLR. 917(a), 43 N.LR. 2293(a).

In (d), substituted “made available” for “submitted”, and inserted the

last sentence,

Supp. 6-3-19

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.LR. 530(a), 45 N.LR. 1511(a).

In the introductory paragraph of {b) and in (c), substituted “33.33" for
“33”; in (c), inserted a comma following “safety”, and substituted
“DCA” for “the New Jersey Department of Community Affairs”.

5:80-33.35 Nofification of noncompliance

(a) Upon determination by NJHMFA of noncompliance
with Section 42 of the Code, this subchapter, or any other
relevant rules, regulations, or procedures, NJHMFA shall
give notice to the owner of the noncompliance. The owner

- shall then be given sufficient notice to correct the noncompli-

ance.

{b) NJHMFA is required to notify the IRS, via IRS Form
8823, within 45 days after the end of the correction period, of
all noncompliance and whether the owner has or has not cor-
rected such noncompliance.

Recodified from N.JLA.C. 3:80-33.34 and amended by R.1998 d.279,

effective June 1, 1998.

See: 30 N.LR. 1132(a), 30 N.LR. 1978(a).

In (&), changed the N.J.A.C. reference.

Recodified from NJ.A.C. 5:80-33.39 and amended by R.1999 d.120,

effective April 5, 1999.

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

In (a), changed N.JLA.C. reference. Former NJA.C. 5:80-33.37,

Compliance monitoring fee, recodified to N.J.A.C. 5:80-33.35.
Amended by R.2000 d.132, effective March 20, 2000.
See: 32N.JR. 191(a), 32 N.L.R. 1065(a).
Amended by R.2001 d.170, effective May 21, 2001.
See: 33 N.JR. 932(a), 33 N.LR. 1573(b).

In (a), changed N.J.A.C. reference.

Amended by R.2002 d.233, effective July 15, 2002.
See: 34 NLJR. 1574(a), 34 NLI.R. 2417(a).

In (&), substituted “this subchapter” for the N.J.A.C. reference.
Recodified from N.J.A.C, 5:80-33.37 by R.2003 d.300, effective July 21,

2003.

See: 35 N.ELR. 1616(a), 35 N.LR. 3298(h).

Former N.J.A.C. 5:80-33.35, Owner's annual reports: deadlines, re-

codified to N.JLA.C. 5:80-33.33.

5:80-33.36 Confidentiality of tax credit applications and
information

(a) Applcations and all supporting documents submitted
to NTHMFA for tax credit reservations shall be confidential,
non-public records until Final Cycle awards are announced or
until cancellation of the Final Cycle is amnounced by
NIHMFA. Thereafter, applications and all supporting docu-
ments submitted to NJHMFA for tax credit reservations shall
be deemed to be public records, except the documents set
forth in item (c) below shall remain confidential, non-public
records.

(b} Applications and all supporting documents submitted
to NJHMFA for volume cap tax credits shall be confidential,
non-public records until NTHMFA has issued a determination
letter. Thereafter, applications and all supporting documents
submitted to NJHMFA for volume cap tax credits shall be
deemed to be public records, except the documents set forth
in item {¢) below shall remain confidential, non-public rec-
ords.
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(¢) To the extent they constitute “trade secrets” or “propri-
etary commercial or financial information™ within the mean-
ing of the New Jersey Open Public Records Act, N.J.S.A.
47:1A-1 et seq., the following documents are confidential,
non-public records:

1. Fimancing information and syndication docwanents
submitted in compliance with N.J.A.C. 5:80-33.12(c)5.
However, an applicant’s certification of the extent of Fed-
eral, State and local subsidies shall be a public record;

2. Funding commitinents and other documents submit-
ted in compliance with N.J.A.C. 5:80-33.12(c)6;

3. Documents and other information, including 15-year
cash flow proforma, submitted in compliance with
N.LA.C. 5:80-33.12(c)7;

4. Financing information and Breakdown of Costs and
Basis submitted in support of the application needs analysis
described at N.JLA.C. 5:80-33.21;

5. Data submitted for comparable projects pursnant to
N.J.A.C. 5:80-33.12(c)7iii; and :

6. Third-party reports, including, but not limited to,
market studies, appraisals, cost certifications, and econom-
ic feasibility analyses.

(d) Information or documents submitted or prepared with
respect to binding commitments, carryover applications,
placed in service aflocations, and IRS Form 8609 shall be
confidential and shall be disclosed only as authorized by Sec-
tion 6103 of the Code.

(e} Information submitted to NTHMFA by or on behalf of
a project owner with respect to compliance monitoring and
reports, compliance notices, and IRS Forms 8823 prepared by
NIHMFA with respect to monitoring the compliance of any
project shall be confidential and shall be disclosed only as
aithorized by Section 6103 of the Code.

Recodified from 5:80-33.36 and amended by R.1997 4.284, effective

Tuly 7, 1997.

See: 29 NJR. 1441(a), 29 N.IL.R. 2818(a).

Substantially amended (a); in {(2)! and 2, amended N.J.A.C. reference;
rewrote (b); and added (c). Former section “Tax exempt financed pro-
jects” was recodified to N.J.A.C. 5:80-33.11(a)17.

Recodified from N.JA.C. 5:80-33,35 and amended by R.1998 d.279,

effective June 1, 1998,

See: 30 NLIR. 1132(a), 30 N.L.R. 1978(a)

In (2)1 and 2, changed N.J.A.C. references,

Recodified from N.J.A.C. 5:80-33.40 and amended by R.1999 d.120,

effective April 5, 1999,

See: 31 N.LR. 122(a), 31 N.LR. 860(a).

In (&), inserted a reference to cancellation of the Final Cycle in the
first sentence, and changed N.J.A.C. references in 1 and 2. Former
N.J.A.C. 5:80-33.38, Inspection, recodified to N.J.A.C. 5:80-33.36.
Amended by R.2000 d.132, effective March 20, 2000.

See: 32 N.LR. 191(a), 32 N.LR. 1065(a).

In (&)1, changed N.J.A.C. reference.

Amended by R.2001 d.170, effective May 21, 2001,
See: 33 N.JR. 932(), 33 N.IR. 1573(b).
Added (2)3 and 4.
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Recodified from NJ.A.C. 5:80-33.38 and amended by R.2003 d.300,

effective July 21, 2003,

See: 35 N.IR. 1616(a), 35 N.LR. 3298(b).

In (a); 1 through 4 amended N.J.A.C. reference; in (b), deleted “for-
ward” after “binding”. Former N.J.A.C. 5:80-33.36, NTHMFA review
and inspection, recodified to N.J.A.C. 5:80-33.34.

Administrative correction.

Seer 36 NLR. 1776(a).

Amended by R.2006 d.112, effective March 20, 2006,
Ses: 37 N.LR. 3879(a), 38 NLL.R. 1432(a).

Rewrote the section.

Amended by R.2068 d.133, effective May 19, 2008,
See: 40 NL.IR. 839(a), 40 N.IL.R. 2429(b).

In {¢}3, deleted “and” from the end; in (c)4, substituted *; and” for a
period at the end; and added ()5,

Amended by R.2009 d.154, effective May 4, 2009,
See: 41 N.LR. 917(a), 41 N.IR. 1994(a).

Rewrote the introductory paragraph of (e).
Amended by R.2013 d.086, effective June 17, 2013.
Seer 45 NLLR. 530(a), 45 N.JR. 1511(a).

In {c}4, deleted “and” at the end; in (c)5, substituted  and” for a pe-
riod at the end; and added (c)6.

5:80-33.37 Exchange of credits

(a) A sponsor may return previously allocated credits to
the Reserve in exchange for an allocation of current year
credits or, at the discretion of NJHIMFA, a binding commit-
ment to allocate credits from future years’ tax credit authority
if the exchange is made afier September 30, in an amount not
to exceed the amount of the returned credits, if the sponsor
establishes to the satisfaction of the Tax Credit Committee
that the sponsor, despite its timely and diligent efforts, is in
jeopardy of failing to meet the placed-in-service deadline for
the building with respect to which the prior credits were allo-
cated as a result of either:

1. Litigation that the sponsor could not reasonably have
anticipated at the time of application submission; provided,
however, that the sponsor has used its best efforts to obtain
expeditious review; or

2. Catastrophic events that the sponsor could not rea-
sonably have anticipated or controlled.

(b} To qualify for the exchange permitted in this section,
the sponsor must provide the Tax Credit Committee with evi-
dence of: :

1. The due diligence performed by the sponsor in at-
tempting to meet the placed-in-service deadline;

2. The specific circumstances causing the delay that
Jeopardizes the sponsor’s compliance with the placed-in-
service deadline;

3. The attempted remedial measures taken by the spon-
sor in order to mitigate the delay; and

4. Any other information that may be requested by
NIHMFA staff on behalf of the Tax Credit Committee,

{c) To be eligible for the exchange permitted under this
section, the sponsor must establish to the satisfaction of the
Tax Credit Committee that:

Supp. 6-3-19
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1. The project with respect to which the prior credits
were allocated will meet the Energy Star requirements set
forth in the QAP in effect at the time the exchange is re-
quested, if applicable o the fype of building; and

2. The project would receive at least 65 percent of the
maximum score under the QAP in effect at the time the ex-
change is requested, based on the point system applicable
to the type of project for which the exchange of credits is
sought. Negative points related to the full refurn of fax
credits to NTHMFA under the QAP in effect at the time the
exchange is requested shall not be imposed based upon an
exchange pursuant to this section.

(dy A sponsor who receives an exchange of credits as pro-
vided in this section, as well as any affiliate entity effectively
under the sponsor’s control and any entity that is a related
party with respect to the sponsor, shail be precluded from
applying for tax credits for a new project for the next tax
credit cycle following the day on which the Tax Credit Com-
mittee approves the exchange. When the sponsor, affiliate
entity and any related party may again apply for tax credits
for a new project, negative points related to the full return of
tax credits to NJHMFA under the QAP in effect at the time
the exchange is requested shall not be imposed based on an
exchange pursuant to this section.

{e) No more than one exchange of credits may be ap-
proved with respect to a given project, but a sponsor may, in a
single application, ask to exchange more than one year’s allo-

- cation of credits.

{f) To request an exchange of credifs, a sponsor must
submit to the Tax Credit Committee, by no later than No-
vember 1 of the year in which the project is required to place
in service based on the original allocation, a letter sefting
forth the reasons justifying the exchange and including the
following:

1. A Sponsor Certification for Reapplication;

2. The reapplication fee set forth at the QAP’s fee pro-
vision in effect at the time the exchange is requested;

3. Evidence of the project’s continued eligibility under
the requirements of the QAP as in effect at the time of the
original allocation; and

4. Evidence of the project’s continued financial feasi-
bility as required by 26 U.5.C. §42.

(2) Projects that request an exchange of a binding com-
mitment of credits shall be subject to the timing, application,
and eligibility/justification limitations and requirements of
this section.

Recodified to N.JA.C. 5:80-33.35 by R.2003 d.300, effective July 21,
2003.

See: 35 N.J.R. 1616(2), 35 N.LR. 3298(b).

New Rule, R.2005 4.271, effective Angust 15, 2005.

See: 37 N.JR. 1109(=), 37 N.L.R. 3036(a).

Supp. 6-3-19

Amended by R.2006 d.112, effective March 20, 2006.
See: 37 N.LR. 3879(a), 38 N.J.R. 1432(a).

In introductory paragraph (a), added “or, at the discretion of
NIFMFA, a binding commitment to allocate credifs from future years®
tax credit authority if the exchange is made after September 307; in (d),
substituted “the next tax credit cycle” for “a period of 365 days™.
Amended by R.2008 d.133, effective May 19, 2008.

See: 40 NLLR. 839(a), 40 N.J.R. 2429(b).

In (a)l, deleted “brought by parties other than the sponsor and” fol-
lowing “Litigation™ and inserted “at the time of application submission”.
Amended by R.2000 d.154, effective May 4, 2009.

See: 41 N.IR. 917(a), 41 NLLR. 1994(a}.

Added new (b); recodified former (b) through (e} as (c) through (g}; in
the introductory paragraph of (g), inserfed a comma following “ex-
change of credits™; and added (h).

Amended by R.2013 d.086, effective June 17, 2013.
See: 45 N.J.R. 530(a), 45 N.JR. 1511(a).
Deleted (b); and recodified former (c) through (h} as (b} through (g).

5:80-33.38 Disclaimer and limitation of liability

(2) NTHMFA makes no represeniations to the applicant,
developer, owner, syndicator, or to any other person as fo
project eligibility or compliance with the Code, IRS treasury
regulations, or any other laws or regulations goveming the
LIHTC program.

(b) Applicants, development team members, lenders, equi-
ty investors, and syndicators participate in the tax credit pro-
gram at their own tisk and expense. No member, officer,
agent, or employee of NJHMFA or the State will be liable for
any claim, consequential damage, or loss of any kind incurred
by an applicant, development team member, lender, equity
investor, syndicator, or any other person arising out of, or in
relation to, any project or the tax credit program resulting
from a decision of the IRS or an action of the United States
Congress that negatively impacts the continuation of this pro-
gram or valuation of the tax credits.

Recodified to N.JLA.C. 5:80-33.36 by R.2003 d.300, effective July 21,
2003.

See: 35 N.LR. 1616(a), 35 N.J.R. 3298(b).

New Rule, R.2013 d.086, effective June 17, 2013.

See: 45 N.JR. 530(a), 45 N.IR. 1511(a).
Section was “Reserved”.

5:80-33.39 (Reserved)

Recodified to N.LA.C. 5:80-33.37 by R.1999 d.120, effective April 5,
1999,
See: 31 N.TR. 122(a), 31 N.JR. 860(a).

5:80-33.40 (Reserved)

Recodified fo N.J.A.C. 5:80-33.38 by R.1999 d.120, effective April 5,
1999,
See: 31 NLIR. 122(a), 31 N.JR. 360(a).

5:80-33 Appx. (Reserved)

New Rule, R.2008 d.133, effective May 19, 2008.
See: 40 N.LR. 839(a), 40 N.IR. 2429(b).
Repealed by R.2013 d.086, effective Tune 17, 2013.
See: 45 N.IR. 530(a), 45 N.IR. 1511(a).

Section was “Appendix”.

80-118



HOUSING AND MORTGAGE FINANCE AGENCY 5:80-33 App. A

APPENDIX A

Guide to QAP Green Requirements

New Jersey Housing and Mortgage Finance Agency

2019 LIHTC Green Requirements and Documentation

| J
HMFA

These requirements can also be found at http ://www.state.nf.us/dca/hmfa/developers/credits/graen/
FOR MORE INFORMATION & TO APPLY:

Pam DelosSantos, AlA, LEED AP
NJ Housing and Mortgage Finance Agency
Technical Services — Assistant Director of Technical Services
delossantos@njhmfa.gov

Phone: 609.278.7627

For U.S. Post Office: For Fed Ex, UPS, Visitors, etc.:
P.0. Box 18550 637 S. Clinton Ave.
Trenton, NI 08650-2085 Trenton, N 08611
Green Guide
Page2 Required: All tax credit projects (4% and 9%) 1o be Energy Star Certified and how to achieve, per
project type,
Page 3 NJ Office of Clean Energy decislon trees and website links
Page 4 Energy Star-Alternative paths for rehab projects
Pages ASHRAE Level 2 Requirements
Page 6 Energy Star LETTER OF INTENT

Pages 7-12 Required: of all tax credit projects (4% & 9%) to do Energy Benchmarking.
Page 8 Energy Benchmarking LETTER OF INTENT

Page 1of 17
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REQUIRED: FOR BOTH 4% & 9% Tax CREDIT PROJECTS — ENERGY STAR CERTIFICATION

How to achieve FOR NEW CONSTRUCTION AND GUT REHAB:

*¥*See Page 3 decision trees to determine whether or not your project is High Rise or Low Rise***

* Required Documents:
o At Application:
" Signed letter of Intent provided by NJHMFA (See Page 6)

*  Signed copy of contract between the applicant and an Energy Consultant {Home
Energy Rating System or HERs rater}.

*  Signed Energy Star Parinership Agreement

o Priorto Construction (at Commitment for Agency Construction-financed projects):

* Signed Builders Upgrade Package, also known as, the Preliminary Energy
Analysis, highlighting the specific energy efficiency criteria, projected HERs
rating{s), and stating that the project is on track to meet Fnergy Star
Certification.

o Post Construction {for 8609 package):

*  Energy Star Homes Certificates, showing HERS rating of each unit, issued by NJ
Clean Energy Program (NJ CEP) participating HERS rater or MFHR Certificate(s)
issued by the EPA, for each MFHR building.

FOR MODERATE AND SUBSTANTIAL REHAB PROJECTS THAT DO NOT QUALIFY FOR ENERGY STAR OR MFHR:

Energy Star
Alternative Paths

trees for guidance.
Your £, nergif

Consultant will help
guide you.

Required Documents: See individual charts on Page 4
Page 2 of 17
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NJ CLEAN ENERGY MULTIFAMILY DECISION TREES {above)

To view the above decision trees in their actual location, please visit the New Jersey Office of Clean Energy website:
hitp://www.nicleanenergy.comfites/flie/Residential%20Pragrams/NI%20EN FRGY%20STAR%20Homes/FY2015/Multifa
milyBuildingsDecisionTree040715.pdf

link to Approved Energy Consultants:
hitp://www.nicleanenergy.com/residential/programs/ni-energy-star-homes/rating-companies

For more information on Energy Star, MFHR and all other programs, please visit the New Jersey Office of Clean Energy
at: hitp://www.nicleanenergy.com

P4P Approved Partners:

http://www.nicleanenergy.com/commercial-industrial/ programs/pay-performance/existing-buildings/approved-
partners

Home Performance with Energy Star {HPwES) eligible measures:
http://www.nicleanenergy.com files/file/Residential%20Programs/HP/FY2018/2018% 20F Y% 20NI%20HPwWESY% 20 Eligible
9420 Measures%20and%20Cust%20F igibility%620final. pdf

HPwWES approved contractors:

Page 3 of 17
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Energy Star Alternative Compliance Paths for Rehab Projects

choose the one that fits your project

Application

2.)Signed agreement with Energy Consultant

Prior to Construction 1.}Property Needs Assessment detailing recommended upgrade items, modeled energy
savings and cost/payback,

Post Construction 1.)Measurement ,Verification documentation with photographic images

LINIHMFA signed Letter of Intent
2.)Signed agreement/contract with BP| {Building Performance Institute) Goldstar NI Clean
Energy Program participating contractor

Prior - 1.)Copy of email from NJCEP Program Manager approving energy modeling, indicating
projected Total Energy Savings (TES) and incentive level. This email is issued by the NICEP
Program Manager after reviewing the proposed measures and sample energy modeling}
2.)NJ HPwES Work Scope Approval Letter (this letter is issued by the NICEP Program Manager
for each building within the project as submitted. This letter commits the incentive
funding for the project and expires in 120 days,

to Construction

Post Construction 1.)Certificate of Completion signed by owner and contractor
2.)NJ HPwES Wark Scope Completion Letter issued by NICEP Program Manager for each
buiiding within the prolect as completed and submitted.

hitp://www.nicleanenergy com/residential/programs/ home-performance-energy-star/home-performance-energy-star-v

Application

2.)Signed agreement with PAP Program Partner
3.) Copy of PAP Initial Application Approval Letter {received from NICEP Program Manager}

Prior to Construction 1.)Copy of Notice to Proceed from P4P Program Manager
2.}Copy of approved Energy Reduction Plan
3.}Copy of approval for First Incentive

Post Construction 1.)Copy of Substantial Completion Report
2.)Copy of approval of Second Incentive
3.)Copy of Benchmarking Report — when available, usually around 15 menths from
instaliation approval date. This report is not necessary for the 8609 and is for
informational purposes only.

http://www,nicleanenergv.com/commerciai—industrial/;nrograms/pav-performance/existing-bui!diggg

Page 4 of 17
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ASHRAE Level 2: Measures that Must Be Evaluated:

All iterns relevant to the project must be evaluated and noted. This list will assure a basic level of analysis to
every project, All items must be approved by HMFA and the Energy Consultant.

Measures That Must Be Evatuated

Envelope Alr Sealing {including weather siripping)

{nsuiation - Rool Deck or Afilc

Wirdows - High Eficiency Windows and/or Stomn Windows (when
single-pane windows &g present}
HVAC Bleciric to Gas Conversion - Healing System

Electric to Gas Conversion - DHW Sysfem

Bofler - Replace Steam with Hydronic

Boiier - Insiall High Fiiidency Boilers (ENERGY STAR where
avilable)

Boiler - Separale DHW Direct-fed Boller (congensing i gas)

b I Fumace - Install High Efficiency (ENERGY STAR wherz aysilabia)

Conbois - Ouldoor Reget Control for Boflers

Contols - Roof Fan Timere (new imes only; per cade requirements)

Contmle - Thermosistic Radiator Vatves

Disgibution - Insulate All Hot Surfaces {condensate fank, sfeamt & HW
piping}
Lighting Cammuon Area - EED Exit Sions

Common Ares - ENERGY STAR CFL Hamdwired or Linsar Fluorescest
Fictures (nchuiing Soures operating for 24 howrsfday)
Common Ares - Bi-evel Lighting

Common fuea- Dccupenty Sensors for Select Areas {Le,, launky
oom)
{"ommon Area Lighiing - Exleror Eighfing, inck contraols.

Appliances | Fechic o Ges Conversion - Dryars

EHERGY 5TAR Clothes Washers [commercind)

ENERGY STAR Refrigerstors {comnon area)

T Llmt ENERGY STAR Relfiperaters

ENERGY STAR Distwashars

EHERGY STAR CFL Hardwired or Linear Fleorescent Fixtures

ENERGY STAR Room and Thre-He-Wak Alr Condiioners

Oiher Hitkore - install High Efficiency Motors

{ifoves 1 HP ared nin for more then 4 hoursiday)

Mators - Variabie Speed Drives

{on varishle fiow mofors over 1 HP and ran more Ban & hourslday)
DHW - Low-flow Showsrhesds and Sink Apetors

Page 5 of 17
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New Jersey
Housing and Mortgage Finance Agency

2019 NJHMFA Energy Star LETTER OF INTENT

By signing this document, | certify the following {"we” refers to the applicant organization);

1. We understand that ENERGY STAR certification or an NJHMFA approved alternative, is a prerequisite
to participation in the Low-Income Housing Tax Credit program. We agree to complete the applicable
NJ Clean Energy Program path, and will comply with the submission requirements fisted in the NJHMFA
QAP Green requirements document.

2. We understand that no projects are exempt from this requirement and have reviewed the alternative
programs paths (if needed) for compliance - as indicated in the NIHMFA QAP Green requirements
document.

3. If requested we will allow NJHMFA Technical Services staff, or designes, access to the project site pre,
during and post construction for the purpose, of but not limited to, confirming Clean Energy Program
compliance.

4. WHEN LIHTC IS AWARDEE, CONTACT Pam Del osSantos or John Ternes FOR THE NEXT COMPLIANCE STEPS.

5. tam an authorized representative of the organization.

Signature: Date:

Name of signer:

Title:

Project Name:

Parent Organization (not LLC):

CHECK the infended NJHMFA. ENERGY STAR Program or Altemative:

+Con ign: Rehah:

D NI Energy Star Homes V.3.1 D Home Performance with
D Energy Star

Energy Star Multifamily High Rise

D PAY 'FOR PERFQRMANCE

D PAY FOR PERFORMANCE Existing Construction

New Construction D

ASHRAE Level 2 Energy Audit
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New Jersey Housing and Mortgage Finance Agency

Energy Benchmarking Initiative

Requirements and Documentation

IMPORTANT NOTES:

x  Theapplication shall include a copy of the completed, signed and submitted letter of intent from the
developer to NJHMFA.

x  Prior to issuance of the 8609, developer/owner will submit a signed energy benchmarking utility release form
for all common area meters (gas, oil, and electric, ete.), provision of certaln project data {square footage per
biiflding, mechanical systems installed, etc.) and signed energy benchmarking utility release forms for a
minimum of 50% of tenants rented up at time of 8609 issuance for new construction, and a minimum of 30%
qf:jt_enants, representing each unit type, for rencvation projects.

= Applicant will also be required to include the tenant utility release form as a part of the lease agreement. For
the next three years for new construction projects, the applicant will ensure that at least 50% of tenants have
viable utility release forms and will collect the utility data from the applicable utility company on a semi-annual
basis. For renovation projects, tenant utility data will be collected 1 year prior to commencement of work, and
2 years post-construction for a minimurm of 20% of each unit type.

= NJHMFA does not provide additional, set-aside funding for Green ltems covered by this program.
SUBMIT ALL REQUIRED DOCUMENTATION AFTER A TAX CREDIT ALLOCATION TO:
Please send all required documents to:

John Ternes, NJ) Houslng and Mortgage Finance Agency fternes@njhmfa.gov
Phone: 609.278.7696

For .S, Post Office: For Fed Ex, UPS, Visitors, etc.:
P.0O. Box 18550 637 S, Clinton Ave.
Trenton, NJ 08650-2085 Trenton, NJ 08611

WHAT TO SUBMIT WITH TAX CREDIT APPLICATION

Attach hard copies of the following with application.

L) Letter of Intent
a Energy Benchmarking building utility release form
| Energy Benchmarking tenant utility release form

Page 7 of 17
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LETTER OF INTENT — ENERGY BENCHMARKING INITIATIVE

Please email a signed copy of this page to NIHFMA Technical Services, and include in Tax Credit Application.

By signing this document, | certify the following (“we” refers to the applicant organization):

1. We have received and reviewed the Program’s materials, consisting of the ‘LIHTC Green Point Requirements
2019 and ‘Energy Benchmarking Technical Manual’, which includes the letter of intent, building utility
release form and survey, and tenant utility release form.

2. We understand that a meeting with NJHMFA’s Technical Services Division is required within three (3) months
of the Tax Credit Award Date. ’

3. We understand that prior to issuance of the 8609 we will submit a signed energy benchmarking utility release form
for all comimon area meters {gas, oil, and electric, etc.}, provision of certain project data (square footage per
building, mechanical systems installed, etc.) and signed energy benchmarking utflity release forms for a minimum of
50% of tenants rented up for new construction, or a minimum of 30% of each unit type for renovation projects, at
time of 8609 issuance.

4. We understand for the next three years after new construction, we will ensure that at least 50% of tenants have viable
utitity release forms; or for renovation projects, for 1 year prior and 2 years after the work is completed, we will ensure
that for at least 30% of each unit type, we will collect the utility data from the applicable utility company on a semi-
annual basis,

5. We understand that Clean Energy Program compliance is a prerequisite to participation in the LIHTC Green
Point program. | will comply with ENERGY STAR, or other applicable requirements, as indicated in the LJHTC
GAP section {c) 8 and 2019 ENERGY STAR leiter of intent.

6. If requested we will allow NJHMFA staff access to the project site pre, during and post construction for the
purpose of but not limited to: project monitoring, performance testing, interviews, surveys and
photographs.

7. 1am an authorized representative of the organization,

Signature: Date:

Name of signer:

Title:

Project Name:

Parent Organization (not LLC):

Page 8 of 17
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BUILDING OWNER UTILITY RELEASE FORM

Authorization for NJHMFA to Receive Customer Utility Data

Date:

To Whom It May Concern:

By signing this release form, the property owner {Owner) grants the New Jersey Housing and Mortgage Finance Agency
(NJEMFA} and its designee, a consultant for this initiative, permission to access utility data information for the past one
(1) year of (if applicable} and for the following three (3} years from this date for the development/building referenced
below. The utility data includes energy consumption, energy demand, energy cost, as well as associated fees and taxes
for each billing period. This information will be used to track energy efficiency and consumption of the building indicated
below for the express purpose of measuring the success of past energy upgrades, comparing building performance to
similar building types and determining need for future energy efficlency improvements.

i am an authorized representative for the development and building listed below and account(s) listed on the following
page(s), totaling pages, and represent and warrant that | have full authority to execute this release form on behalf
of the Ownér. Owner understands that the information cbtained as part of this initiative may be released by the NJHMFA
to other participating developments upon request for comparison purposes. Comparison reports compifed by the NJIHMFA
for this program and provided to other developments will not include this development’s name or address. Owner
understands and acknowledges that such information may be subject to release under the Open Public Records Act,
N.LS.A. 47:1A-1 et seq., or other applicable law. Owner understands that each applicable utility provider {Utility) reserves
the right to verify this authorization request.

Owner authorizes the Utility to release the requested information on Owner's account or facilities to the NJHMFA or its
designee. Owner hereby releases, holds harmless, and indemnifies the NIHMFA and the Utility from any Tfability, claims,
demands, causes of aciion, damages, or expenses as a result of, but not limited to: 1} any release of information to
NIHMFA or its designee pursuant to this Utility Release; or 2) the unauthorized use of this infermation by NIHMFA or its
designee,

Sincerely,

Authorized Representative (signature}

Please print clearly.

Authorized Representative Name:

Development Name:

Buiiding Service Address:

Development Contact:

Mailing Address:

Phone: Email:

Page 8 of 17
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ENERGY BENCHMARKING SURVEY FORM

Please complete one Building Data Form for egch building in a development.

BUILDING DATA,
Development Name: NIJHMFA #:
Address: Year Built:

Building type (Senier, Family, Mixed): _
Electricity Metering (check one): I Individually-Metered / T1 Master-Metered Gas
Metering (check one): 0 Individually-Metered / [ Master-Metered

Primary hot water fuel type:
FPercent of floor area that is cooled in 10% increments (10%, 20%, 30%, efc.):
Percent of floor area that is heated in 10% increments (10%, 20%, 30%, etc.):
Total Sq. Ft.: Commnton Area Sq. Ft.: # of Buildings:

# of Elevators: # of Floors in each building: # of units:

# of Bedrooms: 1: 2: 3: 4:

Energy-Efficiency Improvement Year implemented
ENERGY STAR Homes Certification
Multifamily High Rise

Pay for Performance

Home Performance with Energy Star
LEED

Enterprise Green Communities
Windows

Lighting

Other (please describe)

Diojcjc|glgjniois

Please include all types of energy used. Complete additional forms as needed when utility information differs by building.

METER INFORMATION

Electric Utility Name:
Account Number(s):

Natural Gas Utility Name:

Account Number(s):

Fuel Oil Utility Name:
Account Number(s):

Other Meters-not including water or sewer (e.g. Renewable Energy, Propane, and Cogeneration):
Utility Name & Account Number(s):

Page 100f 17
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BUILDING SYSTEM CHARACTERISTICS:
Please check all that apply:
Heating System Type:
o Fumace Building type:
o High Bfficiency Condensing Furnace o Wood or steel frame
o High Efficiency Condensing Burner o Solid Concrete
i3 Hot Water Boiler o Masonry
o Steam Boiler o Modular
o Heat Pump o gttrhucturally insulated panels (SIPS)
o High Efficiency Variabie Heat Pump . er type:
o Ground Source Heat Pump Optional:
o . Packaged Terminal Air Conditioner o0 Wood or steel frame
(PTAC) Unit o Solid Concrete
o Cogeneration (CHP) o Masonry
= ”,-Special Description: a Modular
o o Structurally insulated paneis (SIPS)
Cooling System Type: o Other type:
o  Chiller
o Wall Unit (in each Apt.)
1 Cooling Tower 7
o Window Unit (in each Apt.)
o Compressor {mini-split)
o Compressor (ducted)
o Ground Source Heat Pump
a1 Packaged Terminal Air Conditioner
(PTAC) Unit
o Special Description:
Page 11of 17
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TENANT UTILITY RELEASE FORM

Authorizotion for NIHMFA to Receive Customer Utility Data

Date:

To Whom It May Concern:

By signing this release form, the tenant {Tenant) grants the New Jersey Housing and Mortgage Finance Agency
(NJHMFA} and its designee {a consultant for this initiative) permission to access utility data information for the
past two (2} years of {if applicable) and for the following three (3} years from this date for the unit referenced
below. Utility data includes energy consumption, energy demand, energy cost as well as associated fees and taxes
for each billing period. This information will be used to track energy efficlency and consumption of the building
indicated below for the express purpose of measuring the success of past energy upgrades, comparing building
performance to similar building types and determining need for future energy efficiency improvements,

t am an authorized representative for the unit and account(s} listed below and represent and-warrant that ! have
authority to execute this release. Tenant understands that the information.obtained as part of this initiative may
be released by the NIHMFA to other participating -developments upon request for comparison purposes,
Comparison reports compiled by the NIHMFA for this program and provided to other developments will not
include tenant’s information or this development’s name or address. Tenant understands and acknowledges that
such information may be subject to release under the Open Public Records Act, N.LS.A. 47:1A-1 et seq., or other
applicable law. Tenant understands that each applicable utility provider reserves the right to verify this
authorization request,

Tenant authorizes the Utility to release the requested information on Tenant’s account to the NIHMFA or its
designee. Tenant hereby releases, holds harmless, and indemnifies the NIHMFA and Utility from any liability,
claims, demands, causes of action, damages, or expenses as a result of, but not limited to: 1} any release of
information to NIHMFA or its designee pursuant to this Utility Release; or 2) the unauthorized use of this
information by NJHMFA or its designee. Tenant understands that he/she may cancel this authorization at any
time by submitting a written request to both the Utiiity and NIHMFA.

Sincerely,

Authorized Representative {Tenant signature}

Please print clearly.

Representative name:

Development Name:

Building Address:

Unit Number: Number of Bedrooms in Unit:

Please list utility provider(s) and account number(s):
ELECTRIC UTILITY: ACCOUNT #;
GAS UTILITY: ACCOUNT #:

Page 12 of 17
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9% Tax Credit Point Options

4 Point options

Participation in one of the following programs¥#:

1) Enterprise Green Communities Mandatory plus 35 points

a. 2015 EGC Criteria )
b. 35 optional peints for New Construction, 30 optional points for Substantial
Rehab.

c. If pursuing actual certification, see EGC's definition of affordable housing
projects. Projects must serve residents at or below 60% AMI.
2) LEED Version 4.0 Silver or higher (Homes, Muitifamily Midrise or New Construction)
3) ICC/ASHRAE 700 - NGBS 2015 (National Green Building Standard) 2015 Version

Sitver or higher
* a. Silver =334 points minimum
4.} ‘New Jersey Zero Energy Ready Home (Tier 3)

a. Alignswith DOE Zero Energy Ready Home specs
b. HERS Score 50 and below.
c. Tier 3 Plus includes Solar Electric or Thermal
5) Living Building Challenge
a. Atleast 3 of the 7 petals
6} Passive House

a. PHIUS or PHI. If doing PHI, consult with the Technical Services Green
Technical Advisor.

*Certification js not required but all mandatory requirements of each program must be
followed and documented to NJHMFA.

3 Point options
Participation in one of the following programs¥;

1) Enterprise Green Communities Mandatory criteria

2 LEED v4 Certified

3) ICC/ASHRAE 700 - NGBS 2015 (National Green Building Standard)
Bronze or higher

a. Bronze =231 points minimum

*Certification is not required but all mandatory requirements of each program must be
followed and documented to NJHMFA,

Page 13 of 17
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Required Documents for Each Program

Enterprise Green Communities (EGC)
At Application
®  NIJHMFA Letter of Intent
*  Signed contract with an EGC-approved consultant/HERs Rater.
Prior to Construction {or at Commitment for Agency Construction-financed projects)
= Completed EGC pre-build checklist along with all Supplemental Documents.
= Evidence in drawings and specifications that all mandatory and optional criteria have
been incorporated.
Post Construction, 8609 packare
= Post-build checklist and binder documenting each completed criteria, verified by EGC
consultant.
For more information, visit http://www.enterprisecommunity.org/solutions-and-innovation/green-
communities/criteria

LEED Rating System
At Application
= NJHMFA Letter of Intent
= Signed contract with a credentialed LEED consuitant/HERS rater.
Prior to Construction {or at Commitment for Agency Construction-financed projects)
* Finalized LEED checklist showing projects’ rating level.
= Verification by LEED Consultant and daeveloper that all LEED checklist items have been
incorporated into the plans and specifications.
Post Construction, 8609 package
*  Completed LEED checklist with final rating level
* LFED Workbook documenting the fulfillment of alt LEED credits and prerequisites.
= |etter and documentation from LEED consultant {New Construction) or Green Rater
{(Homes or Midrise) stating project met all the parameters of the program.
For more information, visit http://www,usgbc.org/LEED/

NGBS Rating System

At Application
®  NIHMFA Letter of Intent
»  Signed contract with an accredited NGBS Green verifier/HERS rater.

Prior to Construction {or at Commitment for Agency Construction-financed projects)
* Finalized NGBS scoring spreadsheet showing projects’ rating level and all claimed points.
= Verification by NGBS Green verifier and developer that all NGBS criteria have been

incorporated into the plans and specifications.

Post Construction, 8609 package
*  Final Verification Report/Construction Scoring Spreadsheet, with no red/warning cells.
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*  Verification Workbook documenting the fulfillment of all NGBS points and mandatory
ftems, signed by NGBS Green Verifier and Builder.
For more info, visit
http://www.homeinnovation.com/services/certification/green_homes/multifamily certification

Zero Energy Ready Homes
At Application
*  NIHMFA Letter of Intent
* Signed contract with a ZERH-approved consultant/HERs Rater.
Prior to Construction {or at Commitment for Agency Construction-financed projects)
» Completed copy of RNC Site Registration form and email confirmation.
*  Energy Star Summary Report
» Evidence in drawings and specifications that all NJCEP-ZERH, EPA, and RESNET
: requirements have been incorporated.
“Post Construction, 8609 package
»  All applicable Energy Star or NICEP completed checklists.
»  Fnergy Star Summary Report
Eor more information, visit https://energy.gov/eere/buildings/zerg-energy-ready-home

And http://nicleanenergy.com/residential/programs/ni-energy-star-homes/builder-
information/participation-documents/participation-

Living Buiiding Challenge 3.1
At Application
»  NJHMFA Letter of Intent
x  Signed contract with a LBC-approved consultant/HERs Rater.
Prior to Construction {or at Commitment for Agency Construction-financed projects)
»  Copy of Prefiminary Audit showing all selected Petals and imperatives.
» Evidencein drawings and specifications that all selected Petals/imperatives have been
incorporated.
Post Construction, 8609 package
»  Copy of Post-Construction Preliminary Audit with al} documentation for Mandatory
Petals and project Typology Imperatives,
For more information, visit https://living-future.org/ibc/

Passive House {PHIUS+ 2015 Passive Building Standard) Version 2.0
At Application
= NIHMFA Letter of Intent
» Signed contract with a PHIUS or PHl-certified Rater/Verifier.
Pror to Construction {or at Commitment for Agency Construction-financed projects}
» Copy of design and primary project energy modeling by the PHIUS Certified Passive
House Consultant {CPHC).
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* Evidence in drawings and specifications that all design and equipment will meet PHIUS

standards, as approved by the CPHC.
Post Construction, 8602 package

= Copy of Post-Construction final testing, verification and energy performance metrics
from the PHIUS+ Certified Rater/Multifamily Verifier.

= PHIUS+ Onsite Quality Control Workbook for Multifamily Projects and supporting
documentation/checklists.

For more information, visit http://www.phius.org/home-page

Page 16 of 17

Supp. 6-3-19 80-134



HOUSING AND MORTGAGE FINANCE AGENCY 5:80-33 App. A

New Jersey
Housing and Mortgage Finance Agency

2019 NJHMFA 9% Green Point Options LETTER OF INTENT

By signing this document, | certify the following (“we” refers to the applicant crganization}:

1.] We understand that ENERGY STAR certification or NJHMFA approved alternative, is a prerequisite to
participation in the Low-income Housing Tax Credit program. We agree to complete the applicable N}
Clean Fnergy Program path, and will comply with the submission requirements listed in the NJHMFA

QAP Green requirements document.

2.) We have received and reviewed the 2019 LHTC Green Requirements and Documentation, which
inciudes a list of requirements for each 9% option, forms and related informational material.

3) We will submit the reguested documentation for our selected option, as outlined in the 2019 LIHTC
Green Requirements document.

WHEN LIHTC IS AWARDED, CONTACT Pam DelosSantos or John Ternes at NIHMFA, FOR THE NEXT
COMPLIANCE STEPS.

| am an autherized representative of the organization.

Signatate: Date:

Name of signer:

Title:

Project Name:

Parent Organization {not LLC):

CHECK intended NTHMFEA. 9% Green Point Option (check only one):

Page 17 0o 17
New Rule, R.2013 4.086, effective June 17, 2013. Repeal and New Rule, R.2019 d.058, effective June 3, 2019,
See: 45 N.UIR. 530(a), 45 N.JR. 1511(a). See: SON.LR. 2282(a), 51 N.LR. 833(a).
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APPENDIX B

AR

NJHMFA ENERGY BENCHMARKING
TECHNICAL MANUAL

Supp. 6-3-19 80-136



HOUSING AND MORTGAGE FINANCE AGENCY 5:80-33 App. B

EXECUTIVE SUMMARY

This technical manual provides guidelines for building managers to successfully benchmark and report their energy
-usage to the New Jersey Housing and Mortgage Finance Agency (HMFA). Benchmarking is necessary for HMFA

to assess sustained performance and compare each building to similar building types on their sustained performance,
track the overall progress of efficiency upgrades, and effectively allocate our resources to proven models. Collected
benchmarking data will be used to facilitate efficient analysis of energy performance for better management of
energy usage, decreased energy expenditures, identify interesting energy use trends over time, decreased carbon
emissions, and comparison of energy usage among similar locations and building types. It will allow HMFA to
quantitatively compare energy usage in the newer buildings vs. the older buildings and the energy usage in the
HMFA buildings thaf have incorporated energy efficiency measures vs. the buildings that have not received

energy efficiency improvements.

DEFINITION OF ENERGY BENCHMARKING

Energy benchmarking is the process of analyzing energy usage over time and comparing the total use to the total
cost. Because energy usage is affected by changes in temperature, benchmarking incorporates hot and cold
weather data in order to determine the peak usape periods over time. The final results are generally expressed
based upon square foot use. This allows for multiple buildings to be aggregated and compared. It is a good
measurement for evaluating building energy performance based on the type of building, occupancy, fuel

source(s), location, weather, etc.

PURPOSE OF ENERGY BENCHMARKING

The purpose for benchmarking the energy performance of the buildings within the HMFA portfolio is to gain a
better understanding of how the buildings use their energy and whether the energy efficiency measures that have
been implemented within our buildings have realized their expected energy savings. It will also help us understand
how our buildings are performing compared to similar buildings in other states. This analysis also has

implications that can guide how IIMFA provides financing in the future by:

1. Identifying properties that could benefit from energy efficiency upgrades;
2. Providing suidance for future energy efficiency program development;
3. Providing an underwriting basis for expected utility cost reduction achieved through energy efficiency

and renewable energy programs
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GETTING STARTED

The following instructions will guide you through the process of collecting the utility data, granting HMFA
access to the information, and uploading the information online through the EPA. Portfolio Manager system.

IMPORTANT NOTES:

* In order to qualify for this point, the application shall include a copy of the completed, signed and
submitted letter of intent from the developer to NFHMFA.

* Pror to issuance of the 8609, developer/owner will submit a signed energy benchmarking ufility release
form for all common area meters (gas, oil, and electric, etc.), provision of certain project data (square
footage per building, mechanical systems installed, etc.) and signed energy benchmarking utility release
forms for a minimum of 50% of tenants rented up at time of 8609 issuance for new construction, or a
minimum of 30% of each unit type for renovation projects, at time of 8609 issuance. Applicant is
required to include the tenant utility release form as a part of the lease agreement.

* For the next three years following issuance of the 8609 for new construction, the applicant will ensure
that the required percentage of tenants have viable utility release forms (or provide documentation of the
efforts to obtain such forms); or for renovation projects, for 1 year prior and 2 years after the work is
completed. For both new construction and renovation projects, common area utility data shail also be
uploaded into the EPA Portfolio Manager (www.energystar.gov/benchmark).

* NJHMFA does not provide additional, set-aside funding for Green Items covered by this program.

SUBMIT ALL REQUIRED DOCUMENTATION AFTER A TAX CREDIT ALLOCATION TO:
Please send all required documents to:

John Ternes, For U.S. Post Office:
NI Housing and Mortgage Finance Agency P.O. Box 18550
jternes@nihmfa. gov Trenton, NJ 08611

Phone: 609.278.7694
For Fed Ex, UPS, Visitors, efc;
637 S. Clinton Ave.,
Trenton, NJ 08650-2085

RESOURCES:

EnergyStar Portfolio Manager:
hitps:/fwww.energystar.gov/istar/pmpam/

Service providers that offer automated benchmarking through EnergyStar-
hitp:/fwww energystar gov/index cfin?e=spp_res.pt_spps automated_benchmarking

Energy Auditors that offer benchmarking services through NJ Clean Energy:
http:/fwww njcleanenergy com/commercial-industrial /programs/nj-smartstart-buildings#ools-and-
resources/iradeally/approved _vendorsearch/&start=

Online Portfolioc Manager and Energy Benchmarking Training-
htty:/fveww energystar gov/ia/business/benchmarking_training/benchmarking litml
hitp:/fwww.energystar.gov/index.cfinTe=business bus_internet presentations

Pre-Recorded Energy Benchmarking Training-
hitps://esbuildings webex.com/mw3300/mywebex/default, do"s:teur]—esbmldmgs
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PROCEDURES

Use the following checklist as a guide as you benchmark the building and tenant utility usage.

]

0

STEP 1:
STEP 2:

STEP 3:

STEP 4:
STEP 5:
STEPéE

STEP 7:

STEP 8:

STEP %
STEP 10:

(0]
(o]

Sign and submit Letter of Intent to HMFA
Set-up meeting and/or conference call with HMFA’s Technical Services Division.

Gather building and space attribute information using the HMFA ENERGY
BENCHMARKING SURVEY FORM.

COMPLETE AND SIGN the BUILDING OWNER UTILITY RELEASE FORM
Have the tenants COMPLETE AND SIGN the TENANT UTILITY RELEASE Form
Collect 12 CONSECUTIVE MONTHS of BUILDING UTILITY BILLS

Create a building profile in PORTFOLIO MANAGER (SEE APPENDIX B)

Portfolio Manager Username (do not submit to HMFA):

Portfolic Manager password (do not submit to FIMFA):

Upload BUILDING utility data into PORTFOLIO Manager
(www.energystar.gov/benchmark)

Input Property Information & Send Invite to Share Property with NTHMFA
Submit the following items to HMFA

HMFA Benchmarking survey form
Tenant and Building utility release forms {50% of Total # of Tenants for new construction and at
least 30% of each unit type for renovation projects)
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LETTER OF INTENT — ENERGY BENCHMARKING INIFIATIVE
Please e-mail a signed copy of this page fo NJHFMA Technical Services amd include in Tax Credit Application,
By signing this document, 1 certify the following (“we” refers to the applicant organization):

1. We have received and reviewed the Program’s materials, consisting of the ‘LIHTC Green Point
Requirements 2019° and ‘Energy Benchmarking’ documents, which includes the Letter of Intent,
Building Utility Release Form and Survey, and Tenant Utility Release Form,

2. We understand that a meeting with Technical Services is required within three (3) months of the Tax
Credit Award Date.

3. We understand that prior to issuance of the 8609 we will submit a signed energy benchmarking utility
release form for all common area meters (gas, oil, and electric, etc.), provision of certain project data
(square footage per building, mechanical systems installed, etc.) and signed energy benchmarking
utility release forms for a minimum of 50% of tenants rented up for new constructmn, or a minimum
of 30% of each unit type for renovation projects, at time of 8609 issuance.

4.- We understand for the next three years after new construction, we will ensure that at least 50% of all
tenants have viable utility release forms; or for renovation projects, for 1 year prior and 2 years after
the work is completed, we will ensure that for at least 30% of each unit type, we will collect the utility
data from the applicable utility company on a semi-annual basis,

5. We understand that Clean Energy Program compliance is a prerequisite to participation in the LIHTC
Green Point program. I wiil comply with ENERGY STAR, or other applicable requirements, as
indicated in the LIHTC QAP section (c)8 and 2019 ENERGY STAR Iletter of intent.

6. If requested we will allow NJHMFA staff access to the project site pre, during and post construction
for the purpose of but not limited to: project monitoring, performance testing, interviews, surveys and
photographs.

7. 1am an authorized representative of the organization.

Signature: Date:

Name of signer:

Title:

Project Name:

Orgaunization:
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ENERGY BENCHMARKING SURVEY FORM
Please complete one Building Data Form for each building in a development.

BUILDING DATA
Development Name: NJHMEFA #:
Address: Year Built:

Building type {Senior, Family, Mixed):
Electricity Metering {check ene): 3 Individually-Metered / ] Master-Metered
Gas Metering (check one): 0O Individually-Metered / O Master-Metered

Primary hot water fuel type:
Percent of floor area that is cooled in 10% increments (10%, 20%, 30%, etc.):

Percent of floar area that is heated in 10% increments (10%, 20%, 36%, etc.):

Total Sq. Ft:: Common Area Sq. Ft.: # of Buildings:
# of Elevat&il,:s: # of Floors in each building: # of units:
-

# of Bedrooms: 1: 2 3: 4:

Past Enersy-Efficiency Work Completed (select all that apply and implementation year- write N/A if not applicable):
Energy-Efficiency Improvement Year implemented

n ENERGY STAR Homes Certification

0 Muliifamily High Rise

o Pay for Perfonmance

n Home Performance with Energy Star

o LEED

o Enterprise Green Commuuities

o Windows

: Lighting

o Other (please describe)

Please include all types of energy used. Complete additional forms as needed when utility information differs by building.

METER INFORMATION
Electric Utility Name:

Account Number(s):

Natural Gas Utility Name:

Account Number(s):

Fuel Qil Utility Name:
Account Number(s):

Other Meters-not including water or sewer {e.g. Renewable Energy, Propane, Cogeneration):
Utility Name & Account Number(s):

Ttility Name & Account Number{s):

Utility Name & Account Numbez(s):

80-141 Supp. 6-3-15
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COMMUNITY AFFAIRS

BUILDING SYSTEM CHARACTERISTICS:

Please check all that apply:
Heating System Type:

0

0000 8900

a0

Fumace

High Efficiency Condensing Furnace
High Efficiency Condensing Burner
Hot Water Boiler

Steam Boiler

Heat Pump

High Efficiency Variable Heat Pump
Ground Source Heat Pump
Packaged Terminal Air Conditioner
(PTAC) Unit

Cogeneration (CHP)

Special Description:

Cooling System Type:

Supp. 6-3-19

0
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Chiller

‘Wall Unit (in each Apt)

Cooling Tower

Window Unit (in each Apt.)
Compressor {mini-split)
Compressor {ducted)

Ground Source Heat Pump
Packaged Terminal Afr Conditioner
(PTAC) Unit

Special Description:

80-142

Building type:

n]

oo oaao

Wood or steel frame

Solid Concrete

Masonry

Modular

Structurally insulated panels (SIPS)
Other type:

Optionat:

m]

oo o@pano

Wood or steel frame

Solid Concrete

Masonry

Modular

Structurally insulated panels (SIPS)
Other type: ‘
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Building Owner Utility Release Form

Authorization for NTHMFA to Receive Customer Utility Data

Date:

To Whom It May Concern;

By signing this release form, the properly owner (Owner) grants the New Jersey Housing and Mortgage Finance Agency
(NJHMPFA) and its designee, a consultant for this initiative, permission to access utility data information for the past one
(1) year of (if applicable) and for the following three (3) years from this date for the development/building referenced below.
The utility data includes energy consumption, energy demand, energy cost, as well as associated fees and taxes for each
billing period. This information will be used to track energy efficiency and consumption of the building indicated below
for the express purpose of measuring the success of past energy upgrades, comparing building performance to similar
building types and determining need for future energy efficiency improvements.

I 'am an avthorized representative for the development and building listed below and account(s) listed on the following
page(s), totaling ___ pages, and represent and warrant that T have full authority to exscute this release form on behalf of
the Ovwner. wner understands that the information obtained as part of this initiative may be released by the NJHMFA to
other participating developments upon request for comparison purposes. Comparison reports compiled by the NJHMFA for
this program and provided to other developments will not fnclude this development’s name or address. Owner understands
and acknowledges that such information may be subject to release under the Open Public Records Act, N.JS.A. 47:1A-1 et
seq., or other applicable law. Owner understands that each applicable utility provider (Utility) reserves the right to verify
this authorization request.

Owmner anthorizes the Utility to release the requested information on Owner’s account or facilities 1o the NJHMFA or its
designee. Owner hereby releases, holds harmless, and indemnifies the NTHMEA and the Utility from any Hability, claims,
demands, canses of action, damages, or expenses as a result of, but not limited to: 1) any release of information to NIEIMFA,
or its designee pursuant to this Utility Release; or 2) the unanthorized use of this information by NJHMFA or its designee,

Sincerely,

Avuthorized Representative (signature):

Please print clearly,
Authorized Representative Name:

Development Name:
Building Service Address;
Development Contact:
Mailing Address:

Phone: Email:

80-143 Supp. 6-3-19
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Tenang Utility Release Form

Authorization for NTHMFA to Receive Castomer Utility Data

Date:

To Whom Tt May Conceim:

By signing this release form, the tenant (Tenant) grants the New Jersey Housing and Mortgage Finance Agency (NJHMFA)
and its designee {a consultant for this initiative) permission to access utility data information for the past one (1) year of (if
applicable) and for the following three (3) years from this date for the unit referenced below. Utility data includes energy
consumption, encrgy demand, cnergy cost as well as associated fees and taxes for each billing period. This information will
be used to track energy efficiency and consumption of the building indicated below for the express purpose of measuring
the success of past energy upgrades, comparing building performance to similar building types and determining need for
future energy efficiency improvements.

{ am an authorized representative for the unit and account(s) listed below and represent and warrant that T have authority to
execute this release. Tenant understands that the information obtained as part of this initiative may be released by the
NIHMFA to other participating developments upon request for comparison purposes. Comparison reposts compiled by the
NJHMFA for this program and provided to other developments will not include tenant’s information or this development’s
name or address. Tenant understands and acknowledges that such information may be subject to release under the Open
Public Records Act, NJS.A. 47:1A-1 et seq.; or other applicable law. . Tenant understands that each applicable utility
provider reserves the right to verify this authorization request.

Tenant authorizes the Utility to release the requested information on Tepant’s. account to the NIHMFA or its designee.
Tenant hereby releases, holds harmless, and indemnifies the NIHMFA and Utility from any Hability, claims, demands,
causes of action, damages, or expenses as a result of, but not limited to: 1) any release of infonnation to NJHMFA or its
designee pursuant to this Utility Release; or 2) the unauthorized use of this information by NJHMFA or its designee. Tenant
understands that he/she may cancel this authorization at any time by submitting a written request to both the Utility and
NIHMFA.

Sincerely,

Authorized Representative (Tenant signature)

Please print clearly.

Representative name:

Development Name:
Building Address:
Unit Number: Number of Bedrooms in Unit:

Please Eist ufility provider(s) and acconnt number(s):
ELECTRIC UTILITY: ACCOUNT #
GAS UTILITY: ACCOUNT #

Supp. 6-3-19 80-144
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Tracking Your Energy Performance

Prortiolits Munagar ie i teling, intareetve snemy manageement ttd thoat alowe you b
mrastre and track yiur building's enagy aod weter consumption, identify nvestmemt. -
pritriting, sk varly improvamerds over time. hlultifemily bousing commaniSios can use
Partholio Marapey 43 track weathar-moemalized eonrmy s intamity (R SrHEIgy bk,
grenhtie gas Bz, snd water enaumpion,

USE PORTFOLID
MANAGER 5TEP-BY-STEP

;‘n&.m ; BART

New Rule, R.2013 4.086, effective June 17, 2013. Repeal and New Rule, R.2019 d.058, effective June 3,2019.
See: 45 N.JR.530(a), 45 N.JR. 1511(a). See: 50 N.JR.2282(z), 51 N.LR. 833(a).
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