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Synopsis 

 

Petitioners – tenured teachers employed by the respondent Board who received evaluation ratings below 

the “effective” range and were subsequently placed on Corrective Action Plans (CAP) for the 2019-2020 

school year – appealed a determination by the respondent Board to withhold their salary increments for the 

2020-2021 school year based upon “partially effective” summative ratings.  Petitioners contend that the 

Board’s actions contravened the Governor’s COVID-19 Executive Order No. 103 and related guidelines 

issued by the New Jersey Department of Education (NJDOE), which mandated that as tenured teachers on a 

CAP, petitioners were entitled to receive Not Evaluated (NE) ratings for the 2019-2020 school year 

because of school closures due to the COVID-19 public health emergency.  The Board maintained that its 

decision was made in accordance with Board policy and its managerial prerogative to award salary 

increments based upon effective service.  The parties filed opposing motions for summary decision.  
 

The ALJ found, inter alia, that:  there are no material facts at issue in this case, and the matter is ripe for 

summary decision;  it is well settled that a salary increment is a reward for meritorious service, not an 

entitlement;  any board of education may withhold, for inefficiency or other good cause, the employment 

increment of any staff member in any year;  a local school board's decision to withhold a salary increment 

is a matter of management prerogative and is entitled to a presumption of correctness;  however, in this 

case, the Board improperly disregarded the Governor’s Executive Order and related Guidelines when it 

issued “partially effective” summative evaluations to petitioners;  the Board therefore acted arbitrarily in 

using these improper evaluations as the basis upon which to withhold petitioners’ salary increments.  

Accordingly, the ALJ granted summary decision in favor of the petitioners and directed that the Board restore 

petitioners’ salary increments for the 2020-2021 school year.  

     

Upon review, the Commissioner concurred with the ALJ’s findings and conclusions in this matter and adopted 

the Initial Decision as the final decision for the reasons thoroughly expressed therein.  The Board was directed 

to restore petitioners’ increments for the 2020-21 school year.   
 

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  It has 

been neither reviewed nor approved by the Commissioner. 
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Board of Education of the Township of Winslow, 

Camden County, 

Respondent. 

The record of this matter and the Initial Decision of the Office of Administrative Law 

(OAL) have been reviewed.1   

In this matter, petitioning tenured teachers who are employed by the Winslow 

Township Board of Education (Board) are challenging the Board’s decision to withhold their 

increments for the 2020-2021 school year.  Due to evaluation ratings below the “effective” range, 

petitioners were both placed on Corrective Action Plans (CAPs) for the 2019-20 school year.  During 

that school year, petitioners each had two evaluations before the school closure caused by the 

COVID-19 pandemic.  Jones received an “effective” rating on one evaluation and “partially 

effective” rating on the other, while May received two “partially effective” ratings on her 

evaluations. 

After Governor Murphy declared a public health emergency in March 2020, the 

Commissioner of Education issued a “Notice of Rule Waiver/Modification/Suspension Pursuant to 

Executive Order 103 (2020),” effective April 3, 2020, modifying certain requirements regarding 

1 The Board’s exceptions were not timely filed in accordance with N.J.A.C. 1:1-18.4 and were therefore 

not considered by the Commissioner. 
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annual summative ratings for educators due to the extended school closures and cancellation of State 

assessments.  In pertinent part, the rule modification found: 

Educators working under a CAP for the 2019-2020 school year will 

receive a NE [not evaluated] code.  These individuals should continue 

to receive support for the remainder of the 2019-2020 school year and 

the CAP shall remain in effect at the start of the 2020-2021 school 

year in accordance with N.J.A.C. 6A:10-2.5(l). 

 

[Petitioners’ Exhibit A.] 

 

  The Department also issued guidance on its website entitled “Educator Evaluation 

During Extended School Closure as a Result of COVID-19,” which indicated the following regarding 

certificated staff who were on a CAP: 

a.  Chief School Administrators have the discretion to produce a 

summative rating for an educator currently on a CAP who had been 

progressing towards an Effective or Highly Effective rating (as shown 

by observation scores issued up to this point in the year) and who will 

be moved back into good standing by the issuance of a summative 

rating.  Please apply the guidance provided for nontenured teachers to 

develop a summative rating for educators described here.  

 

b.  All other educators on a CAP will receive a Not Evaluated (NE) 

rating for the 2019-2020 school year. 

c.  Coaching should continue for the remainder of the 2019-2020 

school year. 

d.  The current CAP will be in place for the start of the 2020-2021 

school year. 

 

e.  At the start of the SY 2020-2021, the educator and supervisor 

should collaboratively review the CAP and amend it to reflect the 

educator’s assignment and context. 

 

[Petitioners’ Exhibit B (emphasis added).] 

 

Despite this guidance, both petitioners received summative ratings of “partially 

effective.”  The Assistant Principal’s notes on May 6, 2020 regarding May state: 

Summative Completed.  Ms. May was advised of the following in 

addition to it being recorded as part of her summative:  
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“As a result of receiving an overall score of Partially Effective (2.47), 

as well as the continued findings listed in the above summative, Ms. 

May is being recommended for a pay increment withholding for the 

2020-2021 school year.  Ms. May will continue to be on a Corrective 

Action Plan for the 2020-2021 school year.” 

 

[Petitioners’ Exhibit D.] 

 

Similarly, the Assistant Principal’s notes on May 6, 2020 regarding Jones state: 

Summative Completed.  Ms. Jones was advised of the following in 

addition to it being recorded as part of her summative:  

 

“As a result of receiving an overall score of Partially Effective (2.54), 

as well as the continued findings listed in the above summative, Ms. 

Jones is being recommended for a pay increment withholding for the 

2020-2021 school year.  Ms. Jones will continue to be on a Corrective 

Action Plan for the 2020-2021 school year.” 

 

[Petitioners’ Exhibit D.] 

 

Thereafter, counsel for the Winslow Township Education Association (WTEA) wrote 

a letter to the Board in advance of a Board meeting regarding petitioners’ increments.  Counsel 

argued that there is no basis by which to withhold their increments because, based on the 

Department’s guidance, they both should have received “NE” ratings, and accordingly they cannot be 

subject to performance-based increment withholdings.  In response, the Board attorney 

acknowledged the guidance, but indicated that the guidance did not prohibit increment withholdings 

for inefficiency or other good cause, in accordance with N.J.S.A. 18A:29-14.  At its meeting on June 

24, 2020, the Board approved the Superintendent’s recommendation to withhold petitioners’ 

increments for the 2020-21 school year. 

The Administrative Law Judge (ALJ) found that the Board improperly disregarded 

the Executive Order and Guidelines when it issued “partially effective” summative evaluations to 

petitioners, and therefore acted arbitrarily when it used those improper evaluations as the basis to 

withhold their increments.  Specifically, the ALJ explained: 
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Respondent framed the issue as whether the Guidance regarding the 

evaluation of tenured staff on a CAP precluded the Board from 

withholding Jones’ and May’s salary increment as a matter of law.  I 

disagree with respondent’s framing of the issue.  The issue is much 

narrower.   As articulated in petitioners’ cross-motion for summary 

decision, the issue is whether the basis for Jones’ and May’s salary 

withholding was their summative ratings of “Partially Effective” in 

violation of the Executive Order and Guidelines.  As there is no 

dispute that the salary withholding was based on the summative 

ratings of “Partially Effective,” I CONCLUDE that the Board’s 

actions violated the Executive Order and Guidelines and thus, were 

improper.  To determine otherwise would be to condone the Board’s 

decision to disregard the COVID-19 Executive Order and Guidelines.   

[Initial Decision at 8.] 

Accordingly, the ALJ ordered that petitioners’ increments be restored for the 2020-21 school year.2 

Upon a comprehensive review of the record, the Commissioner agrees with the ALJ 

that the Board acted unreasonably when it withheld petitioners’ increments based on the fact that 

they received “partially effective” summative ratings;  both petitioners should have received “NE” 

ratings in accordance with Department guidance and the rule modification.  Pursuant to N.J.S.A. 

18A:29-14, a board may withhold “for inefficiency or other good cause, the employment increment, 

or the adjustment increment, or both, of any member in any year.”  Teachers are not entitled to salary 

increments; instead, they are a reward for meritorious service.  North Plainfield Education 

Association v. Board of Education of the Borough of North Plainfield, 96 N.J. 587, 593 (1984).  The 

decision to withhold an increment for teachers who have not performed well is a management 

prerogative.  Ibid.  As such, when challenging an increment withholding, a teacher has the burden to 

demonstrate that the board acted arbitrarily, without rational basis or induced by improper motives.  

Kopera v. Board of Education of the Town of West Orange, 60 N.J. Super. 288, 294 (App. Div. 

1960). 

2 The ALJ also found that the Board treated petitioners as nontenured teachers when it chose to apply the 

summative rating of “Partially Effective,” rather than the correct rating of “NE” as instructed by the 

guidance.  The Commissioner finds that it is not clear from the record that the Board treated petitioners as 

nontenured teachers; however, the reason why the Board chose to disregard the guidance and issue 

summative ratings is not pertinent to this decision. 
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This matter involves a unique set of circumstances under which petitioners have met 

their burden of demonstrating that the Board acted arbitrarily and unreasonably.  It is clear from the 

record that the Board completed petitioners’ summative ratings for the 2019-20 school year.  Copies 

of the summative reports are in the record, accompanied by the Assistant Principal’s note that “[a]s a 

result of receiving an overall score of Partially Effective . . .  as well as the continued findings listed 

in the above summative, [petitioners are] being recommended for a pay increment withholding for 

the 2020-2021 school year.”  (Petitioners’ Exhibit D).  This language leaves no doubt that the sole 

basis of the Board’s withholding of their increments was their summative ratings.  Furthermore, the 

Board attorney’s June 10, 2020 letter – in response to the WTEA counsel’s letter that challenged the 

Board’s authority to make performance-based increment withholdings – also stated that petitioners’ 

evaluations in the 2019-20 school year “resulted in a score of ‘Partially Effective.’”  (Petitioners’ 

Exhibit H). 

 The Department’s rule modification changed the procedures regarding educator 

evaluations due to the COVID-19 public health emergency and indicated that educators working 

under a CAP in the 2019-20 school year “will receive a ‘NE’ code.”  The Department also issued 

guidance which reiterated that those teachers will receive a “NE” rating.  The fact that the Board 

disregarded the instructions that it received from the Department regarding summative ratings, issued 

“partially effective” summative ratings to petitioners despite specific guidance to the contrary, and 

then used those ratings as the basis for their increment withholdings is troubling, unreasonable, and 

arbitrary.  While the Board has argued that the underlying performance of petitioners – and not their 

summative ratings – was the true reason for the increment withholding, the record is clear that the 

reasoning behind the increment withholdings was the “partially effective” summative ratings, which 

rightfully should have been rated “NE.”   

Finally, the Commissioner need not address the broader issue of whether 

performance-based increment withholdings were prohibited for the 2020-21 school year due to the 
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rule modification and guidelines, because the Commissioner agrees with the ALJ that the issue here 

is much narrower and hinges on whether the basis for petitioners’ salary withholdings was their 

“partially effective” summative ratings in violation of the rule modification and guidelines, which 

has been discussed in detail above.   

Accordingly, for the reasons expressed therein, the Initial Decision is adopted as the 

final decision in this matter.  The Board is directed to restore petitioners’ increments for the 2020-21 

school year. 

IT IS SO ORDERED. 3 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 

Date of Mailing: 

3 This decision may be appealed to the Appellate Division of the Superior Court pursuant to N.J.S.A. 

18A:6-9.1.  Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate Division within 

45 days from the date of mailing of this decision.  

September 28, 2021
September 28, 2021
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