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New Jersey Commissioner of Education  

Final Decision 

 

V.L., on behalf of minor children, N.D. and D.D., 

 

 Petitioner,      

 

v.  

 

Board of Education of the Borough of Island Heights,  

Ocean County, 

       

 Respondent. 

 

Synopsis 

 

Petitioner appealed the determination of the respondent Board that her minor children were not entitled to a free 

public education in the Island Heights School District during the 2020-2021 school year.  Petitioner had 

registered her children in July 2020, stating that the family would be residing with petitioner’s mother 

indefinitely at her home in Island Heights.  The Board contended that a subsequent residency investigation 

revealed that petitioner and the children consistently entered and exited the children’s father’s home in 

Toms River and were not living at petitioner’s mother’s home in Island Heights.  The Board filed a counterclaim 

for tuition for the children’s period of ineligible attendance.   

 

The ALJ found, inter alia, that:  the issue in this case is whether petitioner’s children were entitled to enrollment 

in Island Heights schools for the purpose of receiving a thorough and efficient public education free of charge 

pursuant to N.J.S.A. 18A:38-1;  any child between the ages of five and twenty years old is entitled to a free 

public education in the school district in which he or she is domiciled, N.J.S.A. 18A:38-1(a);  here, petitioner 

acknowledged that she and her children did not live in Island Heights for the period of September 8, 2020 

through October 30, 2020;  and their intent to move to Island Heights is not consistent with the regulations 

which require that petitioner and her children be currently domiciled within the school district.  The ALJ 

concluded that petitioner and her children were domiciled in Toms River with the children’s father from 

September 8, 2020 to October 30, 2020, and that the Board is entitled to reimbursement of tuition costs for that 

period in the total amount of $8,526.44. 

 

Upon review, the Commissioner concurred with the findings and conclusions of the ALJ and adopted the 

Initial Decision of the OAL as the final decision in this matter.  The petitioner was ordered to reimburse the 

Board for tuition in the amount of $8,526.44 for the period from September 8, 2020 to October 30, 2020.  The 

petition was dismissed.   

 

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  It has 

been neither reviewed nor approved by the Commissioner. 
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The record of this matter, the Initial Decision of the Office of Administrative Law 

(OAL), and the exceptions filed by petitioner pursuant to N.J.A.C. 1:1-18.4 have been reviewed 

and considered.1 

Petitioner enrolled her children in the Island Heights school district in July 2020, 

stating that she and her children would be residing at her mother’s home indefinitely.  A 

residency investigation conducted by the district demonstrated that petitioner and the children 

consistently entered and exited the children’s father’s home in Toms River, and never entered or 

exited petitioner’s mother’s home in Island Heights.  The district sent petitioner a notice of 

removal, and she filed a petition of appeal.  Following a hearing, the Administrative Law Judge 

(ALJ) concluded that petitioner and her children were domiciled in Toms River from 

September 8, 2020 to October 30, 2020, and that the Board is entitled to reimbursement of 

tuition costs for that period. 

1 The Board did not file a reply to petitioner’s exceptions. 
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 In her exceptions, petitioner argues that the Initial Decision failed to acknowledge 

petitioner’s claims that the Board selectively enforces residency rules on the basis of race and/or 

disability.  Petitioner also takes issue with several alleged inaccuracies in the Initial Decision, 

including the location and dates of the investigation.  Finally, petitioner requests that any 

calculation of tuition reflect that the period of ineligibility included virtual and half days. 

Upon review, the Commissioner concurs with the ALJ’s finding that petitioner 

failed to sustain her burden of establishing that she was a domiciliary of Island Heights from 

September 8, 2020 through October 30, 2020.  Petitioner acknowledged that she and her children 

did not reside in the district during that time, and their intent to move there is insufficient to 

establish domicile.  In K.L. v. Board of Education of the Borough of Kinnelon, 2010 N.J. Super. 

Unpub. LEXIS 11 (App Div. January 4, 2010), the Appellate Division found that although the 

petitioners in that case had purchased a home in Kinnelon, they did not reside in the district, as 

they could not occupy the home during renovations.  The court explained: 

We think it obvious from these general principles that petitioners 

and their children were never domiciled in Kinnelon.  While they 

may have possessed a present intention to reside there when the 

renovations were complete, it is undisputed that petitioners and 

their children never did reside in the district during the 2007-2008 

school year.  As such, their intention to do so is irrelevant.  They 

had never established an “actual and physical . . . abode” in 

Kinnelon, and therefore they lacked the “necessary concurrence of 

physical presence and an intention to make that place one’s home” 

upon which the legal concept of domicile rests. 

 

[Id. at *13-14 (quoting In re Unanue, 255 N.J. Supra. 362, 376 

(Law. Div. 1991), aff’d, 311 N.J. Super. 589 (App Div.), certif. 

denied, 157 N.J. 541 (1998), cert. denied, 526 U.S. 1051 (1999)).] 

 

Following this principle, petitioners’ argument that they “intended” to live in Island Heights, 

while actually living in Toms River, lacks merit.  Whether or not petitioners hoped to move into 

Island Heights does not change the fact that they had not taken up an actual and physical abode 
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in the district.  While petitioner’s move was allegedly delayed due to the failure of the former 

tenant of the home to vacate the premises, rather than the need for renovations that was at issue 

in K.L., the Commissioner does not find that this distinction warrants a different conclusion.  

 Additionally, as the ALJ found, petitioner and her children were not displaced 

from the Island Heights address, because they did not live there until November 1, 2020.   The 

inability of petitioner’s mother to evict the former tenant due to the Covid-19 eviction 

moratorium does not equate to a displacement.  Accordingly, petitioner has not met the 

requirements for a finding of family crisis that would permit them to attend school in Island 

Heights pursuant to N.J.S.A. 18A:38-1.1.   Because petitioner was not domiciled in Island Height 

or experiencing a family crisis, the Commissioner concurs with the ALJ’s conclusion that the 

children were not entitled to a free public education in the district’s schools during that time.   

 Petitioner’s exceptions briefly refer to her allegations regarding discrimination by 

the Board, without further explanation.  Having reviewed the pleadings below – in which 

petitioner claimed that students who are not members of a racial minority reside out of district 

but have been permitted to enroll in the district – the Commissioner does not find them 

persuasive.  Petitioner acknowledged that she and her children did not reside in the district until 

November 1, 2020, making the children ineligible for a free public education in the district’s 

schools during that time as a matter of law.  The possible treatment of other students by the 

Board is irrelevant to the conclusions reached herein.  Furthermore, the alleged inaccuracies in 

the Initial Decision listed in petitioner’s exceptions are minor and do not change the application 

of the residency rules or the outcome of this matter. 

 Finally, the Commissioner concludes that there is no basis for a reduction in the 

tuition reimbursement based on the fact that the school days at issue may have been virtual 
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and/or half days.  Calculation of tuition reimbursement is governed by N.J.S.A. 18A:38-1b, and 

the Commissioner has no discretion to alter that calculation.  Moreover, the Commissioner notes 

that a typical school year often includes a number of half days, a fact of which the legislature 

was surely aware when it chose not to include any different calculation for half days in the 

statute.  

Pursuant to N.J.S.A. 18A:38-1b, the Commissioner shall assess tuition against 

petitioner for the time period during which the minor children were ineligible to attend school in 

the district.  Therefore, the Board is entitled to tuition reimbursement in the amount of $8,526.44 

for the period from September 8, 2020 through October 30, 2020,2 during which time petitioner’s 

minor children were ineligible to attend school in Island Heights. 

Accordingly, the Initial Decision of the OAL is adopted as the final decision in 

this matter.  Petitioner is directed to reimburse the Board in the amount of $8,526.44 for the 

period from September 8, 2020 through October 30, 2020, for tuition costs incurred during the 

time period in which N.D. and D.D. were ineligible to attend school in Island Heights.  The 

petition of appeal is hereby dismissed.   

IT IS SO ORDERED. 3 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 

Date of Mailing: 

2 This period totals 38 school days, at a per diem tuition rate of $112.19 for each child. 

3 This decision may be appealed to the Appellate Division of the Superior Court pursuant to N.J.S.A. 18A:6-9.1. 

Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate Division within 45 days from the date 

of mailing of this decision.

October 7, 2021
October 7, 2021
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