
266-21 

New Jersey Commissioner of Education  

Final Decision 

 

A.B., 

 

 Petitioner,      

 

v.  

 

Board of Education of the City of Hackensack, 

Bergen County, 

       

 Respondent. 

 

Synopsis 

 

Petitioner challenged the respondent Board’s dissemination of information about her former employment as a 

teacher in the Hackensack school district, contending that it released employment-related information that was 

inaccurate and violative of her 2013 settlement agreement with the Board and which subsequently led to the loss 

of a job offer from the Clifton Board of Education.  Petitioner sought, inter alia, to compel the Board to rescind 

and correct its response to Clifton’s employment questionnaire, and to obtain an injunction prohibiting 

Hackensack from reporting, transmitting, or communicating information to any prospective employer of A.B. 

that is the subject of an inquiry pursuant to N.J.S.A. 18A:6-7.7.  The Board contended that it was obligated to 

release the information pursuant to the “Pass the Trash” Statute, N.J.S.A. 18A:6-7.6, et seq.  The parties filed 

cross motions for summary decision. 

 

The ALJ found, inter alia, that:  the Board’s disclosure of information in response to Clifton’s questionnaire was 

required under N.J.S.A. 18A:6-7.7 because in 2013 – while petitioner was employed as a teacher in Hackensack 

schools – the Board had been conducting a sexual misconduct investigation regarding petitioner’s social media 

posts which contained content that is prohibited under N.J.S.A. 18A:6-7.6’s definition of sexual misconduct;  the 

inappropriate and sexually explicit social media posts at issue were shared on a platform where they were 

viewed and commented on by some of petitioner’s students;  N.J.S.A. 18:6-7.12 did not exempt settlement 

agreements entered into before June 1, 2018 from the mandatory disclosure provisions of the “Pass the Trash” 

statute;  petitioner consented to the disclosure of the information when she signed a form requesting Hackensack 

to release information and documents in regard to her former employment in the school district; and, further, the 

language of the authorization signed by A.B. tracks the requirements set forth in the mandatory disclosure 

provisions of N.J.S.A. 18A:6-7.7.  Accordingly, the ALJ granted the Board’s motion for summary decision, 

denied petitioner’s opposing motion, and dismissed the petition in its entirety.   

 

Upon a comprehensive review, the Commissioner agreed with the findings and conclusions of the ALJ in this 

matter.  Finding the petitioner’s exceptions unpersuasive, the Commissioner adopted the Initial Decision of the 

OAL as the final decision in this matter.  The petition was dismissed. 

 

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  It has 

been neither reviewed nor approved by the Commissioner. 
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The record of this matter and the Initial Decision of the Office of Administrative 

Law (OAL) have been reviewed, as have the exceptions filed by the petitioner in accordance 

with N.J.A.C. 1:1-18.4, and the Board’s reply thereto. 

This matter stems from two sexually explicit posts shared on social media by 

petitioner in 2013, when she was employed as a teacher by the Board.  Despite the fact that 

several students had access to her social media posts, petitioner posted “Kiss me, I’m Irish.  F*** 

me, I’m Irish” as well as “Women say, men only think with their penis – Ladies, don’t be afraid 

to blow their minds.”  When the Board became aware of the posts, it considered taking 

disciplinary action against petitioner.  Thereafter, petitioner, her union representatives, and her 

legal counsel met with the Board and its legal representation, which resulted in a settlement 

agreement dated April 25, 2013 and petitioner’s subsequent resignation. The settlement 

agreement contained a confidentiality provision with the disclaimer “to the extent provided by 

law.” 
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In 2019, petitioner sought employment with the Clifton School District (Clifton).  

Pursuant to the “Pass the Trash” statute, N.J.S.A. 18A:6-7.6 through 7.13, which was enacted in 

2018, Clifton submitted a questionnaire to the Board inquiring about whether petitioner had been 

the subject of a child abuse or sexual misconduct investigation.  The Board answered “Yes”, that 

petitioner had been the subject of a child abuse or sexual misconduct investigation and that 

petitioner had resigned while the allegations were pending or under investigation.  As a result, 

Clifton withdrew its offer to hire petitioner. 

Petitioner filed a complaint in Superior Court, Chancery Division, seeking to 

compel the Board to correct its response to the employment questionnaire.  The matter was 

transferred to the Commissioner and transmitted to the OAL.  Following cross motions for 

summary decision, the Administrative Law Judge (ALJ) found that the Board’s disclosure of 

information in its response to Clifton’s questionnaire was required by N.J.S.A. 18A:6-7.7 

because in 2013, while petitioner was a teacher in Hackensack schools, the Board had been 

conducting a sexual misconduct investigation regarding petitioner’s social media posts which 

contained content proscribed under N.J.S.A. 18A:6-7.6’s definition of sexual misconduct.  The 

ALJ also concluded that N.J.S.A. 18:6-7.12 did not exempt settlement agreements entered into 

before June 1, 2018 from the mandatory disclosure provisions of the “Pass the Trash” statute.  

Additionally, the ALJ found that petitioner consented to the disclosure of the information by 

signing an authorization form.   

In her exceptions, petitioner takes exception to many of the ALJ’s factual findings 

and conclusions of law.  Petitioner mainly objects to the factual finding that students saw 

petitioner’s social media posts in 2013, as well as the conclusion that a sexual misconduct 

investigation had taken place thereafter.  Petitioner points to the certification of Richard E. 

Salkin, Esq., the Board attorney who negotiated the settlement with petitioner, which indicated 
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that to his knowledge, there was no investigation into petitioner for sexual misconduct or child 

abuse.  Petitioner also points to the certification of Lauren E. McGovern, Esq., who certified that 

she spoke with the Detective who reviewed the social media posts in 2013, and that he met with 

the prosecutor and agreed that an investigation was not warranted.  Petitioner contends that the 

ALJ misinterpreted the definition of sexual misconduct and that petitioner was not accused of 

sexual misconduct as it was defined at the time of her resignation.   

Petitioner argues that the 2013 settlement agreement is exempt from the statute’s 

reporting requirements because the clear language of N.J.S.A. 18A:6-7.12 creates a savings 

clause.  N.J.S.A. 18A:6-7.12 states that “On or after the effective date of this act,” districts may 

not enter into contracts or agreements that will suppress or destroy information relating to a child 

abuse or sexual misconduct investigation; affect the ability of a school district to report such 

behavior; or require a district to expunge such information (unless found to be false or 

unsubstantiated).  N.J.S.A. 18A:6-7.12 also states that “[a]ny provision of an employment 

contract or agreement for resignation or termination or a severance agreement that is executed, 

amended, or entered into after the effective date of this act and that is contrary to this section 

shall be void and unenforceable.”  Petitioner argues that because the statute specifically refers to 

contracts entered into after the effective date as being unenforceable, those entered into before 

that date are still valid.  Petitioner also contends that the signing of a consent form so that Clifton 

could obtain necessary employment records did not waive the confidentiality terms of her 2013 

settlement agreement.  She further argues that she did not authorize the release of information 

that is not true, as she was not accused of sexual misconduct.  Finally, petitioner argues that her 

due process rights were violated because she did not have the opportunity to challenge the 

Board’s answer to the employment questionnaire, which had the result of ending her teaching 

career.  As such, the petitioner asks the Commissioner to reverse the Initial Decision. 
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In reply, the Board argues that the ALJ was correct in his determinations.  The 

Board points out that the certification of principal Jim Montesano demonstrates that a sexual 

misconduct investigation occurred, and that he had reached out to law enforcement for 

assistance.  Additionally, the Board maintains the certification also demonstrates that Montesano 

was informed that students had viewed the social media posts and commented on them.  The 

Board points out that the ALJ engaged in an extensive analysis of the definition of sexual 

misconduct and concluded that the Board appropriately found that petitioner’s actions warranted 

an investigation.  The Board contends that the ALJ properly determined that the legislation does 

not exempt settlement agreements that were entered into prior to the effective date of the Act.  

According to the Board, petitioner authorized the release of the information and she has not 

demonstrated that the Board acted in bad faith.  As such, the Board urges the Commissioner to 

adopt the Initial Decision. 

Upon review, the Commissioner agrees with the ALJ that the Board appropriately 

disclosed information regarding a sexual misconduct investigation into petitioner as a response to 

Clifton’s employment questionnaire.  The “Pass the Trash” statute defines sexual misconduct as: 

any verbal, nonverbal, written, or electronic communication, or 

any other act directed toward or with a student that is designed to 

establish a sexual relationship with the student, including a sexual 

invitation, dating or soliciting a date, engaging in sexual dialogue, 

making sexually suggestive comments, self-disclosure or physical 

exposure of a sexual or erotic nature, and any other sexual, 

indecent or erotic contact with a student. 

 

[N.J.S.A. 18A:6-7.6.] 

 

The statute requires schools to reach out to the past employers of applicants and inquire whether 

they were ever the subject of a child abuse or sexual misconduct investigation, unless the 

allegations were found to be unsubstantiated; whether they were disciplined, discharged, 
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nonrenewed, asked to resign, or resigned pending an investigation; or whether they had action 

taken against a professional license or certificate due to the allegations.  N.J.S.A. 18A:6-7.7b.   

In this matter, the Board reported that petitioner had been the subject of a sexual 

misconduct investigation and that she resigned while the investigation was still pending.  The 

Commissioner finds that the Board accurately answered the questions on the employment 

questionnaire.  The certification of principal Jim Montesano indicates that as a result of 

petitioner’s social media posts, “the school launched an investigation into [petitioner’s] potential 

sexual misconduct.”  Other certifications in the record do not directly dispute that statement.  For 

example, the certification of Richard E. Salkin, Esq., the Board attorney at the time, states that 

“[t]o my knowledge, there was no investigation of [petitioner] for sexual misconduct or child 

abuse by the School Administration, DYFS, the Hackensack Police or the Bergen County 

Prosecutor’s Office.”  While he may not have been personally aware of an investigation, that 

statement does not mean that one did not occur.  Additionally, while law enforcement may have 

chosen not to act, it is important to note that the question does not require that the investigation 

involve the police.  The Board was required to answer if petitioner “was the subject of any child 

abuse or sexual misconduct investigation by any employer, State licensing agency, law 

enforcement agency, or the Department of Children and Families.”  N.J.S.A. 18A:6-7.7b.  As 

such, even though petitioner was not the subject of a sexual misconduct investigation by law 

enforcement, the Board answered yes because she had been the subject of an investigation at the 

school level.  Moreover, the fact that the principal reached out to law enforcement further 

demonstrates that an investigation was underway – even if it was in the early stages – when 

petitioner reached a settlement agreement with the Board and resigned her teaching position in 

the wake of the sexual misconduct allegations.    
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Considering the definition of sexual misconduct, the Commissioner finds that it is 

reasonable that the Board conducted an investigation into sexual misconduct based on 

petitioner’s actions.  Petitioner’s social media posts could meet the definition of electronic 

communications that are directed toward or with a student that are designed to establish a sexual 

relationship with the student, such as making sexually suggestive comments.  The Commissioner 

notes that the Board did not report that she committed sexual misconduct, but rather that they 

had launched an investigation into potential sexual misconduct, and that petitioner resigned prior 

to the completion of the investigation.  As such, it is not necessary to conduct a full analysis of 

whether her actions met the definition of sexual misconduct;  it is sufficient that her actions 

could meet the definition and that the Board therefore opened an investigation.   

The Commissioner also agrees with the ALJ that N.J.S.A. 18:6-7.12 did not 

exempt settlement agreements entered into before June 1, 2018 from the mandatory disclosure 

provisions of the “Pass the Trash” statute.  N.J.S.A. 18A:6-7.12 states: 

a. On or after the effective date of this act, a school district, charter

school, nonpublic school, or contracted service provider may not

enter into a collectively bargained or negotiated agreement, an

employment contract, an agreement for resignation or termination,

a severance agreement, or any other contract or agreement or take

any action that:

(1) has the effect of suppressing or destroying information relating

to an investigation related to a report of suspected child abuse or

sexual misconduct by a current or former employee;

(2) affects the ability of the school district, charter school,

nonpublic school, or contracted service provider to report

suspected child abuse or sexual misconduct to the appropriate

authorities; or

(3) requires the school district, charter school, nonpublic school, or

contracted service provider to expunge information about

allegations or finding of suspected child abuse or sexual

misconduct from any documents maintained by the school district,

charter school, nonpublic school, or contracted service provider,
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unless after investigation the allegations are found to be false or 

the alleged incident of child abuse or sexual misconduct has not 

been substantiated. 

 

b. Any provision of an employment contract or agreement for 

resignation or termination or a severance agreement that is 

executed, amended, or entered into after the effective date of this 

act and that is contrary to this section shall be void and 

unenforceable. 

 

Accordingly, the statute provides that “On or after the effective date of this act,” school districts 

cannot enter into agreements or contracts that would hinder the reporting obligations of the 

statute.  That provision places an obligation on school districts moving forward and cannot be 

interpreted as waiving settlement agreements entered into before that date.  Similarly, Part B 

above automatically voids contracts or agreements that are contrary to the section but fails         

to exempt prior settlement agreements from the reporting obligations of the Act.  The 

Commissioner also notes that the Act requires the disclosure of information regarding an 

applicant’s past 20 years of work history.  It would be contrary to the spirit and purpose of the 

legislation to permit the shielding of information prior to the Act’s effective date.  Moreover, 

while petitioner’s settlement agreement is not exempt from the Act’s requirements, the 

Commissioner further notes that petitioner also consented to the disclosure of information by 

signing an authorization form and that her settlement agreement provided a waiver of its 

confidentiality provision when required by law. 

The Commissioner does not find petitioner’s exceptions to be persuasive.  The 

ALJ’s finding of fact that students saw petitioner’s social media post was supported by the 

record.  The certification of principal Jim Montesano stated: “I requested that Detective 

Luis Furcal, in conjunction with the Bergen County Prosecutor’s office, review AB’s social 

media postings to confirm that students were able to view, access, and comment on AB’s social 

media page.  Detective Furcal stated AB’s pages were viewed and commented on by AB’s 



8 

students.”  Petitioner points to the certifications of Richard E. Salkin, Esq. and Lauren E. 

McGovern, Esq., but neither of those certifications dispute that students saw the social media 

posts.  Salkin’s certification did not discuss the viewing of the posts at all.  McGovern’s 

certification indicates that she met with the Detective who recalled seeing the social media posts, 

and he decided with the prosecutor’s office not to pursue an investigation; however, the 

certification does not address whether he confirmed that students viewed the social media posts.  

Petitioner also argues that her due process rights were violated.  Here, the Board complied with 

the requirements of the Act, and petitioner has been afforded the opportunity to challenge the 

Board’s action in this forum. 

Accordingly, the Initial Decision of the OAL is adopted as the final decision in 

this matter.  The petition is hereby dismissed. 

IT IS SO ORDERED. 1 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 

Date of Mailing: 

1 This decision may be appealed to the Appellate Division of the Superior Court pursuant to 

N.J.S.A. 18A:6-9.1.  Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate 

Division within 45 days from the date of mailing of this decision.  

October 21, 2021
October 21, 2021
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