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New Jersey Commissioner of Education 

Decision 

James Mosser, 

Petitioner, 

v.  

Board of Education of the City of Union, 

Union County,  

Respondent. 

Synopsis 

Petitioner, a tenured teacher in respondent Board’s school district, challenged the determination of the 

Board that his conduct constituted harassment, intimidation, and bullying (HIB) pursuant to the Anti-

Bullying Bill of Rights Act (Act), N.J.S.A. 18A:37-13 et seq.  Further, petitioner asserted that the Board 

violated the due process requirements of the Act.  The parties filed cross motions for summary decision.  

The ALJ found, inter alia, that:  there are no material facts at issue here, and the matter is ripe for 

summary decision;  on May 11, 2018, parents of a student initiated a formal HIB investigation of 

petitioner’s conduct through the district’s HIB coordinator;  around the same time, petitioner was 

investigated in connection with a separate matter by the New Jersey Department of Children and 

Families, Division of Child Protection and Permanency (DCPP);  shortly thereafter, petitioner was placed 

on administrative leave;  the Board asserted that petitioner was placed on leave as a result of the referral 

to DCPP;  while on leave, petitioner became the subject of a second HIB investigation by the Board 

involving more than a dozen students; and petitioner asserted that he never received any notice from the 

school district informing him of either investigation or the ultimate findings that HIB had occurred.  The 

ALJ concluded that the Board did not follow the procedural requirements of the Act and failed to provide 

petitioner with due process because he was not provided with sufficient information concerning the HIB 

investigations as required by the Act.  Accordingly, the ALJ granted the petitioner’s motion for summary 

decision and ordered the Board’s decisions regarding the HIB investigations reversed;  further, the ALJ 

ordered that any disciplinary action imposed as a result of these investigations should be rescinded and 

petitioner may return to work.  

Upon review, the Commissioner, inter alia, concurred with the ALJ’s determination that the Board did 

not comply with the Act in conducting its HIB investigations and determinations.  Accordingly, the 

Commissioner remanded this matter to the Board for a HIB hearing in accordance with petitioner’s due 

process rights under N.J.S.A. 18A:37-15.  As the matter was remanded based on procedural deficiencies, 

the Commissioner reached no decision as to whether the petitioner committed an act of HIB.  As such, the 

ALJ’s findings recommending the reversal of the HIB determinations, the rescinding of any disciplinary 

action, and the directive that petitioner can be returned to work if his leave was due to the HIB 

allegations, were rejected.   

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  It 

has been neither reviewed nor approved by the Commissioner. 
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OAL Dkt. No. EDU 09011-19 
Agency Dkt. No. 80-4/19 

New Jersey Commissioner of Education 

Final Decision

James Mosser, 

Petitioner, 

v.  

Board of Education of the City of Union, 
Union County,  

Respondent. 

The record of this matter and the Initial Decision of the Office of Administrative Law 

(OAL) have been reviewed, as have the exceptions filed pursuant to N.J.A.C. 1:1-18.4 by the 

respondent, Union Board of Education (Board), and the petitioner’s reply thereto. 

This matter concerns two harassment, intimidation, and bullying (HIB) complaints 

against petitioner, a tenured teacher employed by the Board, and whether he received the due 

process required by the Anti-Bullying Bill of Rights Act (Act), N.J.S.A. 18A:37-13 et seq.  In May 

2018, petitioner was informed that he was the subject of a HIB investigation.  The Board’s 

Student Assistance Counselor, Jill Hall (Hall), conducted the HIB investigation, which was 

completed on May 25, 2018 and found that petitioner’s conduct constituted HIB.  A second HIB 

complaint was filed against petitioner on May 30, 2018 by at least twelve students.  Hall 

completed the second HIB investigation on June 12, 2018, with an addendum on June 14, 2018, 

and again found that petitioner’s conduct constituted HIB. 
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The Board alleges the Superintendent sent letters to petitioner regarding each of the 

HIB determinations on June 25 and August 2, 2018.  The letters both stated that the 

Superintendent had reviewed the HIB reports and that he concurred with the findings of the 

investigations.  The results of the investigations were reported to the Board in August 2018.1  

Petitioner claims that he was unaware of the second HIB investigation, was never informed 

about the allegations or outcome in either investigation, and that he never received the 

Superintendent’s letters.  Petitioner filed the within petition of appeal in April 2019. 

Subsequently, on June 11, 2019, the Board held a hearing regarding the HIB investigations with 

petitioner and his counsel;  petitioner alleges this was the first he learned about the second HIB 

complaint and the first time that he heard a general summary of the allegations against him, 

although no specifics were provided during the hearing.  Petitioner denied the allegations, but 

the Board affirmed the HIB findings. 

The petition of appeal was transmitted to the OAL, and following cross motions for 

summary decision, the Administrative Law Judge (ALJ) found that the Board did not follow the 

procedural requirements of the Act and failed to provide petitioner with due process because 

he was not provided with sufficient information about the investigations, even in advance of 

the June 2019 Board hearing.  The ALJ found that the Board’s decisions concerning the 

investigations should be reversed, and any disciplinary action imposed as a result of the HIB 

1 It does not appear that the Board imposed a penalty on petitioner as a result of the HIB determinations.  

Petitioner was, however, placed on administrative leave in May 2018, which appears to be due to a 

referral by the Board for an investigation by the New Jersey Department of Children and Families, 

Division of Child Protection and Permanency (DCPP).  DCPP issued letters to petitioner on October 31, 

2018 and February 7, 2019, finding that the allegations were “Not Established.”  Copies of the letters 

were also sent to the Superintendent on the same dates.  Nevertheless, petitioner has remained on 

administrative leave to the present.  The Board’s reasoning for keeping petitioner on administrative leave 

is unclear, including whether the HIB investigations – which were completed by August 2018 – were part 

of the Board’s rationale. 
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investigations should be rescinded.  The ALJ also found that petitioner should be permitted to 

return to work if the District kept him on leave status due to the HIB investigations. 

In its exceptions, the Board argues that the ALJ failed to apply the arbitrary, capricious 

and unreasonable standard to its HIB determinations.  As such, the Board maintains that the 

ALJ exceeded her authority in reversing those determinations, and any discipline imposed as a 

result of the HIB findings, without applying the correct standard of review.  The Board also 

contends that the ALJ erred in weighing in on a personnel action – petitioner’s administrative 

leave – which is separate from the HIB investigations.2   

The Board argues that the appropriate remedy to cure procedural errors would be to 

remand the matter to the Board for a new Board hearing, not the reversal of the HIB 

determinations.  The Board points out that petitioner has now been provided with the 

unredacted HIB reports (although it maintains that it was not required to provide them initially 

under the Act), the unredacted notes regarding the interviews in connection with both HIB 

investigations, and a letter written by a student about petitioner’s conduct.  The Board argues 

that in light of the extensive documentation provided, petitioner would be able to have a new 

and fair hearing before the Board despite the time that has passed.  Accordingly, the Board 

urges the Commissioner to reject the Initial Decision and find that the Board was not arbitrary, 

capricious or unreasonable in its HIB determinations;  in the alternative, if procedural issues 

need to be cured, the Board asks the Commissioner to remand this matter for an additional 

Board hearing. 

2 The Board also argues that the ALJ erred in her finding that the results of the DCPP investigations were “Not 

Established” because there were no certifications on that topic in the record.  However, the Commissioner notes that 

copies of the letters from DCPP containing the results of their investigations were included in the record. 
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In reply, petitioner argues that the ALJ correctly reversed the HIB determinations and 

rescinded any disciplinary action as a result of the HIB investigations; petitioner’s due process 

rights were not protected, so any discipline as a result was arbitrary, capricious or 

unreasonable.  Petitioner contends that this matter should not be remanded for a new Board 

hearing at this juncture because it would reward the Board for its continued misfeasance. 

Petitioner points out that it has been more than three years since any of the allegations, so 

petitioner would be unable to have a fair hearing now as many of the students have graduated 

and the notes from the investigation were lacking in dates, times, or locations.  Accordingly, 

petitioner urges the Commissioner to adopt the Initial Decision. 

Upon review, the Commissioner finds that the Board did not comply with the Act in 

conducting its HIB investigations, and therefore, this matter should be remanded to the Board 

for a new Board hearing.  N.J.S.A. 18A:37-15b(6)(d) provides: 

[P]arents or guardians of the students who are parties to the
investigation shall be entitled to receive information about the
investigation, in accordance with federal and State law and
regulation, including the nature of the investigation, whether the
district found evidence of harassment, intimidation, or bullying, or
whether discipline was imposed or services provided to address
the incident of harassment, intimidation, or bullying. This
information shall be provided in writing within 5 school days after
the results of the investigation are reported to the board. A
parent or guardian may request a hearing before the board after
receiving the information, and the hearing shall be held within 10
days of the request. The board shall meet in executive session for
the hearing to protect the confidentiality of the students. At the
hearing the board may hear from the school anti-bullying
specialist about the incident, recommendations for discipline or
services, and any programs instituted to reduce such incidents[.]

The Commissioner has previously established that teachers and other staff members who are 

accused of HIB are entitled to the same due process protections that are provided to students 
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under the Act.  Melanie Sohl v. Board of Education of the Town of Boonton, Morris County, 

Commissioner’s Decision No. 106-21, decided May 18, 2021; Ruth Young-Edri v. Board of 

Education of the City of Elizabeth, Union County, Commissioner’s Decision No. 174-19, decided 

July 8, 2019; Stephen Gibble v. Board of Education of the Hunterdon Central Regional School 

District, Hunterdon County, Commissioner’s Decision No. 254-16, decided July 13, 2016. 

Here, petitioner was not provided with “information about the investigation, in 

accordance with federal and State law and regulation, including the nature of the investigation, 

whether the district found evidence of harassment, intimidation, or bullying, or whether 

discipline was imposed or services provided to address the incident of harassment, 

intimidation, or bullying”, as required by the Act.  Petitioner certainly did not receive it in 

writing within five school days after the results of the investigation were reported to the Board.  

The only evidence in the record of communications with petitioner regarding the HIB 

complaints were letters from the Superintendent dated June 25 and August 2, 2018.  Those 

letters stated: 

I have reviewed the report submitted regarding the alleged 
incident of harassment/bullying/intimidation (HIB) that involved 
your child. 

I concur with the findings of the investigation conducted by the 
Anti-Bullying Specialist. 

If you have any questions, please feel free to contact me at the 
number below. 

While petitioner claims that he did not receive these letters, regardless of whether the letters 

were sent, they fail to meet the requirements of N.J.S.A. 18A:37-15b(6)(d).  The letters give no 

information as to the nature of the investigations.  It is also unclear from the letters whether 
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HIB was found or not, or whether any discipline was being imposed.  Thereafter, months later 

when petitioner’s attorney sought further information as to the investigations, the Board 

attorney’s email on February 28, 2019 simply indicated: 

. . . pursuant to N.J.S.A. 18A:37-15b(6)(d), I can share with you 
that Mr. Mosser was investigated during the 2017-18 School Year 
for alleged verbal and physical behavior which touches upon the 
protected categories of sexual orientation, gender, and “other 
distinguishing characteristics.”  HIB Specialist Jill Hall found that 
the incidents investigated met the criteria for “Harassment, 
Intimidation or Bullying” pursuant to the statute. 

This email does not shed any light on the nature of the investigation; it is still unclear what 

petitioner was accused of doing.  Petitioner does not appear to have heard the allegations 

against him until he attended the June 2019 Board hearing.  Accordingly, the Commissioner 

finds that the Board failed to meet the procedural requirements of the Act by not providing 

petitioner with information regarding the investigation.   

The Commissioner finds that the appropriate remedy in this matter is a remand to the 

Board for a hearing.3  See Ruth Young-Edri v. Board of Education of the City of Elizabeth, Union 

County, Commissioner’s Decision No. 174-19, decided July 8, 2019 (directing the Board to 

conduct further proceedings after it failed to comply with the due process provisions of the 

Act); J.L., on behalf of minor child, A.L. v. Board of Education of the Bridgewater-Raritan 

Regional School District, Somerset County, A-2022-16T1 (App Div. Oct. 16, 2018) (remanding the 

matter for a Board hearing after the petitioner was not informed about the HIB investigation 

until after the Board voted).  Further, although the petitioner is now aware of the nature of the 

3 The Commissioner notes that while the Board hearing gives petitioner the opportunity to present 

evidence and arguments to refute the findings against him, it is not a trial-type adversarial hearing.   
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allegations against him and the Board’s determination based on the proceedings at the OAL, it 

is still unclear whether discipline was imposed on the petitioner as a result of the HIB 

determination.  As such, the Board must clearly inform petitioner as to any discipline that was 

imposed on him, as required by N.J.S.A. 18A:37-15b(6)(d), prior to providing a new Board 

hearing.   

It is important to recognize that this matter is being remanded to the Board based upon 

the procedural deficiencies, and therefore the Commissioner reaches no decision as to whether 

the petitioner committed an act of HIB.  Since the merits of the HIB investigation have not been 

determined in these proceedings, the Commissioner disagrees with the ALJ’s decision to 

reverse the HIB determinations, rescind any disciplinary action, and direct petitioner to return 

to work if the leave was due to the HIB allegations. 

Accordingly, the Initial Decision is adopted in part, and rejected in part, as the final 

decision in this matter.  The Board is directed to conduct further proceedings consistent with 

this decision and the Act. 

IT IS SO ORDERED.4 

 ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 
Date of Mailing: 

4 This decision may be appealed to the Appellate Division of the Superior Court pursuant to 

N.J.S.A. 18A:6-9.1.  Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate 

Division within 45 days from the date of mailing of this decision.   

December 2, 2021 

December 3, 2021
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