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New Jersey Commissioner of Education 

Final Decision 

Adrian McConney,  

 
 Petitioner,      
 

v. 
 
Board of Education of the Township of Piscataway, 
Middlesex County, 
 
 Respondent.  

 
      Synopsis 

 
In this case on remand, petitioner – formerly employed as a tenured physical education teacher – 
sought an order requiring the respondent Board to reimburse him for salary that was withheld between 
September 1, 2013 and March 1, 2014, a period corresponding to the time between when petitioner 
was suspended following a criminal indictment and the date upon which he was reinstated to the 
payroll after the indictment was dismissed.  The indictment involved allegations that petitioner had 
engaged in sexual relations with an 18-year-old student who attended Piscataway High School.  The 
Commissioner previously remanded this matter to the OAL for determination of whether petitioner was 
entitled to back pay from September 1, 2013 through March 1, 2014 and whether such determination 
should include “weighing of the equities” and consideration of “fundamental fairness.”  
 
On remand, the ALJ, inter alia, denied petitioner’s request for back pay, finding that given the negative 
inference placed on petitioner as a result of his invocation of the Fifth Amendment in this proceeding 
and his refusal to answer interrogatories and requests for admission during discovery, the Board had 
presented sufficient evidence that petitioner was guilty of misconduct by a public school teacher.  
Accordingly, the ALJ found that the equities side with the Board and fundamental fairness leads to the 
conclusion that the Board should not have to pay petitioner for the period of time he was suspended 
without pay.   
 
Upon review the Commissioner agreed with the ALJ that fundamental fairness and equity dictate that 
petitioner is not entitled to back pay for the period that the indictment was pending, September 1, 2013 
through February 4, 2014.  However, for the period after the indictment was dismissed until the Board 
reinstated petitioner to the payroll – February 4, 2014 through March 1, 2014 – the Commissioner 
determined that he was entitled to back pay since no indictment was pending and no tenure charges 
had been filed, so there was no basis for the Board to withhold petitioner’s salary.  N.J.S.A. 18A:6-8.3.  
Accordingly, the Board was directed to reimburse petitioner for compensation withheld during that 
period.   

This synopsis is not part of the Commissioner’s decision.  It has been prepared for the convenience of the reader.  
It has been neither reviewed nor approved by the Commissioner. 



OAL Dkt. No. EDU 13422-17 
(EDU 05769-14 ON REMAND) 
Agency Dkt. No. 111-5/14 

New Jersey Commissioner of Education 

Decision on Remand

Adrian McConney, 

Petitioner, 

v.  

Board of Education of the Township of 
Piscataway, Middlesex County, 

Respondent. 

The record of this matter and the Initial Decision of the Office of Administrative Law 

(OAL) have been reviewed, as have the exceptions filed pursuant to N.J.A.C. 1:1-18.4 by the 

petitioner.  The Board did not file reply exceptions, but rather indicated that it would rely on its 

arguments presented in briefs at the OAL.   

In this matter, petitioner – a tenured physical education teacher – seeks back pay from 

September 1, 2013 (the date he was suspended without pay following his indictment) to 

March 1, 2014 (the date he was reinstated to payroll following the dismissal of his indictment).  

By way of background, petitioner was indicted in August 2013 on charges relating to allegations 

that he had engaged in sexual relations with an 18-year-old student who attended Piscataway 

High School.  The Board suspended petitioner without pay pursuant to N.J.S.A. 18A:6-8.3 on 

September 1, 2013.  Thereafter, the indictment was dismissed by a Superior Court judge on 

February 4, 2014, and the Board reinstated petitioner to the payroll on March 1, 2014. 
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Petitioner then resigned from his position on April 13, 2014.  On February 9, 2015, the 

indictment was reinstated by the Appellate Division.  Following a trial, a jury returned a verdict 

of not guilty on February 21, 2017.  In a decision dated August 21, 2017, the Commissioner 

remanded this matter to the OAL for a determination on whether petitioner is entitled to back 

pay from September 1, 2013 to March 1, 2014, and whether such determination should include 

“weighing of the equities” and consideration of “fundamental fairness.” 

On remand, the Administrative Law Judge (ALJ) denied petitioner’s request for back pay.  

The ALJ found that, given the negative inference placed on petitioner as a result of his 

invocation of the Fifth Amendment in this proceeding and his refusal to answer interrogatories 

and requests for admission during discovery, the Board had presented sufficient evidence that 

petitioner was guilty of misconduct by a public school teacher.  As such, the ALJ found that the 

equities side with the Board and fundamental fairness leads to the conclusion that the Board 

should not have to pay petitioner for the period of time he was suspended without pay.   

In his exceptions, petitioner argues that he was entitled to back pay from 

February 4, 2014 through March 1, 2014 because the indictment had been dismissed during 

this period and he was not the subject of tenure charges because they were never filed against 

him. Petitioner also contends that he is entitled to back pay for the period of 

September 1, 2013 through February 4, 2014 because the balance of the equities does not 

favor the Board as it never filed tenure charges.  Petitioner maintains that he should not have 

been denied reimbursement because of a negative inference of conduct unbecoming, given 

that the Board failed to present any residuum of evidence to support its argument.  
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Accordingly, petitioner urges the Commissioner to reject the Initial Decision and order that 

petitioner is entitled to his full claim of back pay. 

Upon review, the Commissioner agrees with the ALJ that petitioner is not entitled to 

back pay for the period when he was under indictment, September 1, 2013 through 

February 4, 2014, due to fundamental fairness and the weighing of the equities. The 

Commissioner has found that based on fundamental fairness and equity, where a tenured 

employee seeks to recover salary that was withheld during an indictment in which the 

employee later obtained a favorable outcome, but where in tenure proceedings the employee 

has subsequently been found to have committed the same conduct that was the subject of the 

criminal charges, the employee should not recover the salary that was withheld while the 

indictment was pending.  Board of Education of the City of Camden, Camden County v. John 

Hovington, EDU 6675-97, Initial Decision (February 9, 1998), adopted by Commissioner’s 

Decision No. 147-98R, decided March 30, 1998; In the Matter of the Tenure Hearing of 

Brian Yatauro, School District of the Township of Lacey, Ocean County, EDU 00793-99, 

Initial Decision (July 12, 1999), adopted as modified by Commissioner’s Decision No. 322-99R, 

decided October 13, 1999.   

While tenure charges were not filed in this matter, a negative inference was imposed on 

petitioner arising from his invocation of the Fifth Amendment in this administrative proceeding.  

Specifically, petitioner refused to answer the following interrogatories: 

1. State whether you engaged in sexual relations with a student 
enrolled at Piscataway High School, as alleged in the criminal 
indictment that was the subject of this action. 

2. If so, set forth the following information: a) student’s name; 
b) when and where sexual relations occurred; c) your 
understanding of the student’s age at the time sexual 
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relations occurred; d) your understanding with respect to 
whether sexual relations with said student were a violation of 
your professional responsibilities as employee of the 
Piscataway Township School District. 
 

Petitioner also did not answer the following requests for admissions: 

1. you engaged in sexual relations with a female student enrolled in Piscataway 
High School. 

2. you repeatedly engaged in sexual relations with a female student enrolled in 
Piscataway High School. 

3. you engaged in sexual relations with a female student enrolled in Piscataway 
High School on Piscataway High School or other Piscataway School District 
property. 

 
The record demonstrates that petitioner has stipulated that the board remains entitled to an 

adverse interest regarding his conduct due to his refusal to respond to discovery requests.  The 

petitioner had the opportunity to deny the allegations against him, but he chose not to answer 

discovery.  As such, in this proceeding, the Commissioner agrees with the ALJ that, considering 

the negative inference, it is presumed in this matter that petitioner engaged in the conduct 

alleged.  While the conduct did not amount to criminal conduct, presumably due to the age of 

the student, such conduct nevertheless violates the behavioral standards expected of a teacher.  

Accordingly, the Commissioner agrees with the ALJ for the reasons thoroughly stated in the 

Initial Decision that fundamental fairness and equity lead to the conclusion that petitioner is 

not entitled to back pay for the period that the indictment was pending, September 1, 2013 

through February 4, 2014.   

The Commissioner does not find petitioner’s exceptions on this issue to be persuasive.  

Although no tenure charges were filed, the conduct is deemed to have been committed due to 

the adverse inference applied against petitioner.  As such, this matter is analogous to Hovington 
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and Yatauro, supra, and fundamental fairness and equity support the denial of back pay for the 

time that the indictment was pending. 

However, with respect to the period after the indictment was dismissed until the Board 

reinstated petitioner to the payroll – February 4, 2014 through March 1, 2014 – the 

Commissioner agrees with the petitioner that he is entitled to back pay.  During that time, no 

indictment was pending and no tenure charges had been filed, so there is no basis for the Board 

to withhold petitioner’s salary.  N.J.S.A. 18A:6-8.3; see Slater v. Board of Education of the 

Ramapo-Indian Hills Regional School District, 237 N.J. Super. 424, 426 (App. Div. 1989) (stating 

that “a tenured employee may be suspended without pay only if indicted or if tenure charges 

have been preferred and certified to the Commissioner of Education.  In all other 

circumstances, a suspension must be with pay.”). 

Accordingly, the Initial Decision of the OAL is adopted, as modified herein, as the final 

decision in this matter.  The Board is directed to reimburse petitioner for compensation 

withheld between February 4, 2014 and March 1, 2014. 

IT IS SO ORDERED. 1 

ACTING COMMISSIONER OF EDUCATION 

Date of Decision: 
Date of Mailing: 

1 This decision may be appealed to the Appellate Division of the Superior Court pursuant to 
N.J.S.A. 18A:6-9.1.  Under N.J.Ct.R. 2:4-1(b), a notice of appeal must be filed with the Appellate Division 
within 45 days from the date of mailing of this decision.   

December 9, 2021
December 9, 2021
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