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The Board of Education of the Township of East Brunswick (hereinafter “Board’)
filed a petition of appeal with the Commissioner of Education challenging the reduction
of its State aid for extraordinary special education costs for the 2001-02 school year.
On May 21, 2004, the Commissioner rejected the Board’'s contention that the
respondents’ action to reduce the district’s extraordinary special education aid based on
projected surplus in relation to actual surplus was administrative rulemaking in violation

of Metromedia Inc. v. Director, Division of Taxation, 97 N.J. 313 (1984). He remanded

the matter to the Office of Administrative Law for further proceedings in order to resolve



the Board’'s claim that the Department’'s use of a surplus comparison formula was
arbitrary and ultra vires.

On June 22, 2004, the Board filed an appeal to the State Board of Education. On
June 23, it filed the instant motion to supplement the record on appeal pursuant to
N.J.A.C. 6A:4-1.9(b). The Board also requested that the briefing schedule be placed in
abeyance pending a determination of its motion. Although the Board labels its
submission as a Motion to Supplement Record on Appeal, it actually seeks an order
“directing Respondents to adduce additional evidence and thereby supplement the
record on appeal.” Notice of Motion, at 1. Specifically, the Board requests a directive
that the respondents provide “a sworn statement setting forth not only the number of
districts applying for, and receiving, aid in the 2001-2002 school year, but also how
each recipient was affected by the rule. That is, as to the recipient districts, the
Department should provide the State Board with the total amount of aid requested, the
total amount of aid awarded and the district's actual and projected surplus.” Brief in
Support of Motion, at 4. On June 28, 2004, the Board was advised that, pursuant to its
request, the matter was being placed in abeyance.

On July 6, 2004, the Deputy Attorney General representing the respondents filed
a response indicating that they did not oppose the Board’s motion and would provide
the information requested.

After reviewing the parties’ submissions, we grant the Board’s motion. The
respondents are directed to provide the Board with a list of districts who received State
aid for extraordinary special education costs in the 2001-02 school year and, for each

such district, the amount of aid requested, the amount actually awarded, and each



district's actual and projected surplus. We direct that the respondents provide the
Board with this information by September 14, 2004. We further direct that the record on
appeal be supplemented with the information provided by the respondents.

We also establish the briefing schedule in this matter. The Board’s brief in

support of its appeal is due 20 days after its receipt of the requested information.
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