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The agency proposal follows:

Summary

Pursuant to Executive Order Number 66 (1978) and N.J.S.A 52:148-5.1c, the Business Enterprise Program rules (N.J.A.C. 10:97) expire on December 21, 2009. The Commission For The Blind and Visually Impaired sets forth the rules governing the Business Enterprise Program at N.J.A.C. 10:97, as the State licensing agency, designated by the United States Department of Education, Rehabilitation Services Administration. The Commission was so designated by the Federal government, as provided at 34 CFR 395.4. 

A summary of the rules proposed for readoption follows:

N.J.A.C. 10:97-1 provides an overview of the general provisions outlined in the Business Enterprise Program.  The subchapter describes the legal authority, the uniform applicability of chapter compliance with Federal standards, definitions used in the chapter and objectives of the Business Enterprise Program.

N.J.A.C. 10:97-2 describes the Business Enterprise Program entry requirements including application and qualifications, training process, placement of operators, probation for new operators and failure to complete probation successfully.

N.J.A.C. 10:97-3 details the Business Enterprise Program’s licensing of operators.  The subchapter sets forth criteria for completion of a probation period and licensing, terms of the operating agreement, responsibilities of the Commission for the Blind and Visually Impaired (Commission), Commission loans to start business, repayment of loans and inventory taking.

N.J.A.C. 10:97-4 describes rules of operations for the Business Enterprise Program.  This subchapter sets forth guidelines for personal operation of a business enterprise, absences, employees, payment for supplies purchased, insurance, equipment, sanitation, inventory, signage, pricing of merchandise, notification of unusual incidents, responsibility for damage and motor vehicle operation.

N.J.A.C. 10:97-5 details records and monitoring for the Business Enterprise Program.  Areas covered are weekly sales report, recordkeeping, the right of inspection and confidentiality of records.

N.J.A.C. 10:97-6 offers an overview of the Business Enterprise Program’s fiscal requirements.   The subchapter reviews the Federal Set Aside Fund, Business Enterprise Program Fund (Nonfederal), vending machine income due to operators and access to program and financial information.

N.J.A.C. 10:97-7 addresses the transfer of a facility from one operator to another.  The subchapter covers advance notice of termination, procedure when an operator leaves a business enterprise, promotions and transfers and selection of interim operators.

N.J.A.C. 10:97-8 details suspension and grievance procedures.  The subchapter describes grounds for immediate suspension, disciplinary probation and administrative reviews and hearings.

N.J.A.C. 10:97-9 describes the formation and functions of the Committee of Business Enterprise Operators.  The subchapter outlines voting procedures and terms of the committee.

The proposed amendments follow.

At N.J.A.C. 10:97-1.2, the Americans with Disabilities Act and Executive Orders by the President and the Governor were added to reflect compliance with all State and Federal mandates. 

At N.J.A.C. 10:97-1.3, the definition of “active participation” has been amended to define the role of the Committee of Business Enterprise Operators as making recommendations in the formulation and development of program policies and standards. Under the definition of “certified for placement list” a sentence has been added to indicate that all individuals who successfully complete the training course will receive a certificate of completion.  A new definition of “inactive licensee” has been added in the chapter to distinguish a blind operator who has been duly licensed by the Commission but is not presently operating a location from an operator who is actively operating a facility.  The definition of “committee” has been amended to include the process for electing operators.  The term “Commission” has been added, and means the New Jersey Commission for the Blind and Visually Impaired.  In addition, the definition of “management services” has been amended to conform more closely to Federal Regulation 34 CFR 395.1(j), to clarify that those services do not apply after the initial establishment period of a new operator at a location and to specifically include accounting.  “Vocational counselor” has been added as a newly defined term.  Finally, the definition of “suspension” has been amended to include both the operating agreement and the operating license.

At N.J.A.C. 10:97-1.4 (b) 3, the addition of “independent” is meant to differentiate not being dependent on someone other than themselves to furnish or provide said employment (that is between one’s ability to earn a salary from employment as opposed to independent business ownership).

At N.J.A.C. 10:97-2.1, the application and qualifications to apply and enter the program are expanded by requiring the prospective applicant to be interviewed by a designated panel.  In addition, candidates shall be able to read, write and converse in English.  Adjustment to vision loss counseling is to be included in the process.

At N.J.A.C. 10:97-2.2(a), mobility skills is expanded to include the ability to travel to and from the location, and subsection (b) is amended to define the length of the training program as 21 weeks.

At N.J.A.C. 10:97-2.3(b), the Commission and the Committee of Blind Business Operators will jointly establish the monetary rate for the training process in order to insure a favorable financial return for the operator who is performing the training.

At N.J.A.C. 10:97-2.4(a), the language “active” or “inactive” is used to differentiate between a licensed operator who is presently operating a location from a licensed operator that is not.  The number of candidates that would require an interview is amended to be two because, if there were only one candidate, no interview would be necessary.  The title “manager” replaces the word “supervisor” as the position has been upgraded.  The phrase “or designee” had been added to refer to any person selected to replace the manager.  The designee may be appointed by either the Manager or Executive Director.  The words “along with the participation of a committee member” were included to insure the active participation of the committee in the process.

At N.J.A.C. 10:97-2.4(b), the language “inactive licensee” was included to refer to a licensed operator not currently operating a location.  The language “re-evaluation and then if needed complete training” refers to assessment of applicant by designated panel to insure that necessary skills have not eroded due to passage of time.  The language ”prior to being considered for a Business Enterprise Program” was included to insure said re-evaluation occurs prior to assignment of location.

At N.J.A.C. 10:97-2.5(a) 1, “at the end of six weeks” as amended to “every six weeks” to document that this process is ongoing during the entire probationary period.  At paragraph (a) 2, the “three month report” is replaced with “six-month report” as the probationary period has been extended by three months.

At N.J.A.C. 10:97-3.1(a), the language “after affording the licensed operator an opportunity for a full evidentiary hearing” has been included to document grievance procedures afforded the operators by New Jersey and Federal Laws.  At paragraph (b)2, the phrase “and the committee” were included to comply with active participation.  At subsection (f), the phrase “Business Enterprise Program” replaced the word “business” to differentiate between the business operated by the operator and Business Enterprise Program itself.  Finally, at subsection (g), the phrase “for a period of two years” was included to correspond with the requirements for re-evaluation and possible retraining as mentioned in N.J.A.C. 10:97-2.4(b)

At N.J.A.C. 10:97-4.1, reference is made to the right of an operator to a full evidentiary hearing in cases of impending suspension.

At N.J.A.C. 10:97-4.3(a), the rule is being amended to eliminate language that could be construed as discriminatory with language that is more compliant with People First language.  People First language is the respectful language to use to refer to people with disabilities.  The word “other” is being replaced by “persons who are” and the words “disabled people” are being replaced with the words “people with disabilities.”

At N.J.A.C. 10:97-5.2, the distinction is made between the licensed operator and the location and the grievance procedure is clarified.

At N.J.A.C. 10:97-5-3, the addition of “in an accessible format” is made to comply with the Americans with Disabilities Act.

At N.J.A.C. 10:97-7.1, differentiation is made between the licensed operator and the business location.
At N.J.A.C. 10:97-7.3(a), the Business Enterprise Program supervisor title was upgraded to a Manager’s Title four years ago and the announcements of business enterprise opportunities in requested media was made to allow equal access for the available business enterprise positions.

At N.J.A.C. 10:97-7.3(b) differentiation is made between licensed operators or persons on the certified for placement list. The Manager/designee is provided the opportunity to waive eligibility requirements in cases of extenuating circumstances.

At N.J.A.C. 10:97-7.3(d) differentiates health and sanitation of the location from rating the individual on their own health status. The performance evaluation score will be provided to each applicant prior to the scheduled interview.

The amendments at N.J.A.C. 10:97-7.4 permit the emergency interim appointment to occur when there is not enough time afforded to bid out a location. “Operator” is changed to “person” because the interim appointment does not need to be a licensed operator. The Manager/designee is identified as the person authorized to make the appointment.

At N.J.A.C. 10:97-8.1, the Manager/designee is given discretion for violations that are not subject to suspension.   

This notice of proposal is excepted from the rulemaking calendar requirements pursuant to N.J.A.C. 1:30-3.3(a)5, because a 60-day public comment period is being provided.
Social Impact

The rules proposed for readoption with amendments are intended to bring a more professional, businesslike format to a Business Enterprise Program that presently provides business opportunities to 62 blind entrepreneurs in the state. Operators will have greater input into the administrative process of the program as active participation is more widely utilized. Training will be expanded and operators will be more adequately compensated for their participation in the training process. Responsibilities of operators and administration have been pinpointed more definitively in the areas of stock loans, training, insurances, repair reimbursements, transfers and promotions and grievances to ensure the fairest possible treatment for all parties. The continued development of professional and business protocol, through these newest amendments, will ensure the continued upward progression this program has enjoyed over the last decade 

Economic Impact

The proposed amendments are to the governing document of a program that provides income and gainful employment/business management for legally blind clients of the Commission. The ongoing management support of the Business Enterprise Program to the Business Enterprise Operators is instrumental in attaining Federal monies for New Jersey. The program achieved gross sales of over $19 million dollars during the past fiscal year, resulting in an average net income of over $57,000 per operator. The continued success of the program offers operators the opportunity to aspire to incomes that can advance into six figures. Operators in the program would be negatively impacted economically only if an individual permit to a facility were terminated, through no fault of the individual or the agency, or he or she violated these rules and were either suspended from the program or had their operator license revoked.

Federal Standards Statement

The  rules proposed for readoption with amendments do not exceed any Federal standards or guidelines. Federal standards for operation of the Business Enterprise Program are provided by 34 CFR 395.

Jobs Impact

The Commission employs a staff of nine to provide services to clients of the Business Enterprise Program. The rules proposed for readoption with amendments will have no impact on the number of jobs generated or lost in the State.

Agriculture Industry Impact

The rules proposed for readoption with amendments have no impact on the agriculture industry.

Regulatory Flexibility Analysis

All businesses under the program are small businesses, as the term is defined in N.J.S.A. 52:14B-16 et seq. Currently, the program consists of 62 businesses, including cafeterias, snack bars, newsstands and vending machine facilities on Federal, State, county and municipal property throughout all areas of the State. Operators are responsible for submitting weekly sales reports (see N.J.A.C. 10:97-5.1) to the Commission on at least a monthly basis, due on or before the 15th day of the following month, as well as keeping payments current on any stock loan (N.J.A.C. 10:97-3.4(b). The proposed amendments will not change these requirements. In addition, it is recommended to all operators that they engage the services of accountants to help them comply with Federal and State recordkeeping requirements. Also, management services are provided to operators by the Commission. These services include supervision, inspection, quality control, consultation and other related services to assist the licensee in the profitable operation of his or her business. 
Smart Growth Impact
The Commission does not anticipate that the rules proposed for readoption with amendments will have any impact on the achievement of smart growth and the implementation of the State Development and Redevelopment Plan.

Housing Affordability Impact Statement

The rules proposed for readoption with amendments will have no impact on affordable   housing in New Jersey and there is an extreme unlikelihood that the rules would evoke a change in the average costs associated with housing because the rules concern the operation of the Commission’s Business Enterprise Program.

Smart Growth Development Impact

The proposed amendments will have no impact on smart growth and the rules would not evoke a change in housing production in Planning Areas 1 or 2 or within designated centers under the State Development and Redevelopment Plan in New Jersey because the rules concern the operation of the Commission’s Business Enterprise Program.

Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 10:97.

Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):

SUBCHAPTER 1. GENERAL PROVISIONS

10:97-1.2 Uniform applicability of chapter compliance with Federal standards
This chapter shall be deemed uniformly and impartially applicable to all persons and procedures and is in complete compliance with the laws of the State of New Jersey, the Randolph-Sheppard Act, Title VI of the Civil Rights Act of 1964, the laws governing the Americans with Disabilities Act, and the Rehabilitation Act of 1973, as amended.

10:97-1.3 Definitions

The following words and terms shall have the following meanings, unless the context clearly indicates otherwise.

"Active participation" means the activity in which the Committee of Business Enterprise Operators [provides meaningful input into] will actively participate in the decision making process [in] by making recommendations for the formulation and development of the overall policies and standards that affect the Program.

…

"Certified for placement list" means a roster of blind persons who have successfully completed approved training for the Business Enterprise Program and are so certified by the Commission. All individuals who successfully complete the training course will receive a certificate of completion.

“Committee” means the Committee of Business Enterprise Operators, which are operators elected at the annual meeting by a majority of active licensed operators in the program.

“Commission” means the New Jersey Commission for the Blind and Visually Impaired.

…

 “Inactive Licensee” means a blind operator who has been duly licensed by the Commission but is not presently operating a location.

…

"Management services" means supervision, inspection, quality control, consultations, [bookkeeping services,] accounting, regulating, in-service training [,] and other related services provided on a systematic basis to support and improve business enterprises. Management services does not include those services or costs, which pertain to the ongoing operation of an individual facility after the initial establishment period.

…

"Suspension" means a temporary discontinuation of the Operating Agreement and/or license resulting in the halting of operations.  The Operating Agreement and/or license will be restored when the reason for suspension has been remedied.  If the reason for suspension is not or cannot be remedied, the operating agreement will be revoked, after a full evidentiary hearing.

“Vocational counselor” means a person hired to assist disabled clients in the process of selecting and obtaining necessary training and related services for their vocational rehabilitation.

10:97-1.4 Objectives                                                                                     

(a) (No change.)

(b) The Business Enterprise Program is designed to:

1 -2. (No change.)

3. Stimulate blind persons to greater efforts in striving to make themselves self supporting and independent; and

4. (No change.)

SUBCHAPTER 2. PROGRAM ENTRY REQUIREMENTS

 10:97-2.1 Application and qualification to enter program

(a)-(b) (No change.)

 (c) The Business Enterprise Program shall check on an individual’s eligibility to enter the program. The prospective applicant shall be interviewed by the manager, trainer, Committee of Blind Vendors representative and the vocational counselor.

(d) Candidates shall be able to read, write and converse in English.  Adjustment to vision loss counseling shall also be provided.

10:97-2.2 Selection and training

(a) A blind person who has been certified eligible by the Vocational Rehabilitation Program and wishes to enter the Business Enterprise Program must meet the following minimum criteria:
1. Mobility skills, that is, the ability to move about and orient to environment, especially in small areas [;] , and be able to travel independently;
2.-3. (No change.)

(b) If selected for the program he or she will undergo a course of evaluation and training at the Joseph Kohn Rehabilitation Center or other approved training facility, vending facility or site as appropriate. Training shall be a minimum of 21 weeks.

(c) (No change.)



10:97-2.3 Business enterprises for training

(a) (No change.)

(b) An operator will be paid [not less than $150.00 per week] for the training process at a rate agreed upon by the Commission and the Committee of Blind Operators.

(c)  (No change.)


10:97-2.4 Placement                                                                                       

(a) When no active or inactive licensed operator has applied for an announced promotional opportunity, and [one] two or more candidates from the certified for placement list have applied, they shall be personally interviewed by the [supervisor] Manager or designee of the Business Enterprise Program, along with the participation of a Committee member, before an appointment is made.


(b) If any  inactive licensee or applicant  from the certified for placement list has been inactive or on the [Certified for Placement list] certified for placement list for [2] two or more years, they will be required to undergo re-evaluation and then, if needed, complete training to update and maintain their skill level[.] prior to being considered for a Business Enterprise Location.

 
(c) (No change.)

10:97-2.5 Probation for a new operator

(a) When a person from the certified for placement list is assigned to a business enterprise, he or she will be subject to a probationary period of [three] six months.

1. Written reports will be prepared at the end of every six weeks [and at the end of three months]; and

2. The [three] six month report will certify that the probationary period has or has not been successfully completed.

(b)-(c)  (No change.)

SUBCHAPTER 3. LICENSING OF OPERATORS

10:97-3.1 Completion of probation period and license
(a) When the probationary period has been successfully completed, a license shall be issued to the business enterprise operator for an indefinite period but subject to suspension or revocation[.], after affording the licensed operator an opportunity for a full evidentiary hearing.
(b) There shall be three classes of licenses, as follows:
1. (No change.)

2. “B” licenses shall be issued to all persons who possess a “C” license, or have satisfactorily completed vending machine training approved by the Commission and the Committee, and are able to demonstrate proficiency in the operation and maintenance of vending machines. The “B” license shall qualify an individual to operate a vending machine facility.
3. (No change.)

(c) No person who currently operates a facility in the Business Enterprise Program shall be required to surrender his or her [license and] operating agreement for that facility because they do not possess an appropriate license. However, to be eligible for promotion or transfer to another facility in the program, he or she must possess an appropriate license for that facility.
(d)-(e) (No change.) 

(f) The license shall be immediately terminated by improvement of vision if the operator no longer meets the definition of a legally blind person set forth at N.J.A.C. 10:97-1.3. This shall be determined by a mandatory biennial examination of each operator by an ophthalmologist or optometrist. Also, the license shall be terminated by death, revocation or voluntary withdrawal from the [business] Business Enterprise Program by the licensee.
(g) If a permit authorizing a business to be established in a specific location is terminated, the operating agreement is terminated. However, if termination is through no fault of the operator, he or she will be eligible to apply for subsequent promotion and transfer opportunities, for a period of two years, under conditions set forth in  N.J.A.C. 10:97- 2.4(b) and 7.3.


SUBCHAPTER 4. RULES OF OPERATIONS
10:97-4.1 Personal operation of a business enterprise
(a)-(b) (No change.)

(c) Failure to comply with business time requirements in (b) above may result in the suspension [.] of a license after affording the licensed operator an opportunity for a full evidentiary hearing.


10:97-4.3 Employees 
(a) Preference in employment shall be given to [other] persons who are blind or visually impaired [people] and other [disabled people] persons with disabilities.


(b) (No change.)

SUBCHAPTER 5. RECORDS AND MONITORING
10:97-5.2 Record keeping
(a) (No change.)
(b) [Such] The records required in (a) above must be open for the inspection of the Commission one working week after receipt of the notice requesting inspection. Failure to comply with this requirement may result in the suspension [.], of a license after affording the licensed operator an opportunity for a full evidentiary hearing.

10:97-5.3 Right of inspection 
(a) (No change.)
(b) The Commission representative shall make site visits at a minimum of one visit every three months; however, more frequent visits may occur. Each time a Commission representative visits a business enterprise, a site visit report shall be completed, read to the operator (who shall have the right to include his or her comments) and signed by both the operator and the Commission representative. The operator shall be given a copy in an accessible format, if requested and the Commission shall retain a copy. It shall be the responsibility of the operator to implement the requirements set forth in the site visit report.


SUBCHAPTER 7. TRANSFER OF FACILITY FROM ONE OPERATOR TO ANOTHER
10:97-7.1 Advance notice of termination
If an operator decides to terminate his or her assignment at a location or as a business enterprise operator, he or she shall notify the Commission by mail at least 45 days in advance of the actual date of termination.

10:97-7.3 Promotions and transfers
(a) The [supervisor] manager/designee of the Business Enterprise Program shall circulate a letter to all operators and persons on the[Certified For Placement list] certified for placement list in their requested media  announcing business enterprise vacancies. The letter shall contain a description and the location of the business enterprise, the gross sales and the net profit for the previous year, scheduled hours of operation and other significant information about the vacancy. An on site inspection shall be scheduled for all potential applicants by the Commission for a time during business hours, sometime during the two- week response period. A Commission representative shall be present at that time to answer any questions that operators may have regarding the location. The on-site inspection shall not be rescheduled for operators on an individual basis.
(b) Any eligible interested [operator] individual shall apply, in writing, to the [supervisor] manager/designee of the Business Enterprise Program within two weeks of  the vacancy announcement.
1. -2. (No change.)

3. Exceptions may be granted by written request to the manager/designee.  Requests should include relevant financial analysis and/or reason for extenuating circumstances.  Approval may be granted by the manager/designee on a case-by-case basis.

 (c) The selection shall be made by the [supervisor] manager/designee of the Business Enterprise Program based on an evaluation of the operator’s record of performance for the previous year and the results of a panel interview. 


(d) [Performance] The performance evaluation shall account for 50 percent of the total promotion and transfer evaluation procedure.[Evaluation] The evaluation shall be based on individual site visit reports, semi-annual evaluations and any other documented reports completed by field representatives assigned to work with the interested operators. The supervisor of the Business Enterprise Program shall give weight value to each factor, depending on the type and needs of the specific business enterprise up for bid. Weight values for all factors shall total 25 points. Each weight value shall be multiplied by the respective performance value ranging from zero for “unsatisfactory” to one for “conditionally satisfactory” to two for “satisfactory.” The factors on which all interested operators shall be rated are management ability, health and sanitation requirements and rules as set forth by the Department of Health and Senior Services at N.J.A.C. 8:24, public relations, compliance with Business Enterprise Program rules and participation in meetings and instructional conferences sponsored by the Commission. The performance evaluation score shall be provided to each applicant prior to the scheduled interview. 

(e)-(f) (No change.) 

(g) If a candidate does not appear for his or her scheduled interview and has not given prior notice to, or been excused by, the [supervisor] manager/designee of the Business Enterprise Program, he or she shall not be [re-scheduled] rescheduled and shall be ineligible for the announced promotion or transfer opportunity. 
(h)-(i) (No change.)
10:97-7.4 Interim [operator] person
When a business enterprise becomes vacant, it is often necessary to keep that business enterprise operating in order that the location is not lost to the Business Enterprise Program. [Such a] A vacancy shall be filled in an emergency by the appointment of an interim [operator] person, pending the completion of the formal promotion process. The interim [operator] person may be appointed from the [“]certified for placement[”] list.  The appointment will be made by the manager /designee.

SUBCHAPTER 8. SUSPENSIONS AND GRIEVANCE PROCEDURES
10:97-8.1 immediate suspension 
(a) In the event that an operator is in violation of the regulations and/or laws of a governmental agency, his or her license shall be subject to immediate suspension.

(b)-(e) (No change.)

_____________________________



_______________

Jennifer Velez, Commissioner
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