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The agency proposal follows:  
Summary
The Medicaid Only chapter, N.J.A.C. 10:71, expires on September 10, 2011, pursuant to N.J.S.A. 52:14B-5.1c.  The Department proposes to readopt the chapter, with amendments as described below.  As the Division has provided a 63-day comment period on this notice of proposal, this notice is excepted from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5.
The chapter regulates the Medicaid Only program for aged, blind and disabled individuals. The Department has reviewed the chapter and finds that it should be readopted, with the proposed amendments described below, because the rules are necessary, adequate, reasonable, efficient, understandable and responsive to the purposes for which they were originally promulgated. 
The chapter proposed for readoption contains nine subchapters, described as follows:
Subchapter 1, Introduction, explains the Medicaid Only program and which populations would qualify for participation in the program if they meet all eligibility requirements. It also describes the administrative organization and principles of administration of the program and provides for availability of public review of the program rules.
Subchapter 2, The Application Process, provides definitions for use in the chapter, describes the Medicaid Only program application process and states the responsibilities of beneficiaries, the county board of social services and the central office of the Division of Medical Assistance and Health Services (Division).  It also describes the administrative procedures used throughout the application process and the process for allowing applicants to apply for retroactive eligibility.

Subchapter 3, Eligibility Factors, explains factors regarding eligibility for the Medicaid Only program that are not related to financial requirements, such as citizenship, alien status documentation, residence, age, disability and blindness. It also states responsibilities and procedures of the county board of social services relating to these factors. Additionally, it regulates payment or non-payment for institutional care and advises of the resources available from the Division's Medical Assistance Customer Centers.

Subchapter 4, Resources, explains the process of distinguishing countable resources from excludable resources in determining eligibility for the Medicaid Only program, and sets forth the standards and limits. It also explains requirements regarding deeming of resources. It also contains specific rules regarding the resources of couples when one spouse is institutionalized and the other spouse remains in the community. Additionally, the subchapter regulates the use of trusts and the transfer of assets as they relate to eligibility.

Subchapter 5, Income, contains income limits for beneficiaries in various living arrangements. In addition, the subchapter contains criteria for includable and excludable income and requirements regarding deeming of income. It also contains criteria for post-eligibility treatment of income for institutionalized individuals and explains eligibility under life care and pay-as-you-go agreements. It also regulates deeming from sponsors to aliens.
Subchapter 6, Case Records and Files, explains the contents of, and the responsibilities of maintaining, the official case records of the Medicaid Only program.

Subchapter 7, Other Payments, explains other payments for which Medicaid Only program beneficiaries may qualify in certain situations, such as funeral expenses, travel costs for health care, childcare and other payments.

Subchapter 8, Responsibilities, explains other agency responsibilities, such as determinations of continuing eligibility, recording and notice requirements, redeterminations of medical eligibility, responding to complaints and requests for fair hearings, responding to fraud, reporting criminal offenses to law enforcement authorities, safeguarding information and observing nondiscrimination requirements.

Subchapter 9, Medical Assistance for the Aged Continuation, contains requirements regarding continuation of medical services to persons who were receiving Medical Assistance for the Aged prior to June 30, 1982.

Summary of General Proposed Amendments 
Throughout N.J.A.C. 10:71, proposed amendments change the terms “county board of social services” and “CBOSS” to the terms “county welfare agency” and “CWA,” respectively, to accurately reflect the current name of these agencies. Additionally, proposed amendments change the terms “Immigration and Naturalization Service” and “INS” to the terms “US Citizenship and Immigration Service” and “USCIS,” respectively, to accurately reflect the current name of that agency.
Summary of Specific Proposed Amendments
At N.J.A.C. 10:71-1.7, a proposed amendment provides a website address at which an electronic rendition of the sections in this chapter can be viewed.  However, the Department notes that the electronic copy is not the official version of the chapter as only the printed pages contained in the published hardcopy of the New Jersey Administrative Code is the official version.
At N.J.A.C. 10:71-1.11(c), a proposed amendment clarifies that legal offices shall only be provided with a hard copy of the chapter free of charge if they do not have access to the internet and are unable to view the electronic rendition of the sections of the chapter, as discussed at N.J.A.C. 10:71-1.7 above.
At N.J.A.C. 10:71-1.11(e), a proposed amendment provides a website address at which supplemental directives from the State can be accessed and downloaded free of charge.

At N.J.A.C. 10:71-2.1, proposed amendments delete the definition of “CBOSS” and add the definitions of “county welfare agency,” “Department of Human Services” and “State Verification Exchange System (SVES).”  Additionally, "DRA" is defined to mean the Federal Deficit Reduction Act of 2005, P.L. 109-171 (DRA).
At N.J.A.C. 10:71-2.2, existing paragraph (c)6 is recodified as subsection (d), and associated punctuation and grammatical revisions are also made in paragraphs (c)4 and 5 as a result. An "and" is inserted between paragraphs (c)4 and 5, to convey the obviously conjunctive nature of the requirements in the subsection.  Existing subsection (d) is also recodified as new subsection (e) as a result of this amendment.  The proposed amendments at recodified paragraph (e)2 make a non-substantive grammatical revision and add the word "and" between paragraphs (e)2 and 3, to convey the obviously conjunctive nature of the requirements in the subsection. 

At N.J.A.C. 10:71-2.3(a), (c) and (d), proposed amendments increase the maximum period of time essential to accurately process an application for Medicaid Only benefits. This amendment is in compliance with Federal regulation 42 CFR 435.911.
At N.J.A.C. 10:71-2.5, a proposed amendment adds the word "or" between paragraphs (c)3 and 4, to convey the obviously disjunctive nature of the provisions in the subsection.

At N.J.A.C. 10:71-2.6, an amendment adds the word "and" between paragraphs (a)3 and 4, to convey the obviously conjunctive nature of the provisions in the subsection.

At N.J.A.C. 10:71-3.3(a), proposed amendments correct the spelling of “Swains Island” and add incorporate the definition of the term “citizen of the United States” that is contained in 8 U.S.C. §1401.
Proposed N.J.A.C. 10:71-3.3(g)1x allows applicants to provide proof of United States citizenship using documentation allowed by the Secretary of the U.S. Department of Health and Human Services in compliance with 42 U.S.C. §1396b(x). 
Proposed new N.J.A.C. 10:71-3.3(h) requires that an applicant who states that he or she is a United States citizen or national or an otherwise eligible non-citizen, who otherwise meets all eligibility requirements shall be approved for Medicaid Only benefits.

Proposed N.J.A.C. 10:71-3.3(h)1 requires that an applicant be given reasonable opportunity to submit the required documentation regarding citizenship or qualified immigration status or furnish a Social Security number, so that the Division can access his or her records using the State Verification Exchange System (SVES), which is the database maintained by the Social Security Administration.  Reasonable opportunity is defined as 90 days from the date the applicant is told of the need to provide documentation regarding his or her declaration.

Proposed N.J.A.C. 10:71-3.3(h)2 requires a termination notice shall be sent informing the applicant of termination of benefits to any applicant whose documentary evidence cannot be secured by the end of the 90-day reasonable opportunity period.  The termination date shall be effective no later than 30 days after the end of the 90-day reasonable opportunity period and the notice will clearly identify which household member(s) have not complied and are being terminated from the program.  Terminated applicants may re-apply for benefits once they have secured the required documentary evidence of citizenship or qualified alien immigration status.  

Proposed new N.J.A.C. 10:71-3.3(i) states that applicants who are Medicare beneficiaries shall not be required to provide additional proof of citizenship and identity, provided that they can provide an original and valid Medicare Identification Card and that a copy of that card is maintained in their case record.
At N.J.A.C. 10:71-3.15, a proposed amendment replaces the term “the mentally retarded” with the term “persons with intellectual disabilities” to remove the outdated terminology.  Additionally, the acronym "MRT" is added to represent the term "medical review team" and technical references are added related to income and resource eligibility and the definition of an institution.  At subsection (a), a reference to N.J.A.C. 10:71-5 is proposed, because that subchapter addresses income eligibility factors, which are the subject of a requirement described in subsection (a). 

At N.J.A.C. 10:71-3.16(b), proposed amendments correct a reference to a form in the Appendix of  N.J.A.C. 10:49 and provide a website address at which a list of Medical Assistance Customer Center (MACC) offices can be accessed.
New N.J.A.C. 10:71-4.1(d)1v is proposed, which requires that States deny eligibility to  individuals seeking nursing facility services or other long-term care services who have substantial equity interest in their home.  This amendment is in compliance with Section 6014 of the Deficit Reduction Act (DRA) of 2005; P.L. 109-171. 42 U.S.C. §1396p(f).  Substantial home equity interest was originally defined by the DRA as being at least $500,000 and, at the option of the state, a state could substitute that amount with an amount not to exceed $750,000.  New Jersey amended its State Plan to opt for the maximum amount.  This original figure is being included in the proposed rule for historical reference, so that applications dated prior to January 1, 2011 can be evaluated in the correct context, and so that the starting point of the indexing is preserved.  This amount is to be indexed annually to the Consumer Price Index – Urban (CPIU) annually and rounded to the nearest thousand.  As of January 1, 2011 the excess home equity limit is $758,000.  Future annual adjustment shall be published as a notice of administrative change in the New Jersey Register.  
At N.J.A.C. 10:71-4.4(b)5 proposed amendments remove the specific equity guidelines concerning non-home property used in a business or other self-support activity and simplify the language to state that any such property essential to the means of self-support of an individual or the spouse of the individual, shall be an excluded resource.  Existing N.J.A.C. 10:71-4.4(b)5i is deleted as part of this proposed amendment.  Existing N.J.A.C. 10:71-4.4(b)5ii is proposed to be recodified as N.J.A.C. 10:71-4.4(b)5i and amended to clarify that items that are used for trade or business and required for employment, including, but not limited to, machinery and livestock of a farmer, shall be excluded from resources.  These amendments are consistent with Federal provisions at 42 U.S.C. §1382b(a)3.
Current N.J.A.C. 10:71-4.7, Transfer of resources, is proposed to be repealed.  The rules currently codified at N.J.A.C. 10:71-4.7 are not necessary because the rules at N.J.A.C. 10:71-4.10, Transfer of assets, apply to the transfer of all assets, including those identified as resources.  The term “assets” is defined as including an individual’s income and resources, at N.J.A.C. 10:71-4.10(b)3.
At N.J.A.C. 10:71-4.8(a)1 and (a)1i, proposed amendments update the amounts of the community spouse share of a couple’s combined countable resources consistent with the most recent Notice of Administrative Change published in the New Jersey Register, June 15, 2009, at 41 N.J.R. 2507(a).
At N.J.A.C. 10:71-4.8(a)5, a proposed amendment changes the reference to N.J.A.C. 10:71-4.7 to 4.10 to reflect the deletion of N.J.A.C. 10:71-4.7 described above.

At N.J.A.C. 10:71-4.10(a), a proposed amendment deletes an existing reference to a 36-month look-back period and the reference to the transfer of a trust.  This amendment memorializes the Department’s compliance with the requirements of Section 6011(a) of the Deficit Reduction Act (DRA) of 2005; P.L. 109-171, which gradually changed the look-back period to 60 months for applications made after the enactment of the DRA on February 8, 2006. 42 U.S.C. §1396p(c)(1)(D). The increase in the look-back period began March 8, 2009 with a 37-month look-back period and has increased each subsequent month by one additional month.  This monthly increase continued until March 8, 2011, when the 60-month look-back period became effective for all subsequent applications.  The 60-month look-back period applies to all transfers, not only transfers of trusts. 
At N.J.A.C. 10:71-4.10(b)6ii, a proposed amendment deletes the second sentence of the paragraph as unnecessary.  

At N.J.A.C. 10:71-4.10(b)6iii, a proposed amendment changes the name of the Health Care Financing Administration (HCFA) with the current name of the agency, the Centers for Medicare and Medicaid Services (CMS).   Also at N.J.A.C. 10:71-4.10(b)6iii, a new sentence is added requiring that the purchase of a life estate interest be treated as a transfer of assets for less than fair market value unless the purchaser actually lives in the home for at least one full year after the date of purchase. The amendment memorializes compliance with the requirements of Section 6016(d) of the DRA.

At N.J.A.C. 10:71-4.10(b)9, proposed amendments add a reference to Section 6011(a) of the DRA, and amend the rule text discussing the required length of the “look back” period relative to the transfer of assets so that the text consistently requires a 60-month look back period.  These amendments ensure compliance with the requirements of Section 6011(a) of the DRA as discussed above.
At N.J.A.C. 10:71-4.10(c)2, proposed amendments provide that: uncompensated value (UV) shall be the difference between the fair market value at the time of the transfer (less any outstanding loans, mortgages or other encumbrances on the asset) and the amount of consideration received for the asset; if the asset was jointly owned before disposal, the UV considered shall be only the individual's share of that value; if the individual is seeking institutional services or applying for an institutional level of services and has a spouse residing in the community, the UV considered shall be either spouse's share of that value.
Proposed new N.J.A.C. 10:71-4.10(e)6 states that the penalty provisions of the transfer section shall not apply if the applicant can prove that the applicant intended to dispose of the assets at fair market value, that the assets were transferred exclusively for a purpose other than to qualify for medical assistance or that all assets that were transferred for less than fair market value have been returned to the applicant. This amendment ensures compliance with 42 U.S.C. §1396p(c)(2)(C).

At N.J.A.C. 10:71-4.10(m)1, a proposed amendment deletes the word “monthly” to indicate that the penalty period shall be determined based on the exact amount of time, not just calculated in full months.  This amendment memorializes the Department’s compliance with Section 6016(a) of the DRA, which requires that a penalty be calculated for partial months of ineligibility.  An additional proposed amendment updates the monthly average of the semi-private room rate and provides the daily divisor rate as well.  These rates are calculated based on the Consumer Price Index – All Urban Consumers, rounded up to the nearest dollar amount. 
New N.J.A.C. 10:71-4.10(m)1ii is proposed to explain how to calculate the penalty period using the monthly average for all whole months and the daily divisor for any remaining days.

At N.J.A.C. 10:71-4.10(p)2, a proposed amendment changes the name of the Health Care Financing Administration with the correct name of the agency, the Centers for Medicare and Medicaid Services.

At N.J.A.C. 10:71-4.10(q), a proposed amendment provides that within 30 days of receipt of all documentation in support of a request for a hardship waiver, the CWA shall issue notice to the applicant/beneficiary of its determination.
At N.J.A.C. 10:71-4.11(d)2, a proposed amendment changes the reference to N.J.A.C. 10:71-4.7 to instead reference a relevant provision at N.J.A.C. 10:71-4.10, to reflect the rationale resulting in the deletion of N.J.A.C. 10:71-4.7 described above.

At N.J.A.C. 10:71-4.11(g)1i(1), a proposed deletion and addition provides that, notwithstanding amendments to the trust solely to conform to the requirements of this subsection and/or 42 U.S.C. §1396p(d)(4), there shall be no provisions permitting the trust to be altered for any other reasons.
At N.J.A.C. 10:71-4.11(g)1xi, a proposed amendment deletes existing text, which states that the trust shall specifically state that the trustee shall be compensated only as provided by law (N.J.S.A. 3B:18-1 et seq.). A further amendment states that, except as approved by court order, after notice to DMAHS, individual trustee fees shall be in accordance with N.J.S.A. 3B:18-23 et seq. or, in the case of a corporate trustee, the corporate trustee's regular fee schedule.  Additionally, the subparagraph is amended to  state that the trustee shall not delay or defer accepting compensation or commissions more than one year from the date(s) they would otherwise be payable under the terms of the trust or of any applicable statute or regulation.
At N.J.A.C. 10:71-4.11(i), a proposed amendment specifies that the trust provisions being referred to are the provisions discussed in existing language at N.J.A.C. 10:71-4.11(e) and (f).

At N.J.A.C. 10:71-5.1(b), a proposed amendment removes the reference to clothing in the definition of income.  This amendment brings the definition into compliance with the Federal definition at 20 CFR 416.1102.  
At N.J.A.C. 10:71-5.6(d)5, a proposed amendment changes the name of CCPED to Global Options to reflect the recent name change of this program.

At N.J.A.C. 10:71-5.7(c), a proposed amendment increases the maintenance deduction for the community spouse.  This increase is a result of the annual adjustment to the community spouse maintenance allowance.
At N.J.A.C. 10:71-5.7(c)1, a proposed amendment increases the monthly shelter expense deduction for the community spouse.  This increase is a result of the annual adjustment to the community spouse maintenance allowance.

At N.J.A.C. 10:71-5.7(c)2, a proposed amendment changes the name of “Standard Utility Allowance” to “Limited Utility Allowance” to be consistent with the language at N.J.A.C. 10:87-12.1.  Additionally, an amendment corrects a cross reference to the Food Stamp Manual rules contained at N.J.A.C. 10:87-5.10(a), as an update based on revisions to that manual.
At N.J.A.C. 10:71-5.7(g)2, a proposed amendment increases the amount from which the family member deduction shall be deducted (the community spouse maintenance allowance), consistent with the proposed amendment at N.J.A.C. 10:71-5.7(c) described above.

Proposed new N.J.A.C. 10:71-5.7(k) codifies the policy regarding the treatment of post-eligibility medical deductions.  The policy allows for necessary medical expenses incurred during the three-month retroactive eligibility period to be counted as a deduction when adjusting income and disallows such deductions for expenses related to services rendered prior to the three-month retroactive period and those expenses that were incurred during, or as the result of, the imposition of a transfer of assets penalty period.  When adjusting income as a result of medical expenses, the amount of the adjustment shall be limited to the Medicaid fee in effect on the date of service, or for medically necessary services that do not have a set Medicaid fee, adjustment shall be based on the lesser of the billed charge, the fee set by the largest commercial plan in New Jersey or 80 percent of the Medicare fee for the service.
At N.J.A.C. 10:71-5.9(a), a proposed amendment changes the reference to N.J.A.C. 10:71-4.7 to 4.10, to reflect the repeal of N.J.A.C. 10:71-4.7 described above. 
At N.J.A.C. 10:71-6.6, proposed amendments make a grammatical correction to the sentence and provide a more specific technical citation regarding case records and files.
At N.J.A.C. 10:71-8.3, proposed amendments make the previously discussed change in language from county board of social services to county welfare agency and provide technical corrections to a citation and delete an outdated reference to N.J.A.C. 10:87, the Food Stamp Manual.

At N.J.A.C. 10:71-8.5, a proposed amendment deletes an outdated reference to N.J.A.C. 10:81, Public Assistance Manual, which was repealed effective July 19, 1999 (See R.1999 d.223) and replaces it with an accurate reference to N.J.A.C. 10:69, AFDC-Related Medicaid, specifically N.J.A.C. 10:69-9.15 through 9.20, which address fraudulent receipt of assistance and the recovery of incorrectly paid benefits.

At N.J.A.C. 10:71-8.8, a proposed amendment deletes an outdated reference to N.J.A.C. 10:81, Public Assistance Manual, which was repealed effective July 19, 1999 (See R.1999 d.223) and replaces it with an accurate reference to N.J.A.C. 10:69, AFDC-Related Medicaid, specifically N.J.A.C. 10:69-9.12 through 9.14, which address nondiscrimination policies.

Social Impact
The Medicaid Only program covers aged, blind and disabled individuals who are not already receiving medical services under Title XVI of the Social Security Act. Beneficiaries who are eligible for the Medicaid Only program may receive all medically necessary services covered by the New Jersey Medicaid program. In State Fiscal Year 2010, there were 75,170 individuals covered by the Medicaid Only program. 
The readoption of the existing rules will have a positive social impact on the aged, blind and disabled beneficiaries covered by the program by providing for their medical needs and thereby improving their health and their quality of life.  The proposed amendments are not expected to have any significant social impact because they generally either: relate to changes that are already contained in Federal law; relate to annual indexing, which is designed to maintain rather than increase or decrease standards of eligibility; or are generally technical in nature.  Any other proposed amendments would not result in any stricter limits on eligibility and therefore would not have a social impact on beneficiaries. 

Economic Impact
For State Fiscal Year 2010, the program paid approximately $2.6 billion in claims (Federal and State share combined) for the 75,170 individuals covered by the Medicaid Only program. 
The readoption of the existing rules will continue to have a positive economic impact upon those aged, blind and disabled persons who are beneficiaries of the Medicaid Only program who are in need of medical services, including long-term care and community-related programs, by reducing their financial liability for those services. Persons who can establish eligibility under the standards contained in the rules can qualify for Medicaid coverage.
The proposed amendments are not expected to have any significant economic impact because they generally either: relate to changes that are already contained in Federal law; relate to annual indexing which is designed to maintain rather than increase or decrease standards of eligibility; or are generally technical in nature.  Any other proposed amendments would not result in any stricter limits on eligibility and therefore would not have a economic impact on beneficiaries. 

There are no provider expenditures directly associated with the readoption of Chapter 71 because the chapter establishes standards of eligibility for beneficiaries. The rules proposed for readoption with amendments will continue to have a positive economic impact on providers of services to beneficiaries of the Medicaid Only program because those providers will continue to be paid for those services through the program.
The proposed amendments will not result in stricter limits on eligibility and may slightly increase the number of persons who are eligible to receive or continue to receive benefits under the program. The exact economic impact on the program cannot be calculated, however, because the number of such persons who are so affected will depend upon their individual financial circumstances.

Federal Standards Statement
The rules in this chapter are governed by Title XIX of the Social Security Act, which specifies eligibility criteria that are employed by the State in the determination of eligibility for Medicaid. Sections 1902(a)(10) and 1905(a) of the Social Security Act, 42 U.S.C. §§1396a(a)(10) and 1396d(a), respectively, provide eligibility criteria for those who may receive assistance through a Title XIX program. Federal regulations at 42 CFR 435.2 to 435.1102 similarly and broadly establish criteria for those who may receive assistance through a Title XIX program. Both the Federal law and its implementing regulations permit such assistance to aged, blind and disabled persons who are eligible for Federal Supplemental Security Income (SSI) payments.
The provisions of §1917 of the Social Security Act, 42 U.S.C. §1396p, specify the treatment of trusts and the transfer of assets in the context of a determination of eligibility of an individual for Medicaid coverage of institutional or institutional level services.

Section 6011 of the DRA changed the eligibility look-back period to 60 months and contains provisions regarding hardship waivers.  Section 6012 of the DRA contains provisions regarding treatment of annuities. Section 6013 of the DRA contains provisions regarding treatment of community spouse income. Section 6014 of the DRA contains provisions regarding consideration of home equity in the program. Section 6016 of the DRA contains provisions regarding purchases of life estate interests and look back penalties.
Additionally, Federal statutes at 8 U.S.C. §§1611, 1612, 1613, 1625, 1641 and 1642, and 42 U.S.C. §1396a and 1396b, prescribe the rules for eligibility of aliens for Title XIX and for documentation of same, and allow a State program to require verification of eligibility for services. 8 U.S.C. §1401 prescribes standards for United States citizenship.  42 U.S.C. §1382b contains provisions relating to consideration of resources.  These statutes establish who must and who must not be covered, what must be covered, and also allow the State options in determining additional groups of aliens that it may cover. The statute at 42 U.S.C. §1396b also provides for payment for care and services that are furnished to aliens for an emergency medical condition. 
The Department has reviewed the Federal statutory, regulatory and other requirements regarding the subject of this rulemaking and has determined that the proposed amendments do not exceed the applicable Federal standards.

Jobs Impact
The rules proposed for readoption and the proposed amendments are not expected to result in the creation or loss of jobs in the State of New Jersey.

Agriculture Industry Impact
The rules proposed for readoption and the proposed amendments will not have any impact on the agriculture industry in the State of New Jersey.

Regulatory Flexibility Statement
In accordance with the provisions of the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., a regulatory flexibility analysis is not required when the rulemaking will not impose reporting, recordkeeping or other compliance requirements on small businesses, that is, businesses that employ fewer than 100 full-time employees. The rules proposed for readoption with amendments, which regulate eligibility under the Medicaid Only program, affect only the beneficiaries or potential beneficiaries of the Medicaid Only program and the county welfare agencies that process applications, none of which are small businesses as the term is defined by the Regulatory Flexibility Act.  Therefore, a regulatory flexibility analysis is not required.
Smart Growth Impact
Since the rules proposed for readoption with amendments regulate the process used to determine eligibility for the Medicaid Only program for aged, blind and disabled individuals, the Department anticipates that the rules will have no impact on the achievement of smart growth in New Jersey or on the implementation of the State Development and Redevelopment Plan.

Housing Affordability Impact 

Since the rules proposed for readoption with amendments regulate the process to determine eligibility for the Medicaid Only program for aged, blind and disabled individuals, the Department anticipates that the rules will have no impact on the development of affordable housing.

Smart Growth Development Impact

Since the rules proposed for readoption with amendments regulate the process used to determine eligibility for the Medicaid Only program for aged, blind and disabled individuals, the Department anticipates that the rules will have no impact on the construction within Planning Areas 1 and 2, or within designated centers, under the State Development and Redevelopment Plan.
Full text of the rules proposed for readoption may be found in the New Jersey Administrative Code at N.J.A.C. 10:71.
Full text of the rule proposed for repeal may be found in the New Jersey Administrative Code at N.J.A.C. 10:71-4.7.
Full text of the proposed amendments follows (additions indicated in boldface thus; deletions indicated in brackets [thus]):

SUBCHAPTER 1. INTRODUCTION

10:71-1.1 General introduction

On January 1, 1974, Title XVI of the Social Security Act replaced previous Titles I (Old Age Assistance), X (Aid to the Blind) and XIV (Aid to the Disabled), which were repealed. The Social Security Administration administers Title XVI, Supplemental Security Income (SSI), which provides cash payments to the aged, blind and disabled. Individuals who desire medical care only apply through the county [board of social services] welfare agency for the Medicaid Only program under Title XIX.

10:71-1.2 Choice of program by applicant

(a) (No change.)
(b) Persons who are neither aged, blind nor disabled qualify for Medicaid benefits when they are determined by the county [board of social services] welfare agency to be eligible for AFDC-related Medicaid program. Persons whose eligibility is thus established may choose to receive Medicaid Only benefits without accepting money payments. Regulations governing these programs are set forth in the AFDC-related Medicaid chapter (N.J.A.C. 10:69).

10:71-1.5 Administrative organization

The Medicaid Only program is administered by the county [boards of social services (CBOSS)] welfare agencies (CWAs) of the State of New Jersey through the Division of Medical Assistance and Health Services in the Department of Human Services. The [CBOSSs] CWAs contract with the Division of Medical Assistance and Health Services for the purpose of providing Medicaid Only benefits to eligible persons.

10:71-1.7 Examination or review of chapter

This chapter is a public document. Copies are available in the State office of the Division of Medical Assistance and Health Services and in each [CBOSS] CWA office for examination or review during regular office hours on regular work days.  An electronic rendition of the sections in this chapter can be viewed at http://www.lexisnexis.com/njoal/.  However, it should be noted that the electronic rendition is not the official version of the chapter; only the printed pages contained in the published hardcopy of the New Jersey Administrative Code is the official version.
 10:71-1.8 County [board of social services] welfare agency responsibility; chapter

The director of the [CBOSS] CWA shall assign copies of this chapter to staff members as appropriate and shall ensure that such persons are thoroughly familiar with its contents, apply the required policy and procedures correctly[,] and keep up-to-date on all policy changes.

10:71-1.11 Availability of chapter

(a) – (b)  (No change.)
(c) Each legal services office will be furnished with a copy of this chapter free of charge if they do not have access to the internet and are unable to view the electronic rendition of the sections of the chapter as discussed at N.J.A.C. 10:71-1.7.
(d)  (No change.)
(e) All supplementary State policy directives will routinely be sent to those who have been supplied with the chapter. A mailing list will be maintained by the Division.  Supplemental directives will also be posted on the DMAHS website and made available for free download.  See
http://www.state.nj.us/humanservices/dmahs/home/index.html.
SUBCHAPTER 2. THE APPLICATION PROCESS

10:71-2.1 Definitions

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise:

...

["CBOSS" means county board of social services.] 


"County welfare agency (CWA)" means that agency of county government, that is charged with the responsibility for determining eligibility for public assistance programs, including AFDC-Related Medicaid, Temporary Assistance to Needy Families (TANF), the Food Stamp Program, NJ FamilyCare and Medicaid. Depending on the county, the CWA might be identified as the board of social services, the welfare board, the division of welfare or the division of social services.
"Department of Human Services (DHS)" means the New Jersey Department of Human Services. 

"Disposition of the application" means the official determination of the [CBOSS] CWA that one of the following actions is appropriate: approval or rejection as defined in the section.
"DRA" means the Federal Deficit Reduction Act of 2005, P.L. 109-171.

...


"Registration" means the action of the [CBOSS] CWA in assigning a control number to an application.

...


“State Verification Exchange System (SVES)” means the Social Security Administration’s database, which provides states with a standardized method of Social Security number verification and uniform data response.


"Transfer application" means a written request for assistance by the individual who at the time of registration is still receiving assistance through the [CBOSS] CWA of another county from which he or she moved.

10:71-2.2 Responsibilities in the application process

(a) The Division of Medical Assistance and Health Services is the administrative unit of the Department of Human Services responsible for coordinating the administration of Medicaid Only with the Supplemental Security Income program. This Division provides for payment of claims for, and evaluation of health services rendered under, Medicaid Only; maintains administrative liaison with other departmental divisions; and provides professional, medical and paramedical staff [which] that is advisory to this Division in all matters of health care relevant to the administration of Medicaid Only. This Division contracts with [CBOSSs] CWAs for reimbursement of costs of administering the Medicaid Only program.

(b) (No change.)

(c) The [CBOSS] CWA exercises direct responsibility in the application process to:

1. – 3.  (No change.)

4. Make known to the applicants the appropriate resources and services both within the agency and the community, and, if necessary, assist in their use; and
5. Assure the prompt and accurate submission of eligibility data to the Medicaid status files for eligible persons and prompt notification to ineligible persons of the reason(s) for their ineligibility[;].

[6.] (d) The [CBOSSs] CWAs shall also provide supportive social services, which will enhance cure and rehabilitation of beneficiaries of Medicaid Only.

[(d)] (e) As a participant in the application process, an applicant shall:

1. Complete, with assistance from the [CBOSS] CWA if needed, any forms required by the [CBOSS] CWA as a part of the application process;

2. Assist the [CBOSS] CWA in securing evidence that corroborates [his/her] his or her statements; and
3. (No change.)
10:71-2.3 Policy and procedure on prompt disposition

(a) The maximum period of time normally essential to process an application for the aged is [30] 45 days; for the disabled or blind, [60] 90 days.

(b) (No change.)
(c) It is recognized that there will be exceptional cases where the proper processing of an application cannot be completed within the [30/60] 45/90-day period. Where substantially reliable evidence of eligibility is still lacking at the end of the designated period, the application may be continued in pending status. In each such case, the [CBOSS] CWA shall be prepared to demonstrate that the delay resulted from one of the following:

1. Circumstances wholly within the applicant’s control; [or]

2. A determination to afford the applicant, whose proof of eligibility has been inconclusive, a further opportunity to develop additional evidence of eligibility before final action on his or her application; [or]

3.  (No change.)
4. Circumstances wholly outside the control of both the applicant and [CBOSS] CWA.

(d) When the complete processing of an application is delayed beyond [30] 45 days for the aged or [60] 90 days for the blind or disabled, written notification shall be sent to the applicant on or before the expiration of such period, setting forth the specific reasons for delay.

(e) (No change.)
(f) Control records on the exceptional cases shall disclose at any time the identity of all applications [which] that have been in pending status beyond normal limits for processing and the reason [therefore] therefor. Such record shall be adequate to make possible the preparation of a report of such information at any time it might be requested by the [CBOSS] CWA or the Division of Medical Assistance and Health Services.

 10:71-2.4 Intake policy and procedure

(a) "Intake" is a term applied to the [CBOSS’s] CWA's activities in relation to requests for information pertaining to or requests for Medicaid Only.

(b) – (d)  (No change.)
10:71-2.5 Application policy and procedure

(a) Application for Medicaid Only may be taken by the [CBOSS] CWA where the applicant resides or is institutionalized at the time of making application.

(b) (No change.)
(c) In Medicaid Only, an individual who wishes to apply may be confined at home or at an institution, or may be subject to a critical illness or injury which impedes action on his or her own behalf. Consequently, the [CBOSS] CWA shall accept any one of the following, in order of priority as listed, as an authorized agent for the purpose of initiating an application:

1. – 2.  (No change.)

3. A physician or attorney of whom the person is respectively a patient or client; or
4. (No change.)
10:71-2.6 Registration procedures and record of inquiries

(a) Official registration of an application consists of the following steps:

1. (No change.)
2. Assignment of case control number (registration number) to a new application, or reassignment of previous number to a reapplication or reopened application; and
3. (No change.)
(b) So far as possible, registration shall be completed on the same day that application for assistance is made. If the application is made outside of the [CBOSS] CWA office, registration shall be completed within three working days.

(c) – (d)  (No change.)

10:71-2.7 Reports to the Commission for the Blind and Visually Impaired under specified circumstances

By law, the [CBOSS] CWA is required to report to the Commission for the Blind and Visually Impaired, every individual coming to its attention who is known to be, or who is believed likely to become, permanently blind. The permanent information shall be registered with the Commission in the prescribed form.

 10:71-2.8 Assignment of pending application for completion of eligibility determination

Each [CBOSS] CWA shall provide a method to assure assignment of a pending application to a worker within three working days and establish a follow-up tickler system.

10:71-2.10 Collateral investigation

(a) – (b)  (No change.)
(c) The applicants will usually be able to help select the most likely sources of information about themselves. If they are unwilling to have the necessary inquiries made and are unwilling to secure the required information from such sources themselves, then it shall be explained that the [CBOSS] CWA will be unable to certify entitlement to Medicaid Only.

SUBCHAPTER 3. ELIGIBILITY FACTORS

10:71-3.3 Citizenship; alien status-documentation requirements

(a) A person born in the United States is, by definition, a United States citizen.  The United States is defined as the Continental United States, Alaska, Hawaii, Puerto Rico, Guam[,] and the Virgin Islands of the United States.  Native-born persons of American Samoa [and Swain's], Swains Island and the Northern Mariana Islands are also regarded as citizens of the United States. Additionally, persons recognized as citizens of the United States pursuant to 8 U.S.C. §1401 are also regarded as citizens of the United States. 
(b) Naturalized citizens are those persons upon whom United States citizenship is conferred after birth. This may be accomplished through individual or collective naturalization or, under certain conditions, citizenship may be derived from a naturalized parent. Thus, a child(ren) of a naturalized parent(s) is automatically considered a naturalized citizen(s). Women who themselves could be lawfully naturalized and, prior to September 22, 1922, were married to citizens, or were married to aliens who became citizens before that date, automatically became citizens. On and after that date, standard [immigration and naturalization service] U.S. Citizenship and Immigration Services conditions have to be met before any person can become a naturalized citizen.

1. A naturalized citizen, unless automatically naturalized as outlined above, should have [his/her] his or her naturalization certificate as proof of citizenship.  If the applicant does not have this document, the county welfare board should contact the nearest U.S. Citizenship and Immigration [and Naturalization] Services (USCIS) district office to verify that the applicant meets the requirements of a naturalized citizen.

(c) The following aliens, if present in the United States prior to August 22, 1996, and if otherwise meeting the eligibility criteria, are entitled to full Medicaid benefits:

1. – 4.  (No change.)

5. An alien who has been granted parole for at least one year by the U.S. Citizenship and Immigration [and Naturalization] Services pursuant to section 212(d)(5) of the Immigration and Nationality Act;

6. – 11.  (No change.)
12. Certain legal aliens who are victims of domestic violence and when there is a substantial connection between the battery or cruelty suffered by an alien and his or her need for Medicaid benefits, subject to certain conditions described below:

i. – v.  (No change.)

vi. The county [board of social services] welfare agency shall apply the definitions "battery" and "extreme cruelty" and the standards for determining whether a substantial connection exists between the battery or cruelty and the need for Medicaid as issued by the Attorney General of the United States under his or her sole and unreviewable discretion, in accordance with 8 U.S.C. [§] §1641.

(d) – (e)  (No change.)
 (f) Persons claiming to be citizens and eligible aliens shall provide the county [board of social services] welfare agency with documentation of citizenship or alien status.

(g) As a condition of eligibility, all applicants for Medicaid (except for those applying solely for services related to the treatment of an emergency medical condition) shall sign a declaration under penalty of perjury that they are a citizen of the United States or an alien in a satisfactory immigration status. In the case of a child or incompetent applicant, another individual on the applicant's behalf shall complete the same written declaration under penalty of perjury.

1. The following are acceptable documentation of United States citizenship:

i. – iv.  (No change.)

v. A U.S. Citizen I.D. Card ([INS] USCIS Form-197, Nationality Certificate ([INS] USCIS Form N-550 or N-570);

vi. A Certificate of Citizenship ([INS] USCIS Form N-560 or N-561);

vii. A Northern Mariana Identification Card (issued by the [INS] USCIS to a collectively naturalized citizen of the United States who was born in the United States before November 3, 1986);

viii. An American Indian Card with a classification code "KIC" (issued by the [INS] USCIS to identify U.S. citizen members of the Texas Band of Kickapoos); [or]
ix. A contemporaneous hospital record of birth in one of the 50 states, the District of Columbia, Puerto Rico (on or after January 13, 1941), Guam (on or after April 10, 1899), the U.S. Virgin Islands (on or after January 17, 1917), American Samoa, [Swain's] Swains Island[,] or the Northern Mariana Islands (unless the person was born to foreign diplomats residing in any of these jurisdictions)[.]; or
x. Other documentation allowed through regulation by the Secretary of the U.S. Department of Health and Human Services in compliance with 42 U.S.C. §§1396b(x). 
2. If an applicant presents an expired [INS] USCIS document or is unable to present any document demonstrating his or her immigration status, the county [board of social services] welfare agency shall refer the applicant to the local INS district office to obtain evidence of status. If, however, the applicant provides an alien registration number, but no documentation, the county [board of social services] welfare agency shall file [INS] USCIS Form G-845 along with the alien registration number with the local INS district office to verify status.

3. The following sets forth acceptable documentation for eligible aliens:

i. Lawful Permanent Resident--[INS]USCIS Form I-551, or for recent arrivals, a temporary I-551 stamp in a foreign passport or on Form I-94.

ii. Refugee--[INS]USCIS Form I-94 annotated with stamp showing entry as refugee under section 207 of the Immigration and Nationality Act and date of entry into the United States; [INS] USCIS Form I-688B annotated "274a. 12(a)(3)," I-766 annotated "A3[,]" or I-571. Refugees usually adjust to Lawful Permanent Resident status after 12 months in the United States, but for purposes of determining Medicaid eligibility they are considered refugees.  Refugees whose status has been adjusted will have [INS] USCIS Form I-551 annotated "RE-6," "RE-7," "RE-8[,]" or "RE-9."

iii. Asylees--[INS]USCIS Form I-94 annotated with a stamp showing grant of asylum under section 208 of the Immigration and Nationality Act, a grant letter from the Asylum Office of the U.S. Citizenship and Immigration [and Naturalization] Services, Forms 688B annotated "274a. 12(a)(5)[,]" or I-766 annotated "A5."

iv. Deportation Withheld--Order of an Immigration Judge showing deportation withheld under section 243(h) of the Immigration and Nationality Act and the date of the grant, or [INS] USCIS Form I-688B annotated "274a. 12(a)(10)" or I-766 annotated "A10."

v. Parole for at Least a Year--[INS]USCIS Form I-94 annotated with stamp showing grant of parole under section 212(d)(5) of the Immigration and Nationality Act and a date showing granting of parole for at least a year.

vi. Conditional Entry under Law in Effect before April 1, 1980--[INS]USCIS Form I-94 with stamp showing admission under section 203(a)(7) of the Immigration and Nationality Act, refugee-conditional entry, or [INS] USCIS Forms I-688B annotated "274a. 12(a)(3)" or I-766 annotated "A3."

vii. Cuban Haitian Entrant--[INS]USCIS Form I-94 stamped "Cuban/Haitian Entrant under section 212(d)(5) of the INA."

viii. An American Indian born in Canada--[INS]USCIS Form I-551 with code S13 or an unexpired temporary I-551 stamp (with code S13) in a Canadian passport or on Form I-94.

ix. (No change.)
x. Amerasian Immigrant--[INS]USCIS Form I-551 with the code AM1, AM2[,] or AM3 or passport stamped with an unexpired temporary I-551 showing a code AN6, AM7[,] or AM8.

4. For aliens subject to the five-year waiting period before eligibility for Medicaid can be established, the date of entry into the United States shall be determined as follows:

i. On [INS] USCIS Form I-94, the date of admission should be found on the refugee stamp. If missing, the county [board of social services] welfare agency should contact the [INS] USCIS local district office by filing Form G-845, attaching a copy of the document;

ii. If the alien presents [INS] USCIS Form I-688B (Employment Authorization Document), I-766[,] or I-571 (Refugee Travel Document), the county [board of social services] welfare agency shall ask the alien to present Form I-94. If that form is not available, the county [board of social services] welfare agency shall contact the [INS] USCIS via the submission of Form G-845, attaching a copy of the documentation presented; 
iii. If the alien presents a grant letter or court order, the date of entry shall be derived from the date of the letter or court order. If missing, the county [board of social services] welfare agency shall contact the [INS] USCIS by submitting a Form G-845, attaching a copy of the document presented.

5. (No change.) 
(h) An applicant who declares that he or she is a United States citizen (or national) or otherwise eligible non-citizen and who meets all other eligibility requirements will be approved immediately for benefits.  

1. An applicant who makes such a declaration shall be afforded a reasonable opportunity to provide documentary evidence of citizenship or qualified immigration status. Reasonable opportunity is defined as 90 days from the time that the applicant is informed of the need to provide the necessary documentary evidence of the declared citizenship or qualified alien status.
i. The applicant shall provide documentation as described in (g) above; or 

ii. The applicant shall provide a valid Social Security number, so that the Division can access the State Verification Exchange System (SVES) to obtain/confirm information related to the applicant.  Any inconsistencies between the information provided by the applicant and the information obtained from SVES shall be reported to the applicant for resolution.

2. If the applicant has not submitted the required documentary evidence or resolved any inconsistencies by the end of the 90th day of the reasonable opportunity period, a termination notice shall be sent informing the applicant of termination of benefits.  The termination date shall be effective no later than 30 days after the end of the 90-day reasonable opportunity period and will clearly identify which household member(s) have not complied and are being terminated from the program.  Terminated applicants may re-apply for benefits once they have secured the required documentary evidence of citizenship or qualified alien immigration status.  

(i) Medicaid applicants who are Medicare beneficiaries and who can provide an original and valid Medicare Identification Card are not required to provide additional proof of identity and citizenship.  A copy of the beneficiary’s Medicare card shall be retained in the case record as evidence that additional documentation was not required.
10:71-3.5 Resident defined

(a) (No change.)
(b) County residence is not an eligibility requirement and relates only to identification of the [CBOSS] CWA charged by law with responsibility for the official receipts, registration[,] and processing of applications. The [CBOSS] CWA is responsible for institutionalized (including nursing homes, intermediate care facilities[,] and sheltered boarding homes) applicants and recipients within its county regardless of previous county of residence.

10:71-3.6 Change of county residence

(a) (No change.)
(b) A temporary visit by the beneficiary shall not be considered to be a change of county residence until that visit has continued for more than a [three month] three-month period.

1. Whenever it is determined that a beneficiary whose application has not been validated has changed or is planning to change his or her residence from one county to another, the [CBOSS] CWA of origin shall continue medical assistance while completing validation, subject to the time limits set forth in the application process, then transfer the case without delay to the receiving county in accordance with (b)2 below. If the [CBOSS] CWA of origin is in the process of obtaining medical records, it shall complete the process and forward the medical records to the receiving county.

2. Whenever it is determined that a beneficiary whose application has been validated is planning to change his or her residence from one county to another, it shall be the responsibility of the [CBOSS] CWA directors of the two counties concerned to effect the transfer without interruption of medical assistance.

3. (No change.)
4. If the move is permanent and the case warrants continued medical assistance, transfer of the case shall be accomplished expeditiously by discontinuance of medical assistance in the county of origin and award of medical assistance in the receiving county, to occur simultaneously in the first month for which the [CBOSS] CWA directors mutually so arranged.

5. (No change.)
(c) – (f)  (No change.)
10:71-3.9 Age

(a) Age requirements are:


1. The applicant must be 65 years of age or older to be eligible based on age alone[.];


2. A disabled or blind child must be under 18 years of age, or under 22 years of age and a student regularly attending school and neither married nor the head of the household[.]; or

3. (No change.)
(b)  (No change.)

(c) [CBOSSs] CWAs shall maintain administrative controls to assure:

1. – 3.  (No change.)

10:71-3.11 Determination of disability and blindness eligibility; a State function

(a) The determination of disability and blindness eligibility for the Medicaid Only program is a direct responsibility of the [medical review team] Medical Review Team in the Division of Medical Assistance and Health Services. Determination of all other factors of eligibility is the responsibility of the [CBOSSs] CWAs. The medical review team is composed of a medical consultant; and a medical social work consultant; it reviews Medicaid Only applications submitted by the [CBOSSs] CWAs.

(b) In situations where an applicant’s disability or blindness appears to meet the definition in [section 12 of this subchapter] N.J.A.C. 10:71-3.12, presumptive eligibility for either of these factors can be granted with the approval of the Medical Review Team [(MRT)].
(c) If an individual has been determined disabled for Social Security purposes (that is, he or she is currently receiving Disability Insurance Benefits), the [CBOSS] CWA shall not refer the individual to the Medical Review Team [(MRT)] for a determination of medical eligibility. The individual shall be considered automatically eligible, in this respect, for Medicaid Only benefits.

1. In the event the Social Security Administration determined within the 12 months prior to the application for Medicaid Only that the individual was not disabled, the [MRT] Medical Review Team will not make an independent determination of the applicant's disability but will be bound by the determination of the Social Security Administration. If an individual whose Social Security or SSI disability claim was denied within the last 12 months presents new or additional evidence to support that claim, the [CBOSS] CWA should refer the applicant to the Social Security Administration for a reevaluation of its determination.

2. When the denial by the Social Security Administration occurred more than 12 months prior to the application for Medicaid Only, the [(MRT)] Medical Review Team will make an independent determination of disability.
10:71-3.13 County [board of social services] welfare agency responsibility and procedures

(a) The [CBOSS] CWA shall furnish the Medical Review Team with current, pertinent social and medical information, and obtain any special or additional reports on request.

(b) When it appears that an applicant meets the income and resources requirements for Medicaid Only, arrangements for obtaining medical evidence should be initiated immediately by whichever of the following procedures is applicable to the applicant's situation[.]:
1. When the applicant is currently (within three months) under the care of a private physician, he or she shall be furnished with a copy of Form PA-5 (Examining Physician’s Report) to take to the physician for completion[.];
2. If the applicant is currently receiving treatment in a hospital clinic, public health facility (that is, tuberculosis clinic, mental health clinic or other outpatient facility) on a regular basis for the medical condition related to his or her application for Medicaid Only, a copy or abstract of the clinic record may be submitted in lieu of the PA-5[.];
3. If the applicant has been hospitalized within three months for a condition related to the impairment for which he or she is applying for Medicaid Only, an abstract of the hospital record may be submitted for patients in long-term care facilities[.]; 
4. In the event none of the above are applicable, the [CBOSS] CWA should assist the applicant in choosing a physician to complete the PA-5, who is competent to determine the nature and extent or degree of disability[.]; or 
5. When the applicant states that he or she is blind or that visual impairment is his or her primary disability, the [CBOSS] CWA shall, prior to submission of the record to the Medical Review Team, obtain a Report of Eye Examination (Form PA-5A) from a qualified medical specialist in diseases of the eye (for example, ophthalmologist), or an optometrist, or from an eye clinic of a general hospital, whichever the individual may select. (The membership directory of the Medical Society of New Jersey is suggested as reference for identification of, in each municipality, physicians specializing in diseases of the eye.) Optometrists are listed in the yellow pages of local telephone directories under the heading "Optometrists--Doctors of Optometry." The Form PA-5A should be transmitted in duplicate to the [MRT] Medical Review Team with any other pertinent medical evidence as outlined above. When appropriate, the Certification of Need for Patient Care in Facility Other Than Public or Private General Hospital (Form PA-4) will be submitted to the Medical Review Team [(MRT)].

(c) Other evidence, such as education, training, work experience and daily living activities, shall be submitted to the [MRT] Medical Review Team by completion of the PA-6 (Medical-Social Information Report). The PA-6 shall be carefully and completely filled out.

(d) If the applicant refuses to furnish medical or other evidence concerning his or her disability, the application for Medicaid Only shall be referred to the Medical Review Team [(MRT)] for recommendations. 
(e) As soon as medical reports and the Medical Social Information Report (PA-6) are completed, one copy of each shall be stapled together for transmittal to the [MRT] Medical Review Team. It shall be clearly indicated on the PA-6 that this is a Medicaid Only case. Records transmitted by [MRT] the Medical Review Team on a given date shall be listed by registration number and name on an inventory sheet, prepared in duplicate, the cases being grouped by case status. One copy shall be attached to the submittal records, the duplicate retained as [CBOSS] CWA control.

(f) The [CBOSS] CWA will prepare a similar inventory and attach cases returned to the [CBOSS] CWA on a given date. Attached to each will be Form PA-8 (Record of Action) containing the determination of eligibility by the [MRT] Medical Review Team and any necessary instructions.

(g) Upon receipt of records from the [MRT] Medical Review Team, the [CBOSS] CWA shall examine the PA-8 (Record of Action) for the action of the Medical Review Team and for specific instructions or recommendations, and to note the review date.

(h) Recommendations will be made by the medical consultant to alert the [CBOSS] CWA to the possibilities of adequate medical care for the client[,] and to provide specific pertinent questions to be raised with the attending physician. The medical social work consultant will make recommendations to help the [CBOSS] CWA staff recognize the social problems indicated in the client's situation and the relationship between these problems and his or her physical and mental adjustment.

(i) The following procedures shall be observed in respect to [MRT] the Medical Review Team actions:

1. "Approved" cases:

i. [CBOSS] CWA shall complete, as necessary, determination of eligibility in respect to other factors and, if applicant is eligible, take the necessary action to obtain Medicaid benefits.

ii. (No change.)
iii. The [CBOSS] CWA shall establish and maintain a control file for "approved" cases in order that the date for determination review by the [MRT] Medical Review Team will be observed and considered according to N.J.A.C. 10:71-5. 
iv. The Medical Review Team (MRT) shall also maintain a control file in order to ensure appropriate and timely reevaluation by the MRT. The MRT will notify [CBOSS] CWA one month in advance of cases scheduled for such review. Cases also for reevaluation will be listed on Form PA-655.

2. "Undetermined" cases:

i. If further medical and/or social information is required by the MRT for the initial determination of eligibility, the [CBOSS] CWA shall obtain the information promptly and resubmit the case. Reports from medical specialists shall be submitted on their own letterheads.

ii. (No change.)
3. "Disapproved" cases:

i. Any case determined as not medically eligible for "Medicaid Only" by the MRT shall be denied Medicaid Only by the [CBOSS] CWA.

ii. (No change.)
(j) – (l)  (No change.)
(m) Diagnostic examination services rules are:

1. This subsection is concerned with medical specialty consultant evaluation services and diagnostic studies (that is, clinical laboratory, diagnostic x-ray and special diagnostic examinations) incident thereto, authorized by a [CBOSS] CWA upon recommendation of the MRT, when deemed essential as part of the initial determination of medical eligibility.

2. – 3. (No change.)

(n) – (o)  (No change.)

10:71-3.15 County [board of social services] welfare agency responsibility and procedures; eligibility factors

(a) The [CBOSS] CWA shall be responsible for determining income and resource eligibility, as outlined in N.J.A.C. 10:71-4 and 5, for Medicaid Only when the applicant is receiving care in institutions defined [above] in N.J.A.C. 10:71-3.14(d). This does not include residents of the State psychiatric hospitals, the State schools for [the mentally retarded] persons with intellectual disabilities, Bergen Pines County Psychiatric Hospital[,] and Essex County Hospital Center, which are the responsibility of the Institutional Services Section of the Division of Medical Assistance and Health Services.

(b) When eligibility depends upon the disability or blindness factor, the determination of medical eligibility shall be the responsibility of the [medical review team] Medical Review Team (MRT). The [CBOSS] CWA shall furnish the MRT with current, pertinent social and medical information as outlined in this subchapter.

(c) When eligibility for Medicaid Only has been determined, the [CBOSS] CWA will complete and process a Medicaid Status File Transaction, Form MAP-1, within [ten] 10 working days from the date of such determination. The [CBOSS] CWA will issue and distribute Medicaid validation stubs to Medicaid Only beneficiaries who are not in [long term] long-term care facilities. The [CBOSS] CWA will complete the statement of income available for nursing home payment (PR-1) (formerly PA-3L) when appropriate.

(d) A determination of continuing eligibility shall be made in accordance with [subchapter 5 of this chapter] N.J.A.C. 10:71-5.
10:71-3.16 Medical assistance units

(a) (No change.)
(b) Any questions with respect to policy, regulations[,] or procedures of the Medicaid program should be directed to the appropriate MACC as listed at N.J.A.C. 10:49, Appendix, Form #[14]13, or on the DMAHS website: 
  http://www.state.nj.us/humanservices/dmahs/home/index.html.
SUBCHAPTER 4. RESOURCES

10:71-4.1 Financial eligibility standards; resources

(a)  (No change.)
(b) Resources defined: For the purpose of this program a resource shall be defined as any real or personal property which is owned by the applicant (or by those persons whose resources are deemed available to [him/her] him or her, as described in N.J.A.C. 10:71-4.6) and which could be converted to cash to be used for [his/her] his or her support and maintenance. Both liquid and nonliquid resources shall be considered in the determination of eligibility, unless such resources are specifically excluded under the provisions of N.J.A.C. 10:71-4.4(b).
(c) Availability of resources: In order to be considered in the determination of eligibility, a resource must be "available." A resource shall be considered available to an individual when:

1. The person has the right, authority[,] or power to liquidate real or personal property or his or her share of it[:]; 
2.  (No change.)

3. Resources arising from a third-party claim or action are considered available from the date of receipt by the applicant/beneficiaries, his or her legal representative or other individual acting on his or her legal behalf in accordance with the following definition and provisions.

i. Definition of "availability of resources in third-party situations": In third-party situations in which applicants/beneficiaries have brought an action or made a claim against a third party who is or may be liable for payment of medical expenses related to the cause of the action or claim, funds are considered available or countable at the moment of receipt by the applicant/beneficiary, his or her legal representative, guardian, relative or any person acting on the applicant's/beneficiary's behalf. Such funds should be considered available or countable at the earliest date of receipt by any of the aforementioned entities.

(1) (No change.)
(2) If a bona fide lien or judgment exists against such funds, making all or some portion of the funds inaccessible to the applicant/beneficiary, [CBOSSs] CWAs shall deduct the encumbrances and consider the remaining amount as a countable resource.

(3) If between the date of receipt of such moneys and the first day of the subsequent month the applicant/beneficiary pays outstanding medical expenses and/or other expenses, the [CBOSS] CWA shall consider only the funds remaining after such payment as a countable resource.

(d) Evaluation of resources: The value of a resource shall be defined as the price that the resource can reasonably be expected to sell for on the open market in the particular geographic area minus any encumbrances (that is, its equity value).

1. Real property: 
i. – iv  (No change.)

v. Substantial equity value:  Individuals seeking benefits with respect to nursing facility services or other long-term care services who have an equity interest in their home that exceeds $750,000 (as indexed) shall not be eligible for benefits.

(1) Effective January 1, 2011, the home equity limits shall be indexed to the Consumer Price Index – Urban (CPIU) annually and rounded to the nearest thousand.  The annual adjustment shall be published as a notice of administrative change in the New Jersey Register.  As of January 1, 2011 the excess home equity limit is $758,000.
2. Savings and checking accounts: When a savings or checking account is held by the eligible individual with other parties, all funds in the account are resources to the individual, so long as he or she has unrestricted access to the funds (that is, an "or" account) regardless of their source. When the individual's access to the account is restricted (that is, an "and" account), the [CBOSS] CWA shall consider a pro rata share of the account toward the appropriate resource maximum, unless the client and the other owner demonstrate that actual ownership of the funds is in a different proportion. If it can be demonstrated that the funds are totally inaccessible to the client, such funds shall not be counted toward the resource maximum. Any question concerning access to funds should be verified through the financial institution holding the account.

3. Verification of value: The [CBOSS] CWA shall verify the equity value of resources through appropriate and credible sources. Additionally, the [CBOSS] CWA shall evaluate the applicant's past circumstances and present living standards in order to ascertain the existence of resources [which] that may not have been reported. If the applicant's resource statements are questionable, or there is reason to believe the identification of resources is incomplete, the [CBOSS] CWA shall verify the applicant's resource statements through one or more third parties.

i. Responsibility of applicant: If the [third party] third-party contact is required in accordance with the provisions above, the applicant shall cooperate fully with the verification process. If necessary, the applicant shall provide written authorization allowing the [CBOSS] CWA to secure the appropriate information.

(e) Resource eligibility: Resource eligibility is determined as of the first moment of the first day of each month. If an individual or couple is resource ineligible as of the first moment of the first day of the month, subsequent changes within that month in the amount of countable resources will not affect the original determination of ineligibility. If resource eligibility is established as of the first moment of the first day of the month, resource eligibility is established for the entire month regardless of any increase in the amount of countable resources.

1. (No change.)
2. If, prior to the first moment of the first day of the month, the applicant or beneficiary has drawn a check (or equivalent instrument) on a checking or similar account, the amount of such check shall reduce the value of the account. The value of such accounts shall not be reduced by any unpaid obligations for which funds have not already been committed by the drafting of a check.

i. When checks have been drawn on an account, the [CBOSS] CWA shall review the appropriate account registers or check stubs to ascertain the actual balance as of the first moment of the first day of the month.  Full documentation of such circumstances is required.

(f) (No change.)
10:71-4.2 Countable resources

(a) (No change.)
(b) Verification of resources: If verification is required in accordance with the provisions of N.J.A.C. 10:71-4.1(d)3, the [CBOSS] CWA shall proceed in the following manner:

1. Real property which produces income: If the [CBOSS] CWA determines that it is necessary to establish whether or not real property is producing income consistent with its current market value (see N.J.A.C. 10:71-4.4(b)5), inquiry shall be made of local real estate brokers, tax assessors[,] or other persons knowledgeable of the prevailing rate of return on real property in the community.

2. Nonexcludable household goods and/or personal effects: If the [CBOSS] CWA determines that certain household goods and/or personal effects are not excludable (see N.J.A.C. 10:71-4.4), inquiry shall be made of one or more local merchants who deal in used household goods or personal goods in order to determine the current market value of the resource.

3. The [CBOSS] CWA shall verify the existence or nonexistence of any cash, savings [of] or checking accounts, time or demand deposits, stocks, bonds, notes receivable[,] or any other financial instrument or interest. Verification shall be accomplished through contact with financial institutions, such as banks, credit unions, brokerage firms[,] and savings and loan associations. Minimally, the [CBOSS] CWA shall contact those financial institutions in close proximity to the residence of the applicant or the applicant's relatives and those institutions which currently provide or previously provided services to the applicant.

(c) (No change.)
10:71-4.4 Excludable resources

(a) (No change.)
(b) The following resources shall be classified as excludable:

1. A house occupied by the individual as [his/her] his or her place of principal residence, and the land appertaining thereto, shall be excluded: 
2.-4.  (No change.)
5. Nonhome property that is used in a business or nonbusiness self-support activity that is essential to the means of self-support of an individual and/or spouse, is excluded from resources. [when the equity does not exceed $6,000 and the activity produces a net annual return of at least six percent of the excludable equity value. If a net return of six percent on $6,000 equity is shown, but the equity value of the property exceeds $6,000, the excess equity (property value less $6,000) is a countable resource and applied to the resource standards in N.J.A.C. 10:71-4.5. If such property is not excludable because the net annual return is less than 6 percent of the equity value (with exceptions below), the total equity value is an includable resource.

i. A rate of return of less than six percent is considered acceptable when all the following conditions are met:
(1) The property is used in a business income-producing operation; and

(2) Unusual or untoward circumstances cause a temporary reduction in the net rate of return; and

(3) The usual net rate of return is six percent of equity value; and

(4) The individual expects the property to again produce a return of six percent of equity value within 18 months of the end of the taxable year in which the unusual incident which caused the reduction in the rate of return occurred.]
[ii.] i. Tools, [and] equipment or other items that are used for trade or business and required for employment, including, but not limited to, the machinery and livestock of a farmer, are assumed to be of a reasonable value and producing a reasonable rate of return and are, therefore, excluded from resources.

6. – 10.  (No change.)
10:71-4.7  (Reserved)
10:71-4.8 Institutional eligibility; resources of a couple

(a) In the determination of resource eligibility for an individual requiring long-term care, the county [board of social services] welfare agency shall establish the combined countable resources of a couple as of the first period of continuous institutionalization beginning on or after September 30, 1989. This determination shall be made upon request for a resource assessment in accordance with N.J.A.C. 10:71-4.9 or at the time of application for Medicaid benefits. The total countable resources of the couple shall include all resources owned by either member of the couple individually or together. The county [board of social services] welfare agency shall establish a share of the resources to be attributed to the community spouse in accordance with this section. (No community spouse's share of resources may be established if the institutionalized individual's current continuous period of institutionalization began at any time before September 30, 1989.)

1. The community spouse's share of the couple's combined countable resources is based on the couple's countable resources as of the first moment of the first day of the month of the current period of institutionalization beginning on or after September 30, 1989 and shall not exceed [$95,100] $109,560, as indexed annually in accordance with 42 U.S.C. §1396r-5(g) and published as a notice in the New Jersey Register, and unless authorized in (a)4 or 5 below. The community spouse's share of the couple's resources shall be the greater of:
i. [$19,020] $21,912, as indexed annually in accordance with 42 U.S.C. §1396r-5(g) and published as a notice in the New Jersey Register; or

ii.(No change.)
2. In determining the resource eligibility of the institutionalized spouse, the community spouse's share of the resources is subtracted from couple's total combined resources as of the first moment of the first day of the month of application for Medicaid. If the remaining resources are less than or equal to $2,000, the institutionalized spouse is resource eligible. If the remaining resources exceed $2,000, eligibility may not be established.

i. In the case of an individual whose eligibility for institutional care is determined in accordance with the rules applicable for New Jersey Care (see N.J.A.C. 10:72 [et seq.]), resource eligibility will exist when the couple's combined resources, less the community spouse's share of the resources, are equal to or less than $4,000. 
3. To the extent that the community spouse's share of the combined resources are not already owned by the community spouse, the ownership of the community spouse's share of the resources must be transferred to the community spouse within 90 days of a determination of eligibility for institutional Medicaid services. The [CBOSS] CWA may extend the transfer period if individual circumstances warrant a longer period to affect the transfer. Resources not transferred by the end of the 90-day period (or extension) shall be counted in the determination of eligibility for the institutionalized individual.

i. (No change.)
4.  If a court of competent jurisdiction has ordered that resources be transferred to the community spouse in an amount higher than that authorized in (a)1 above, the higher court-ordered amount shall be recognized as the community spouse's share. Any resource transferred under such a court order shall not be subject to the resource transfer penalty described at N.J.A.C. 10:71-[4.7]4.10.
5. If, in accordance with N.J.A.C. 10:71-5.7(d), additional resources have been authorized to be set aside for the community spouse in order to provide for a sufficient income maintenance level, such additional resources are not subject to the limitation in this section on the community spouse's share of the couple's combined resources. Any resource transferred to the community spouse under this provision shall not be subject to the resource transfer provision described at N.J.A.C. 10:71-[4.7]4.10.
6. – 9.  (No change.)

10:71-4.9 Resource assessment

(a) (No change.)
(b) The county [board of social services] welfare agency shall, upon a request for a resource assessment, advise the requesting parties of the documentation and verification necessary to make the assessment. When the necessary documentation and verification is not submitted to the county [board of social services] welfare agency in a timely manner, the requesting parties shall be advised that the resource assessment cannot be completed. Upon receipt of all relevant documentation of resources from the couple the county [board of social services] welfare agency shall establish the total countable resources of the couple. The county [board of social services] welfare agency shall notify both members of the couple of the total value assigned to their combined countable resources and the community spouse's share of those resources. A copy of the notice shall be retained at the county [board of social services] welfare agency.

1. The county shall complete the resource assessment and notify the requesting parties of its results within 45 calendar days of the request unless [third party] third-party verification has not been received by the county [board of social services] welfare agency or the requesting parties request a delay.

(c) At the time of providing the couple with a copy of the resource assessment, the county [board of social services] welfare agency shall advise the couple that there is no immediate right to a fair hearing on the county's resource assessment, but that there will be an opportunity to appeal the findings of the assessment when and if the institutionalized spouse applies for Medicaid.

10:71-4.10 Transfer of assets

(a) The provisions of this section shall apply, effective June 18, 2001, only to persons who are receiving an institutional level of services, including individuals who are receiving services under a 42 U.S.C. [§] §1915(c) home and community care waiver under Medicaid, or who are seeking that level of service, and who have transferred assets on or after August 11, 1993. An individual shall be ineligible for institutional level services through the Medicaid program if he or she (or his or her spouse) has disposed of assets at less than fair market value at any time during or after the [36 month period, or the 60 month period in the case of a transfer to a trust,] 60-month period immediately before:

1.  – 2. (No change.)
(b) The following definitions shall apply to the transfer of assets:

1. – 5.  (No change.)
6. Fair-market value shall be an estimate of the value of an asset, based on generally available market information, if sold at the prevailing price at the time it was actually transferred. Value shall be based on the criteria for evaluating assets as found in N.J.A.C. 10:71-4.1(d).

i. (No change.)
ii. In regard to transfers intended to compensate a friend or relative for care or services provided in the past, care and services provided for free at the time they were delivered shall be presumed to have been intended to be delivered without compensation. [In regard to transfers allegedly intended to compensate a friend or a relative for care or services that were provided in the past, care and services provided for free at the time they were delivered shall be presumed to have been intended to be delivered without compensation.] Thus, a transfer of assets to a friend or relative for the alleged purpose of compensating for care or services provided free in the past shall be presumed to have been transferred for no compensation. This presumption may be rebutted by the presentation of credible documentary evidence preexisting the delivery of the care or services indicating the type and terms of compensation. Further, the amount of compensation or the fair market value of the transferred asset shall not be greater than the prevailing rates for similar care or services in the community. That portion of compensation in excess of the prevailing rate shall be considered to be uncompensated value.

iii. Under a life estate, an individual who owns property transfers the ownership of that property to another individual, while retaining for the rest of his or her life, or the life of another person, certain rights to that property. A life estate entitles the owner of the life estate to possess, use[,] and obtain profits from the property, as long as he or she lives, although actual ownership of the property has passed to another individual. In a transaction involving a life estate, a transfer of assets is involved. In determining whether a penalty shall be assessed in the case of a transfer involving a life estate, the value of the asset transferred and the value of the life estate shall be computed. The value of the asset transferred is computed by determining the fair market value. The value of the life estate is calculated in accordance with the life estate table published by the [Health Care Financing Administration (HCFA)] Centers for Medicare and Medicaid Services (CMS) at 49 FR Vol. 49 No. 93, 5-11-84 and 26 [C.F.R.] CFR 20.2031-7. The value of the life estate is determined by multiplying the current market value of the property by the life estate factor that corresponds to the grantor's age. The value of the life estate is then subtracted from the value of the asset transferred to determine the portion of the asset that was transferred for less than fair market value. If only the value of the transferred portion is needed, the current market value of the asset is multiplied by the remainder factor. The transfer in which a life estate is retained shall be considered a transfer for less than fair market value whenever the value of the asset transferred is greater than the value of the rights conferred by the life estate.  The purchase of a life estate interest shall be treated as a transfer of assets for less than fair market value unless the purchaser actually lives in the home for at least one full year after the date of purchase.
7. (No change.)
8. In order for a transfer of assets to be considered to be for the sole benefit of a spouse, disabled child[,] or disabled individual under the age of 65, for the purposes of this subchapter, the transfer shall have been arranged in such a way that no individual except the spouse, disabled child[,] or disabled individual under age 65 can, in any way, benefit from the assets transferred either at the time of the transfer, or at any time in the future. For the purpose of this subchapter, the person administering the funds shall only be compensated for the reasonable costs that can be directly attributable to the administration of the funds and for compensation for that administration. In no event shall such compensation exceed the amounts allowed by law for the administration of trusts. The transfer of asset penalty exemption for transfers made for the sole benefit of the spouse, disabled child or disabled individual under the age of 65 does not impact the treatment of a trust pursuant to N.J.A.C. 10:71-4.11.

i. (No change.)
9. The look-back period shall be [either 36 or] 60 months[, in accordance with the following:].
i. In the case of an individual who is already eligible for Medicaid benefits, the [36] look-back period shall be the 60-month period prior to the date the individual becomes institutionalized.

ii. In the case of an individual not already eligible for Medicaid benefits, the [36] look-back period shall be the 60-month period prior to the date the individual applied for Medicaid as an institutionalized individual. 
iii. When a portion of a trust is treated as a transfer, the look-back period shall be [extended to] 60 months from the date the individual applied for Medicaid as an institutionalized individual, or for a non-institutionalized individual, the date the individual applied for Medicaid, or, if the date the transfer was made is later, then the date the transfer was made (see N.J.A.C. 10:71-4.11(e)1iii).
iv. (No change.)
(c) If an individual or his or her spouse described in (a) above (including any person acting with power of attorney or as a guardian for such individual) has sold, given away[,] or otherwise transferred any assets (including any interest in an asset or future rights to an asset) within the look-back period, the following steps shall be taken and shall be fully documented in the case record:

1. (No change.)

2. The amount of compensation received by the individual for the transfer shall be determined. The uncompensated value (UV)[, if any,] shall be [determined by subtracting the FMV from the amount of compensation received;] the difference between the fair market value at the time of the transfer (less any outstanding loans, mortgages or other encumbrances on the asset) and the amount of consideration received for the asset. If the asset was jointly owned before disposal, the UV considered shall be only the individual's share of that value (see N.J.A.C. 10:71-4.1(d)). If the individual is seeking institutional services or applying for an institutional level of services and has a spouse residing in the community, the UV considered shall be either spouse's share of that value (see N.J.A.C. 10:71-4.8);
3.-5. (No change.) 
(d)  (No change.)
(e) The application of a transfer penalty as set forth in this section shall not apply when:

1. – 3.  (No change.)
4. The assets were transferred to the community spouse subsequent to the application for Medicaid in accordance with N.J.A.C. 10:71-4.8(a)3; [or]

5. The assets were transferred from the individual or individual's spouse to the individual's child who is blind or permanently and totally disabled.
i. In the event that the child does not have a determination from the Social Security Administration of blindness or disability, the blindness or disability will be evaluated by the Disability Review Unit of the Division of Medical Assistance and Health Services in accordance with the provisions of N.J.A.C. 10:71-3.13[.]; or
6. A satisfactory showing is made, to the State that:
i. The individual intended to dispose of the assets at either fair market value or for other valuable consideration; 
ii. The assets were transferred exclusively for a purpose other than to qualify for medical assistance; or 
iii. All assets transferred for less than fair market value have been returned to the individual.
(f) – (k)  (No change.)
(l) Agency determination pursuant to client rebuttal shall be as follows:

1. – 3.  (No change.)

4. The final determination regarding the purpose of the transfer shall be made at a supervisory level at the county [board of social services] welfare agency and shall be documented in the case record.

5. (No change.)
(m) For the purposes of this subchapter, the penalty period shall be the period of time during which payment for long-term care level services is denied. An institutionalized individual who is ineligible for payment of long-term care services as a result of an asset transfer shall be precluded from eligibility, but shall be entitled to ancillary services if otherwise eligible.

1. In accordance with 42 U.S.C. §1396p(c)(1)(E), the penalty period for asset transfer shall be the number of months equal to the total, cumulative uncompensated value of all assets transferred by the individual, on or after the look-back date, divided by the average monthly cost of nursing home services in the State of New Jersey adjusted annually in accordance with the change in the Consumer Price Index-All Urban Consumers, rounded up to the nearest dollar. The annual adjustment to the average [monthly] cost of nursing home services in New Jersey shall be published as a notice of administrative change in the New Jersey Register. As of November [2005] 2009, the average monthly cost is [$6,525] $7,282.  [The result of this division shall be rounded down.] The penalty period shall begin with the [month] date of the resource transfer. As of November 2009, the current daily divisor is $239.41. A penalty shall be calculated for partial months of ineligibility.  There shall be no limit on the length of the penalty period.

i. (No change.)
ii. When calculating the penalty period, all of the whole months are calculated first, using the monthly average in (m)1 above; then remaining days are calculated using the daily divisor.  The resulting figures will provide the length of the penalty period in months and days.

2. – 4.  (No change.) 
(n) When an individual's income is given or assigned in some manner, such gift or assignment shall be considered an asset transfer. The following standards shall be used to determine the penalty period:

1. – 2.  (No change.)

3. In the event a stream of income (that is, income received on a regular basis), such as a pension, is transferred, the county [board of social services] welfare agency shall make a determination of the total projected amount of income that has been transferred, based on the individual's life expectancy. This determination shall be based on the most recent life expectancy tables published by the [Health Care Financing Administration] Centers for Medicare and Medicaid Services. In determining the projected amount, the county [board of social services] welfare agency shall strictly adhere to the life expectancy tables without adjustment for the individual's medical condition or other factors. The projection shall be based on the value of the income at the time of transfer and there shall be no attempt to account for future cost-of-living adjustments over the life expectancy of the individual.

4. In determining if there has been a transfer of income, the county [board of social services] welfare agency need not ascertain the individual's spending habits over the appropriate look-back period. Unless there is a reason to believe otherwise, the county [board of social services] welfare agency shall assume that the individual's income was legitimately spent on the normal costs of living. The county [board of social services] welfare agency may ask questions of the applicant and/or the applicant's representative concerning past and present sources and levels of income and whether the individual has transferred income to others.

(o)  (No change.)
(p) Annuity provisions shall be as follows:

1. (No change.)
2. Any commercial annuity purchased which is not actuarially sound, based on the life expectancy of the individual (as set forth in life expectancy tables published by the [Health Care Financing Administration] Centers for Medicare and Medicaid Services) or term certain (the length of payout is specified and payment does not terminate upon the death of the annuitant) shall be considered to be a transfer of an asset in order to qualify for Medicaid benefits. In the event that an annuity is not actuarially sound at the time of purchase, the amount that shall be considered to have been transferred at less than fair market value shall be that proportion of the annuity purchase price which is not actuarially sound. This shall be the same proportion as the amount by which the pay-out period exceeds the life expectancy of the individual at the time of the annuity purchase. (Life expectancy divided by the pay-out period of the annuity multiplied by the purchase amount of the annuity is subtracted from the total amount of the annuity to determine the uncompensated value.)

(q) Upon imposition of a period of ineligibility for long-term care level services because of an asset transfer, the county [board of social services] welfare agency shall notify the applicant/beneficiary of his or her right to request an undue hardship exception. An applicant/beneficiary may apply for an exception to the transfer of asset penalty if he or she can show that the penalty will cause an undue hardship to him- or herself. The applicant/beneficiary shall provide sufficient documentation to support the request for an undue hardship waiver to the county [board of social services] welfare agency within 20 days of notification of the transfer penalty. Within 30 days of receipt of such documentation, the CWA shall issue notice to the applicant/beneficiary of its determination.
1. – 2.  (No change.)

3. In the event that a waiver of undue hardship is denied, neither the Department of Human Services, the Department of Health and Senior Services, nor the county [boards of social services] welfare agencies shall have any obligation to take any action to assure that payment of services is provided during the penalty period.

4. If the request for undue hardship consideration is denied by the [CBOSS] CWA, the [CBOSS] CWA shall notify the applicant of the denial and that the applicant may request a fair hearing in accordance with the provisions of N.J.A.C. 10:49-10.

10:71-4.11 Trusts
(a) – (c)  (No change.)
(d) Individuals to whom the trust provisions apply shall include any individual who establishes a trust and who is an applicant or beneficiary of Medicaid. An individual shall be considered to have established a trust if any of his or her assets, regardless of the amount, were used to form part or all of the corpus of the trust and if any of the parties described as a grantor in (c)1 above established the trust, other than by will.

1. When the corpus of a trust includes assets of another person or persons not described in (c)1 above, as well as assets of the individual, the rules apply only to the portion of the trust attributable to the assets of the individual. Thus, in determining countable income and resources in the trust for eligibility and post-eligibility purposes, the county [board of social services] welfare agency shall prorate any amounts of income and resources, based on the proportion of the individual's assets in the trust to those of other persons.

2. When the corpus of a trust includes assets of either an institutionalized spouse as defined in N.J.A.C. 10:71-[4.7(b)3]4.10(b)2 or a community spouse, this section shall apply to the portion of the trust attributable to either spouse for the purposes of determining eligibility for the institutionalized spouse.

(e) Treatment of trusts, for purposes of determining Medicaid eligibility, shall be dependent on the characteristics of the trust. The look-back period for evaluation of resource transfer shall be 60 months. The following are the rules for consideration of various kinds of trusts:

1. – 4.  (No change.)
5. In determining whether payments can or cannot be made from a trust to or for an individual, the county [board of social services] welfare agency shall take into account any restrictions on payments, such as use restrictions, exculpatory clauses[,] or limits on trustee discretion that may be included in the trust. Any amount in a trust for which payment can be made, no matter how unlikely the circumstance of payment might be or how distant in the future, shall be considered a payment that can be made under some circumstances.

i. (No change.)
6. (No change.)
(f) Transfer to a trust (or similar instrument, including an annuitized trust) for the sole benefit of a community spouse shall be treated in accordance with the provisions of (e) above. If the trust is established by either member of the couple (using at least some of the couple's assets), the trust shall be reviewed by the county [board of social services] welfare agency for availability of resources, in accordance with (e) above. If the payment from such a trust shall be considered an available resource to either spouse, the trust shall be included as a countable resource in determining Medicaid eligibility for the institutionalized spouse pursuant to N.J.A.C. 10:71-4.8.

(g) The trust provisions shall not apply to the following trusts, so long as the trust document meets all the requirements set forth in this chapter:

1. A special needs trust, that is, a trust containing the assets of a disabled individual and which is established prior to the time the disabled individual reaches the age of 65 and which is established for the sole benefit of the disabled individual by a parent, grandparent, legal guardian of the disabled individual[,] or a court, may be excluded from the rules regarding the treatment of a trust. To qualify for the exclusion, the trust shall contain the following provisions:

i. The trust shall be identified as an OBRA '93 trust established pursuant to 42 U.S.C. [§] §1396p(d)(4)(A).

(1) The trust shall not contain any provisions intended to give anyone or a [Court] court the power to alter the form of the trust from an individual trust to a "pooled trust" under 42 U.S.C. [§] §1396p(d)(4)(C). [Similarly] Notwithstanding amendments to the trust solely to conform to the requirements of this subsection and/or 42 U.S.C. §1396p(d)(4), there shall be no provisions permitting the trust to be altered for any other reasons. 
ii.-iii. (No change.) 
iv. The trust shall specifically state the age of the trust beneficiary, that the trust beneficiary is disabled within the definition of 42 U.S.C. [§] §1382c(a)(3)[,] and whether the trust beneficiary is competent at the time the trust is established.

(1) – (3) (No change.)

v. – vii. (No change.)

viii. The trust shall specifically state that it is irrevocable.  Neither the grantor, the trustee(s), nor the beneficiary shall have any right or power, whether alone or in conjunction with others, in whatever capacity, to alter, amend, revoke[,] or terminate the trust or any of its terms or to designate the persons who shall possess or enjoy the trust estate during [his/her] his or her lifetime.

(1) (No change.)

ix. – x. (No change.)
xi. [The trust shall specifically state that the trustee shall be compensated only as provided by law (N.J.S.A. 3B:18-1 et seq.)] Except as approved by court order, after notice to the Division of Medical Assistance and Health Services, individual trustee fees shall be in accordance with N.J.S.A. 3B:18-23 et seq. or, in the case of a corporate trustee, the corporate trustee's regular fee schedule. The trustee shall not delay or defer accepting compensation or commissions more than one year from the date(s) they would otherwise be payable under the terms of the trust or of any applicable statute or rule. If the trust identifies a guardian, the trust shall specifically identify him or her by name. A guardian shall be compensated only as provided by law. The parent of a minor child shall not be compensated from the trust as the child's guardian.

(1) (No change.)

xii.-xviii. (No change.) 
2. A pooled trust is a special needs trust, containing the assets of a disabled individual, which meets the following conditions:

i. – iv. (No change.)

v. Funds of an individual 65 or older, which are transferred to a pooled trust shall be subject to the transfer penalty provisions contained in N.J.A.C. 10:71-[4.7]4.10. 
(h) (No change.)
(i) Upon the denial of eligibility or the termination of long-term care level services due to the application of [these] the trust provisions in (e) and (f) above, the county [board of social services] welfare agency shall notify the applicant/beneficiary of his or her right to request an undue hardship exception. An applicant/beneficiary may apply for an exception to these trust provisions if he or she can show that the transfer will cause an undue hardship to him- or herself. The applicant/beneficiary shall provide sufficient documentation to support the request for an undue hardship waiver to the county [board of social services] welfare agency within 20 days of notification of the denial of eligibility or termination of benefits due to these trust provisions.

1. – 2.  (No change.)

3. If the request for undue hardship consideration is denied by the county [board of social services] welfare agency, the county [board of social services] welfare agency shall notify the applicant of the denial and that the applicant may request a fair hearing in accordance with the provisions of N.J.A.C. 10:49-10.

SUBCHAPTER 5. INCOME

10:71-5.1 Income; financial eligibility standards

(a) (No change.)
(b) Income defined: For the purpose of this program, income shall be defined as receipt, by the individual, of any property or service which [he/she] he or she can apply, either directly or by sale or conversion, to meet [his/her] his or her basic needs for food[,] or shelter[, or clothing]. All income, whether in cash or in-kind, shall be considered in the determination of eligibility, unless such income is specifically exempt under the provisions of N.J.A.C. 10:71-5.3.
1. – 3.  (No change.)

(c) (No change.)
10:71-5.6 Income eligibility standards

(a) – (b)  (No change.)

(c) [Non-institutional] The following provisions apply to non-institutional living arrangements: 

1. The category "living alone" (Table B, Figure II) shall be used for individuals/couples who are:
i. (No change.)
ii. Living in a commercial establishment, such as a motel, hotel, rooming or boarding house (including type A, B[,] and C, formerly known as unlicensed boarding homes) that holds itself open to the public as such;
iii. (No change.)
iv. Purchasing or preparing food separately, which applies to persons living with others in a private dwelling, but separately purchasing or preparing their own food. The determination is based on the person's customary food purchase and preparation habits. Occasional joint purchase or preparation of food does not preclude a person from this classification[.];
v. Taking of all meals elsewhere, which applies to persons living with others in a private dwelling but taking all meals elsewhere[.]; or
vi. Persons living as members of a household but having ownership or rental responsibility and paying more than their pro rata share of the household expenses (because other members are paying less) are considered to be living alone.
(1) It is assumed that a couple share rental or ownership responsibility. Therefore, the following steps are necessary to determine if the eligible individual with ineligible spouse and other household members is paying more than his or her pro rata share of household expenses.
(A) If the eligible individual's contributions (singly) are more than [his/her] his or her pro rata share of household expenses, [he/she] he or she will be considered living alone. If not, proceed to (c)1vi(1)(B) below.
(B) (No change.)
(C) Household expenses are limited to: food; mortgage or rental payments; real property taxes; heating fuel; gas; electricity; water; sewer; and garbage removal.
2. The category "living alone with ineligible spouse" (Table B, Figure III) applies when an individual lives with his or her ineligible spouse and there are no other persons who are part of the household. If any other persons, even minor children, are present in the same household, this category does not apply. Parents with minor children are always considered to be in the same household; therefore, the presence of minor children would result in the living arrangements described in either N.J.A.C. 10:71-5.6(c)3 or [5.6(c)]4.
3. The category "living with others" (see Table B, Figure II) applies when the individual/couple resides with others and either:
i. Has ownership or rental liability and pays an amount equal to or less than pro rata share of household expenses (see N.J.A.C. 10:71-[5.6(c) 1vi(1)(C)]5.6(c)1vi(1)(C)); or
ii. (No change.)

4. If the individual/couple lives in a household with adults other than a spouse and the living arrangement has not already been determined in N.J.A.C. 10:71-5.6(c)1, [through 5.6(c)3] 2 or 3 above, the individual/couple may be considered to be living in the household of another (Table B, Figure IV). The specific criteria for categorization in this living arrangement is the receipt of both support and maintenance. That is, the individual/couple does not purchase either food or shelter separately in accordance with (c)4i below.
i. – ii. (No change.)

5. (No change.)
 (d) For the purpose of the Medicaid program, Title XIX approved facilities shall include acute care general hospitals, nursing facilities, intermediate care facilities for the mentally retarded (ICF/MR)[,] and licensed special hospitals (Class A, B[,] and C) and Title XIX psychiatric hospitals (for persons under age 21 and age 65 and over).

1. – 4.  (No change.)

5. Persons living in the community who do not otherwise qualify for Medicaid benefits and who elect to participate in the hospice program, or who are assigned a slot in the [CCPED] Global Options or other waiver programs, will have financial eligibility determined in the same manner as those who reside in an institution.

i. (No change.)
(e) (No change.)
10:71-5.7 Post-eligibility treatment of income; institutionalized individuals

(a) The amounts specified in (b) through (h) [of this section] below shall be deducted from the income of an institutionalized individual prior to the application of his or her income to the cost of the [long term] long-term care.  These deductions apply only after the individual is determined eligible for Medicaid and shall not be deducted in the determination of income eligibility.

1. – 2. (No change.)
(b)  (No change.)

(c) There shall be deducted from the institutionalized individual's income an amount for the maintenance of the community spouse.  Except as specifically provided below, the deduction for the maintenance of the community spouse shall not exceed [$1,383] $1,821.25 per month. For purposes of this section, a community spouse shall be defined as an individual who is legally married to an institutionalized individual under the provisions of State law and who is not himself or herself institutionalized. In arriving at the amount that may be deducted for the maintenance of the community spouse, the deductions authorized by this section shall be reduced by the gross income of the community spouse. The community spouse deduction is authorized only to the extent that the income deducted is actually made available to (or for the benefit of) the community spouse. No amount of the community spouse's maintenance deduction may be retained by the institutionalized individual.

1. If the community spouse's average monthly shelter expenses for his or her principal place of residence exceed [$414.00] $546.36 per month, the amount of that excess shall increase the maximum community spouse maintenance deduction. Shelter expenses are limited to rent or mortgage (including principal and interest), taxes and insurance, a utility standard for the individual's utility expenses[,] and, in the case of a condominium or cooperative, the monthly required maintenance charge.
2. A utility allowance shall not be authorized unless the community spouse directly incurs charges for utilities. A community spouse who directly incurs charges for heating fuel (in accordance with food stamp [regulations] rules at N.J.A.C. 10:87-5.10(a)[5iv]7iv) separate and apart from their rent or mortgage payments, shall be entitled to a utility allowance in the amount specified as the "Heating Utility Allowance" at  N.J.A.C. 10:87-12.1. If the community spouse does not directly incur heating fuel charges but does directly incur charges for a utility other than telephone, water, sewerage[,] or garbage collection, a utility allowance in the amount specified as "[Standard] Limited Utility Allowance" at N.J.A.C. 10:87-12.1 shall be authorized. If the only direct utility charge incurred by the community spouse separate and apart from the rent or mortgage is the telephone, the amount specified at N.J.A.C. 10:87-12.1 as "Uniform Telephone Allowance" shall be added to the community spouse's monthly shelter costs. The telephone allowance shall not be used if either of the above utility allowances have been used because those standard allowances include telephone charges.

(d) – (f)  (No change.)
 (g) A family member maintenance deduction shall be calculated for each family member of the institutionalized individual.

1. (No change.)
2. The family member deduction shall be computed as follows. The family member's gross income shall be subtracted from [$1,383] $1,821.25. One-third of the remaining amount shall be the family member deduction for that family member. 
(h) – (j)  (No change.)
(k)  Effective January 1, 2010, the following policy applies to post-eligibility medical deductions.

1. For necessary medical expenses as recognized by the Division and incurred during the three-month retroactive period or during a period of eligibility, the income adjustment is limited to the Medicaid fee in effect on the date of service.  

2. If no Medicaid fee exists and the medical service is medically necessary and recognized by the Division, the income adjustment will be limited to the lesser of: 

i. The billed charge; 

ii. The fee under the largest commercial plan in New Jersey; or 

iii. Eighty percent of the Medicare fee schedule. 
3. No deduction for medical and/or remedial care expenses shall be allowed for dates of service prior to the three-month retroactive period associated with the month of the Medicaid application.

4. No deduction for medical and/or remedial care expenses that were incurred during or as the result of the imposition of a transfer of assets penalty period shall be allowed.

10:71-5.9 Deeming from sponsor to alien

(a) For the purposes of determining eligibility for Medicaid Only for a legal alien (applying for the first time on or after October 1, 1980), the income and resources (see  N.J.A.C. 10:71-[4.7]4.10) of any person who sponsored the alien's entry into the United States will be deemed to the alien. Such deeming applies for a period of three years from the month of the alien's entry into the United States. However, deeming shall not apply to any alien who is:

1. – 6.  (No change.)
(b) – (d)  (No change.)

(e) To determine the amount of income to be deemed to an alien, the dollar amounts in (e)2 and 3 below will be updated annually by publication of a notice of administrative changes in the New Jersey Register reflecting the Federal cost-of-living adjustment to the SSI standards established pursuant to 42 U.S.C. §1382f. The [CBOSS] CWA shall proceed as follows:

1.-4. (No change.)
(f) (No change.)
SUBCHAPTER 6. CASE RECORDS AND FILES

10:71-6.1 Purpose of case records

The case record is a complete record in support of the [CBOSS's] CWA's decisions and actions for each case.

10:71-6.6 Retention and destruction of records

For the policy and procedure on retention and destruction of case records see N.J.A.C. 10:69-7, Case Records and Files.
SUBCHAPTER 7. OTHER PAYMENTS

10:71-7.1 General provisions

Medicaid Only beneficiaries, like Supplemental Security Income (SSI) beneficiaries, are eligible to receive services and related service payments for services identified at  N.J.A.C. 10:71-7.2 and for payment of burial and funeral expenses as authorized by  N.J.A.C. 10:71-7.5. Such payments as deemed necessary and appropriate by the county [board of social services] welfare agency shall be paid either directly to the vendor of the service or by a check issued to the eligible person.

10:71-7.2 Services and service payments

Eligible applicants and beneficiaries as defined under the State Plan for Title XX of the Social Security Act may receive the services and related service payments specified in the State Plan. The Division of Youth and Family Services is responsible for providing the county [board of social services] welfare agency with policies and procedures regarding these service programs, including those specified in  N.J.A.C. 10:71-7.3.

10:71-7.5 Payment of burial and funeral expenses

The county [board of social services] welfare agency is directed, under certain situations, to provide payments for burial and funeral expenses on behalf of Supplemental Security Income and adult "Medicaid Only" beneficiaries, as well as former Old Age Assistance, Disability Assistance and Assistance for the Blind beneficiaries. The procedure authorizing these payments is located at N.J.A.C. 10:90-8.

SUBCHAPTER 8. RESPONSIBILITIES

10:71-8.1 Other agency responsibilities

(a) (No change.)
(b) Process of redetermination:

1. Redeterminations of eligibility require the completion of Form PA-1G-NJR2 (Redetermination Form). The [CBOSS] CWA may require that the form be completed during a face-to-face interview. However, at the option of the [CBOSS] CWA, and with the approval of the beneficiary, the face-to-face interview may be eliminated. Form PA-1G-NJR2 (Redetermination Form) may be mailed to and completed by the beneficiary and mailed to the [CBOSS] CWA. All factors of eligibility subject to change (with the exception of disability and blindness factors) must be verified or reverified.

i. (No change.)
2. – 3.  (No change.)

4. Need for institutional care: Official review of this factor on a routine basis is not required, but when medical or social evidence indicates that specific determination should be made, the [CBOSS] CWA shall institute such an investigation.

(c) – (d)  (No change.)
10:71-8.2 Redetermination of medical eligibility

(a) – (b)  (No change.)

(c) In Medicaid Only cases, the [CBOSS] CWA shall take into account the redetermination review date on Form PA-8 in scheduling both the annual review and interim visits. The [CBOSS] CWA may adjust the date for case submittal to the Medical Review Team [(MRT)], to coincide as closely as is practical with either the annual review or with an interim visit, but such adjustment shall assure that the case will be submitted not more than two months earlier and in no event later than the date originally set on Form PA-8.

(d) The Medical Review Team [(MRT)] will maintain a control file in order to ensure appropriate and timely reevaluation by the [medical review team (MRT)] Medical Review Team. The Medical Review Team [(MRT)] will notify the county [board of social services] welfare agency one month in advance of cases scheduled for such review by means of Form PA-655, Cases for Medical Review Team Reevaluation Due During the Month.

(e)   (No change.)

(f) When a case is to be submitted to the Medical Review Team [(MRT)] for redetermination review, the eligibility worker shall prepare Form PA-6A, Interim Medical Social Report in detail.  Form PA-6A shall be placed on top of all forms, reports and related data previously submitted.
(g) Medicaid coverage shall be continued, if financial and resource eligibility continues to exist, unless and until the [CBOSS] CWA is advised by the Medical Review Team [(MRT)] that the individual no longer meets the disability and blindness requirements or the individual withdraws voluntarily.

(h) Upon receipt of records from the Medical Review Team [(MRT)], the [CBOSS] CWA shall follow the procedures as outlined in N.J.A.C. 10:71-3.13(g).

10:71-8.3 Notice of county [board of social services] welfare agency decision

The county [board of social services] welfare agency shall promptly notify, in writing, the applicant for, or beneficiary of, Medicaid Only of any agency decision. [The policies and procedures outlined in N.J.A.C. 10:87-7.1 through 7.6 shall be followed.]
10:71-8.5 Fraudulent receipt of assistance

To protect the assistance agency and the public against the commission of fraud, the policies and procedures as defined in N.J.A.C. [10:81-7.40 through 7.45] 10:69-9.15 through 9.20 (fraudulent receipt of assistance) shall apply to the Medicaid Only program.

10:71-8.6 Reporting criminal offenses to law enforcement authorities

Investigation of new applications or investigations for redetermination or eligibility may on occasion present indications to the [CBOSS] CWA that a crime may have been committed. In such a situation, the procedures outlined in N.J.A.C. 10:69-9.19 through 9.20 (reporting criminal offenses to law enforcement authorities) are to be followed.

10:71-8.8 Nondiscrimination in public assistance programs

Title VI of the Federal Civil Rights Act of 1964 (Public Law 88-352) and Section 504 of the Federal Rehabilitation Act of 1973 prohibit discrimination on the ground of race, color, national origin[,] or handicap in the administration of a program for which Federal funds are received.  Therefore, the policies and procedures relating to those acts, as outlined in N.J.A.C. [10:81-7.36 through 7.38] 10:69-9.12 through 9.14 (nondiscrimination [in public assistance programs]) are to be strictly observed.

SUBCHAPTER 9. MEDICAL ASSISTANCE FOR THE AGED CONTINUATION

10:71-9.2 Initial certification

(a) (No change.)
(b) Recertification: Eligible persons will be recertified by the [CBOSS] CWA for such additional periods, usually for three months or as specified by DMAHS/MRT (see N.J.A.C. 10:71-9.4).

(c) Extension of certification periods: The [CBOSS] CWA will extend initial or subsequent certification periods in units of one month as may be necessary, pending receipt of a medical need determination from DMAHS/MRT and/or, if applicable, to comply with requirements for timely notice of adverse action (see  N.J.A.C. 10:71-8.3). Extensions shall not be made for any other reasons.

10:71-9.4 Continuation of medical need

(a) Submittal of data to DMAHS/MRT: Thirty days prior to the end of each certification period, the [CBOSS] CWA will forward to DMAHS/MRT photocopies of all forms and reports bearing on the individual's need for continued inpatient hospital services, skilled nursing home services[,] or home health care services required by reason of an illness necessitating confinement at home for a prolonged period.

(b) Response by DMAHS/MRT: The DMAHS/MRT will review the submitted material and notify the [CBOSS] CWA of its determination. The determination will specify whether continuation does or does not exist.

(c) [CBOSS] CWA Action: Upon receipt of the DMAHS/MRT determination the [CBOSS] CWA will, as appropriate, move to terminate or recertify the case for such periods as may be required to make the review month become the final month of the new certification period.

10:71-9.5 Eligibility for other programs

(a) Review: The [CBOSS] CWA will review each MAAC case in accordance with (a)1 below for potential eligibility for other assistance programs through which the costs of medical care may be met. Those programs will not include General Assistance but will include such programs as SSI and Medicaid Only.

1. Review times: The [CBOSS] CWA will conduct a review with respect to other program eligibility at time of initial certification, at the beginning of the review month, whenever any change in client income occurs and at the time of any change in standards of other appropriate programs.

(b) Referral: If eligibility is found for regular Medicaid Only, the [CBOSS] CWA will convert the case accordingly. If potential eligibility is found for a program administered by another agency, the [CBOSS] CWA will make referral promptly and will institute procedures for follow-up of the referral. Upon acceptance of the individual into any other program through which medical costs are met, the [CBOSS] CWA will terminate the MAAC case.
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