EXECUTIVE ORDER NO. 47

WHEREAS, New Jersey’s Open Public Records Act, N.J.S._A.
47:1A-1, et seq., provides that government records shall be
readily accessible for inspection, examination, and copying by
any citizen, with certain exceptions for the protection and
preservation of the public interest; and

WHEREAS, the Open Public Records Act requires agencies to
safeguard from public access a citizen’s personal information
whenever disclosure thereof would violate a reasonable
expectation of privacy; and

WHEREAS, the Open Public Records Act sets forth certain
exemptions of government vrecords from public access, and
specifies that exemptions may be established by any other
statute, by resolution of either or both houses of the
Legislature, by regulation promulgated under the authority of
any statute or Executive Order of the Governor, by Executive
Order of the Governor, by Rules of Court, or by any federal
law, federal regulation, or federal order; and

WHEREAS, upon the enactment of the Open Public Records Act
in 2002, in anticipation of the Act’s effective date of July 7,
2002, the State agencies conducted a review of their government
records and 1identified those that should be exempted from
public disclosure in order to protect the public iInterest or to
protect citizens’ reasonable expectations of privacy; and

WHEREAS, the State agencies published proposed regulations

in the New Jersey Register dated July 1, 2002, to establish

exemptions from public access to thelr records 1in order to
protect the public iInterest or to protect citizens’ reasonable

expectations of privacy; and



WHEREAS, Executive Order No. 21 (2002) directed that the
records covered by the exemptions proposed in the July 1, 2002,
Register would be exempt from public access until the proposed
regulations were adopted; and

WHEREAS, Executive Order No. 26 (2002) modified Executive
Order No. 21 (2002) for the purpose of redefining some of the
exemptions that had been proposed by the agencies on July 1,
2002; and

WHEREAS, thereafter, the State agencies did not proceed
with promulgating as regulations the proposed exemptions
published i1n the July 1, 2002 Register based on their
understanding that exemptions had been put into effect by the
provisions of Executive Order Nos. 21 and 26 (2002); and

WHEREAS, certain rulings of the Superior Court of New
Jersey, Law Division, and the Government Records Council
subsequently upheld the ability of State agencies to apply the
exemptions that were put iInto effect by virtue of Executive
Order Nos. 21 and 26 (2002); and

WHEREAS, on June 5, 2010, the Appellate Division of the

Superior Court of New Jersey issued an opinion, Slaughter v.

Government Records Council, 413 N.J. Super. 544 (App Div.

2010), which reversed a decision of the Government Records
Council and held that one of these exemptions, which had been
consistently applied since 2002 by the Department of Law and
Public Safety for the reasons expressed above, was not
effective because it had never been formally promulgated as a
regulation under the provisions of the New Jersey
Administrative Procedure Act, N.J.S.A. 52:14B-1; and

WHEREAS, the court held further that the Department of Law

and Public Safety should have the opportunity to determine



whether to adopt the exemption as a regulation under the
Administrative Procedure Act; and

WHEREAS, to afford the Department of Law and Public Safety
such an opportunity, the court delayed the effectiveness of its
decision until November 5, 2010 and permitted the department to
continue to apply the exemption up to that date; and

WHEREAS, 1in accordance with the Slaughter opinion, the
State agencies conducted a review of their exemptions and the
Departments of Law and Public Safety, Corrections, Military and
Veterans Affairs, Environmental Protection, and Community
Affairs determined to propose these exemptions for adoption as
regulations; and

WHEREAS, the rule proposals of these agencies have been
submitted to the Office of Administrative Law for publication
in accordance with the Administrative Procedure Act; and

WHEREAS, because of the requirements of the fTormal
rulemaking process, these proposals cannot be fTinalized prior
to the deadline of November 5, 2010 established by the court iIn
Slaughter; and

WHEREAS, 1t 1i1s iIn the public 1interest that these
exemptions do not lose their force and effect during the
pendency of the rulemaking process;

NOW, THEREFORE, 1, CHRIS CHRISTIE, Governor of the State
of New Jersey, by virtue of the authority vested In me by the
Constitution and by the Statutes of this State, do hereby ORDER
and DIRECT:

1. The exemptions from public access that have been
proposed by the Departments of Law and Public Safety,
Corrections, Military and Veterans Affairs, Environmental

Protection, and Community Affairs, set forth iIn Appendix A




attached hereto, shall be and shall remain in full force and
effect pending their adoption as final rules pursuant to the
provisions of the Administrative Procedure Act.

2. Any provision of Executive Order No. 21 (2002) and
Executive Order No. 26 (2002) that applies to any exemption
initially proposed by an agency in the July 1, 2002 a New

Jersey Register, is hereby rescinded.

3. This Order shall take effect iImmediately and shall

expire on November 15, 2011.

GIVEN, under my hand and seal this
3" day of November,
Two Thousand and Ten, and
of the Independence of the
United States, the Two
Hundred and Thirty-Fifth.

/s/ Chris Christie
Governor

Attest:

/s/Kevin M. 0O”Dowd
Deputy Chief Counsel to the Governor
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PROFOSALS

Smart Growth Development Impact
The proposed amendment will have an insignificant impact on smart
growth and there is an extreme unlikelihood that the rule would evoke a
change in housing production in Planning Areas 1 or 2 or within
designated centers under the State Development and Redevelopment Plan
in New Jersey because the proposed amendment concerns the filling of
preseriptions for controlled substances.

Full text of the proposal follows (additions indicated in boldface
thus):

SUBCHAPTER 7. PRESCRIPTION REQUIREMENTS FOR
CONTROLLED DANGEROUS SUBSTANCES

8:65-7.5 Manner of issuance of prescriptions

(a) All prescriptions for controlled substances shall be dated as of, and
signed on, the day when issued and shall bear the full name and address
of the patient, the drug name, strength, dosage form, quantity prescribed,
directions for use and the full name, address, proper academic degree or
other definitive identification of the professional practice for which he or
she is licensed and registration number of the practitioner. All
prescriptions for controlled substances, regardless of schedules, shall be
presented to the pharmacist for filling within 30 days after the date when
issued, except as provided in (a)l below. A practitioner may sign a

prescription in the same mamner as he would sign a check or legal -

document (for example, JL.H. Smith or John H. Smith). Where an oral
order is not permitted, prescriptions. shall be written in ink or indelible
pencil or typewriter and shall be manually signed by the practitioner. The
prescription may be prepared by a secretary or agent of the practitioner
for the signature of the practitioner, but the prescribing practitioner is
responsible in case the prescription does not conform in all essential
respects to the law or rules. A corresponding liability rests upon the
pharmacist who fills a prescription not prepared in the form prescribed by
these rules.

1. When up to three separate prescriptions for a total of up to 2
90-day supply of a Schedule II controlled substance are issued to a
patient by a physician pursuant to N.J.S.A. 45:9-22.19 (P.L. 2009, c.
165), a pharmacist shall fill such prescriptions,

i. All three prescriptions may be accepted at one time and held
pending filling as indicated below: ’

(1} The first prescription shall be filled no later than 30 days after
the date of issuance; and

(2) The second and third prescriptions shall be filled no later than
30 days after the date indicated on the prescription as the earliest
date on which the prescription may be filled.

ii. Prescriptions presented individually shall be filled as indicated
below: :

(1) The first prescription shall be filled no later than 30 days after
the date of issuance; .

(2) The second and third prescriptions shall be presented to the
pharmacy and filled no later than 30 days after the date indicated on
the prescription as the earliest date on which the prescription may be
filled.

iii. A patient shall not be provided with more than a 30-day supply
of a Schedule IT medication at one time.

(b)-(c) (No change.)

(a)
ATTORNEY GENERAL
Confidentiality of Records
Proposed New Rules: N.J.A.C. 13:1E-3
Authorized By: Panla T. Dow, Attorney General.
Authority: N.J.S.A. 47:1A-1 and 52:17B-4; and Executive Order No.
9 (Hughes 1963).
Calendar Reference: See Summary below for explanation of

exception to calendar requirement.
Proposal Number: PRN 2010-269.
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Submit written comments by December 31, 2010 to:
Philip H. Hopkins, Jr., Deputy Attomey General
Administrative Practice Officer
Department of Law and Public Safety
Office of the Attomey General
P.O. Box 081
Trenton, NJ 08625-0081

The agencies proposal follows:

Summary

On January 8, 2002, the Legislature passed and the Acting Governor
approved P.L. 2001, c. 404, which enacted changes in the law concerning
public access to government records. The law became effective July 7,
2002, This law expands the public’s right of access to government
records and facilitates the way in which that access is provided by the
custodian of those records. Section 18 of the law authorized public
agencies to take administrative action as may be necessary for smooth
and efficient implementation of the act.

The act provides that all government records shall be subject to public
access unless exempt from such access by: P.L. 1963, c. 73 as amended
and supplemented; any other statute; resolution of either or both houses
of the Legislature; regufation promulgated under the authority of any
statute or Executive Order of the Govemor; Executive Order of the
Governor; Rules of Court; or any Federal law, Federal regulation or
Federal order. The Attorney General, pursuant to N.J.S.A. 47:1A-1 et
seq., as amended and supplemented, and Executive Order No. 9 (Hughes
1963), proposes to classify as exempt from public access certain records
of the Department of Law and Public Safety or agencies within or

- allocated to the Department. The act also provides that a public agency

shonid be mindful of the need to safeguard from public access a citizen’s
personal information with which it has been entrusted when disclosure
thereof would violate the citizen’s reasonable expectation of privacy. The
rules proposed in N.JA.C. 13:1E-3 are designed to serve both these
legislative policies by facilitating public access to government records
while, at the same time, balancing citizens’ reasonable expectations of
privacy and the integrity and effectiveness of governmental operations.

On July 1, 2002, departments in the Executive Branch, including Law
and Public Safety, proposed rules to implement the act; the Department
of Law and Public Safety’s rules were published at 34 N.J.R. 2267(a). On
Tuly 5, 2002, Governor James E. McGreevey issued Executive Order No.
21, which directed that the records exempted from disclosure by the
proposed rules were exempt under the Executive Order until the rules
were adopted. Executive Order No. 21 was modified by Executive Order
No. 26 issued by Governor McGreevey on August 13, 2002, Executive
Order No. 26 modified the list of records considered exempt under
Executive Order No. 21 and the published rules, Neither Executive Order
has been rescinded or further modified. Agencies in the Department of
Law and Public Safety have operated under the authority of Executive
Order No. 21 as modified. The rules proposed in July 2002 were not
formally adopted in accordance with administration direction.

On June 5, 2010, the Appellate Division issued an opinion in the case
Slaughter v. Government Records Council, 413 N.J. Super. 544, which
overtumed a decision of the Government Records Council and held that
the exemptions of records from public access contained in the 2002
proposed rules recognized and continued in paragraph 4 of Executive
Order No. 21 were not intended to be permanent in the absence of a rule.
The opinion did not invalidate the confidentiality standards contained in
the executive orders, but rather stated that the Department should be
afforded the opportunity to decide whether to adopt exemptions as rules.
The Department has therefore decided to propose as new rules the
confidentiality standards governing access to government records that
have been in use under paragraph 4 of Executive Order No. 21.

A summary of the proposed new rules follows:

Proposed new Subchapter 3 contains a list of records deemed by the
Attorney General to be confidential and not subject to public access under
the provisions of NJ.S.A. 47:1A-1 et seq, as amended and
supplemented.

Proposed new N.JA.C. 13:1E-3.1 describes the scope and
applicability of the subchapter. The rules apply to all divisions within the

(CITE 42 N.J.R. 2569)
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Department as well as those assigned or allocated to the Department,
commonly known as “in but not of” agencies.

Proposed new N.LA.C. 13:1E-3.2 sets forth those records of the
Department that are not deemed government records for the purposes of
N.JS.A. 47:1A-1 et seq., as amended and supplemented, in addition to
those deemed exempt under other authority. Propesed paragraph (a)l
includes Standard Operating Procedures and training materials. Proposed
paragraph (a)2 includes records of background investigations for public
employment, licensing or appointment to public office, whether open,
closed or inactive, Proposed paragraph (a)3 includes records which may
reveal the identity of a confidential informant or source, or reveal an
agency’s surveillance or investigative techniques, procedures or
undercover personnel, Proposed paragraph (a)4 includes records in
connection with discipline, discharge, employee performance, evaluation
or other related activities, whether open, closed or inactive. Proposed
paragraph (a)5 includes any inventory of State and local emergency
resources compiled and any plans or policies compiled by an agency for
emergency response purposes, including employee contact information,
which if disclosed would substantially interfere with the State’s ability to
protect against acts of sabotage or terrorism. Proposed paragraph (a)6
concerns records perfaining to the collective negotiations process.
Proposed paragraph (a)7 includes the duty assignment of an individual
law enforcement officer or any personally identifiable information that
may reveal or lead to information that may reveal such duty assignment,
including, but not limited to, overtime data pertaining to an individual
law enforcement officer.

Because a 60-day comment period has been provided on this notice of
proposal, this notice is excepted from the rulemaking calendar
requirement of N.J.A.C. 1:30-3.3(a)5.

Social Impact

The proposed new rules implement the requirements of N.J.S.A.
47:1A-1 et seq. as amended and supplemented by P.L. 2001, c. 404, The
proposed new rules will have a positive social impact by balancing the
competing policies in the statute and to exclude records where it would
not be in the public interest to permit unqualified access to certain
records. The proposed mew rules provide safegnards to protect the
investigative and law enforcement functions of the Department to ensure

due process to citizens as well as effective and thorough operations.

Economic Impact
The proposed new rules will not have an economic impact on the
public in excess of that provided by the statute. The proposed rules do not
impose any additional costs.

Federal Standards Statement
A Federal standards analysis is not required because the proposed new
rules are not subject to any Federal standards. The Federal Freedom of
Information Act, 5 U.5.C. §§ 550a et seq., does not apply to records of
State government and does not constitute a Federal standard.

Jobs Impact
The proposed new rules will not have an impact on the number of jobs
generated or lost in New Jersey.

Agriculture Industry Impact
The proposed new rules will not have an impact on the agriculfure
industry in New Jersey.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
new rules do not impose reporting or recordkeeping requirements on
small businesses, as defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. The proposed new rules provide for the confidentiality
of certaip government records,

Smart Growth Impact
The proposed new rules will not have an impact on the achievement of
smart growth or implementation of the State Development and
Redevelopment Plan.

Housing Affordability Impact
The proposed new rules will have an insignificant impact on
affordable housing in New Jersey and there is an extreme unlikelihood

(CITE 42 N.J.R. 2570)
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that the regulation would evoke a change in the average costs associated
with housing because the proposed mew rules concern access to
government records.

Smart Growth Development Impact
The proposed new rules will have an insignificant impact on smart
growth and there is an extreme unlikelihood that the regulation would
evoke a change in housing production in Planning Areas 1 or 2 or within
designated centers under the State Development and Redevelopment Plan
in New Jersey because the proposed mew rules concern access fo
government records.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]):

SUBCHAPTER[S] 2 [THROUGH 3]. (RESERVED)

SUBCHAPTER 3. CONFIDENTIALITY OF RECORDS

13:1E-3.1 Scope and applicability

The rules in this subchapter apply to the Department of Law and
Public Safety and all divisions and agencies in the Department,
including those agencics allocated to the Department to satisfy the
requirements of Article V, Section 4, Paragraph 1 of the New Jersey
Constitution, commeonly known as “in but not of”” agencies.

13:1E-3.2 Records designated confidential

(a) In addition to records designated as confidenfial pursnant to
the provisions of N.JLS.A. 47:1A-1 et seq., as amended and
supplemented, any other law, regulation promulgated under the
authority of any statute or Executive Order of the Governer,
resolution of both houses of the Legislature, Executive Order of the
Governor, Rules of Court, or any Federal law, Federal regulation or
Federal order, the following records shall not be considered
government records subject to public access pursuant to N.J.S.A.
47:1A-1 ¢t seq., as amended and supplemented:

1. Standard Opersting Procedures and training materials;

2. Records concerning background investigations or evaluations
for public employment, appointment to public office or licensing,
whether epen, closed or inactive;

3. Records which may reveal the identity of a confidential
informant, a confidential source, a citizen informant, or an agency’s
surveillance, security or investigative techniques or procedures or
undercover personnel; ‘

4. Records relating to or which form the basis of discipline,
discharge, promotion, transfer, employee performance, employee
evaluation or other related activities, whether open, closed or
inactive, except for the final agency determination;

5. That portion of any inventory of State and local emergency
resources compiled and any policies or plans compiled by an agency
pertaining to the mobilization, deployment, or tactical operations
involved in responding to emergencies, including employee
emergency contact informatien, which, if disclosed, would
substantially interfere with the State’s ability to protect and defend
the State and its citizens against acts of sabotage or terrorism, or
which, if disclosed, would materially increase the risk or
consequences of potential acts of terrerism or sabotage;

6. Records pertaining to the collective negotiations process; and

7. The duty assignment of an individual law enforcement officer or
any personally identifiable information that may reveal or lead to
information that may reveal such duty assignment, including, but not
limited to, overtime data pertaining to an individual law enforcement
officer.
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Site Recovery Act, N.ELS.A, 13:1K-6 et seq., or the New Jersey
Underground Sforage of Hazardous Substances, NJ.S.A. 58:10A-21
et seq., shall complete the site investigation and submit a site
investigation report with a [Preliminary Assessment/Site Investigation]
form .[available from the Depariment] found on the Department’s
website at www.ni.gov/den/srp/srra/forms by the later of the following:

1. By [November 26, 2010] March 1, 2011; or

2.[Two hundred seventy days] Ore year afier the initiation of
remediation, pursuant to N.J.A.C. 7:26C-2.2(b).

CORRECTIONS
(a)

THE COMMISSIONER
Records Designated Confidential

Proposed New Rules: N..J.A.C. 10A:22-2.3, 10A:31-
6.10 and 10A:241.6

Authorized By. Gary M. Lanigan, Commissioner, Depariment of
Comrections.
Authority: N.J.S.A. 30:1B-6, 30:1B-10, 2C:52-1 et seq., 47:1A-1
through 47:1A-5 and 2A:4A-60 et seq.
Calendar Reference: See Summary below for explanation of
exception to calendar requirement.
Proposal Number: PRN 2010-234.
Submit written comments by December 3, 2010 to;
Karen J. Wells, Supervisor, Administrative Rules Unit
Office of the Commissioner
New Jersey Department of Corrections
P.0. Box 863
Trenton, New Jersey (08625-0863

The agency proposal follows:

Summary

The Department of Corrections has determined that the comment
period for this netice of proposal shall be 60 days; therefore, pursaant to
N.JA.C. 1:30-3.3(a)5, this nofice is excepted from the rulemaking
calendar requirement. .

The Open Public Records Act (OPRA) provides that all government
records shall be subject to public access unless exempt from such access
by PL. 1963 c. 73 as amended and supplemented; any other statute;
resolution of either or both houses of the Legislature; rule promulgated
under the authority of any statute or Execntive Order of the Governor;
rules of Court; any Federal law, Federal regulation or Federal order. The
Commissioner, pursuant to N.J.S.A. 47:1A-1 et seq., Executive Orders
No. 9 (1963), 21 (2002) and 26 (2002), proposes to classify as exempt
from public access certain records held or controlled by the Department
or agencies within the Department of Carrections. The Act also provides
that 2 public agency should be mindful of the need to safeguard from
public access a citizen’s personal information with which it has been
entrusted when disclosure thereof would violate the citizen’s reasonable
expectation of privacy. The new ruvles proposed in N.J.A.C. 10A:22-2.3,
10A:31-6.10 and 10A:34-1.6 are designed to serve both these legislative
pelicies by facilitating public access to government recerds while at the
same time, balancing citizens” reasonable expectations of privacy and the
integrity and effectiveness of government operations. The rles set fortha
list of records that are designated confidential and shall not be released
for purposes of ensuring safety and security within the Department of
Corrections. These rules include, but are not limited to, certain informant
documents, investigative records and medical records.

Secial Impact
The proposed new rules, implement the requirements of N.J.S.A.
47:1A-1 et seq. as amended and supplemented by P.L. 2001, ¢, 404. The
law requires that government records be readily accessible for inspection,
copying or examination by citizens of this State, unless exempt by law or
rale, but also calls upon a public agency to safegnard from public

NEW JERSEY REGISTER, MONDAY, OCTOBER 4, 2010

CORRECTIONS

disclosure access a citizen’s personal information with which it has been
entrusted when disclosure would violate the citizen’s reasonable
expectation of privacy. These proposed new rules, attempt to balance the
competing policies in the statute and to exclude records where it would
not be in the public interest to permit indiscriminate disclosure or copying
of certain records. The proposed mew rules alse provide safeguards to
protect the legitimate privacy interests of persons and affected parties.

Economic Imapact
The proposed new rules will not have an economic impact on the
public in excess of that provided by the statute. Persons requesting copies
of government records will be required to pay the fees authorized by the
statute for copies of records (see N.JL.S.A. 47:1A-5). The proposed new
rules do not impose any additional costs. The cost incurred will depend
on the type and volume of records requested and the medium of delivery.

Federal Standards Statement .

A Federal standards analysis is not required becanse the proposed new
rufes are not subject to any Federal standards. The Federal Freedom of
Information Act, 5 U.5.C. §§550a et seq., does not apply to records of
State, county and musicipal government and does not constitute a Federal
standard :

Jobs Impact
The proposed new rules will cause neither the generation nor the loss
of any jobs.

Agriculture Industry Impact

The proposed new rules shall have no impact on the agriculture

industry.
Regulatory Flexibility Statement

The proposed new rules do not impose reporiing or recordkeeping
requirements on small businesses, as defined in the Regulatory Flexibility
Act, NJS A 52:14B-16 et seq. The proposed new rules impose
compliance requirements on Department of Corrections staff in regard to
records being requested by persons who are seeking access fo
government records pursuant to N.J.S.A. 47:1A-1 et seq. The cost to the
State, county or municipal of providing the record does not depend on
‘whether the requester is a small business.

Smart Growth Impzct
The propoesed new rules shall have no impact on the achievement of
smart growth or the implementation of the State Development and
Redevelopment Plan.

Housing Affordability Impact

The proposed new rules shall have no impact on housing affordability.
The proposed new rules concerning records designated confidential affect
inmates, the New Jersey Department of Corrections, county and -
municipal governmental entities responsible for the enforcement of th
roles. :
: Smart Growth Development Impact

The proposed new rules shall have no impact on smart growth
development because they would not evoke a change in housing
production in Planning Areas ! or 2, or within designated centers, under
the State Development and Redevelopment Plan in New Jersey. The
proposed new rules concerning records designated confidential affects
inmates, the New Jersey Department of Corrections, county and
municipal governmental entities responsible for the enforcement of the
rules.

Full text of the proposed new rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

CHAPTER 22 -
RECORDS

SUBCHAPTER 2. GOVERNMENT RECORDS

104:22-23 [(Reserved}] Records designated confidential

(a)In addition to records designated as confidential pursuant to
the provisions of N.ELS.A. 47:1A-1 et seq., any other law, rule
promulgated under the authority of any statute or Executive Order

(CITE 42 N.J.R. 2305)
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of the Governor, resolution of hoth houses of the Legislature,
Execuiive Order of the Governor, Rules of Court or any Federal law,
Federal regulation or Federal order, the following records shall not
be eonsidered government records subject to public access pursuant
to N.LS.A. 47:3A-]1 et seq.:

1. Informant documents and statements;

2. Special Investigations Division investigations records and
reports, provided that redaction of information would be insufficient
to protect the safefy of any person or the safe and secure operation of
a correctional faeility;

3. A record, which consists of any alcohol, drug or other substance
abuse information, testing, assessment, evaluation, report, summary,
history, recommendation or frestment, including any assessment
insfruments;

4. Any informafion relating fo medical, psychiatric or
psychological history, diagnosis, treatment or evaluation;

5. A report or record relating to an identified individual, which, if
disclosed, would jeopardize the safety of any person or the safe and
seeure operation of the correctional facility or other designated place
of confinement;

6. Comprehensive criminal history information (rap sheet);

7. Records of anoiher department or agency allocated to that
department in the possession of the Department of Correetions when
those records are made confidential by a rule of that department or
agency allocated to that department adopted pursuant to N.J.S.A.
47:1A-1 et seq., and Executive Order No. 9 (1963) or pursuant to
another law authorizing the department or agency fo make records
confidential or exempt from disclosure; or

8. The Department of Corrections Disaster/Terrorism Contingency
Report.

(b) An inmate shall not be permitted to inspect, examine or obtain
copies of doewments concerning any other inmate.

CHAPTER 31
ADULT COUNTY CORRECTIONAL FACILITIES

SUBCHAPTER 6. MANAGEMENT INFORMATION SYSTEM AND
RECORDS

10A:31-6.10 [(Reserved)} Records desipnated confidential

(a) In addition to records designated as confidential pursnant fo
the provisions of N.J.S.A. 47:1A-1 ef seq., any other law, rule
promulgated under the authority of any statute or Executive Ovder
of the Governor, resolution of both houses of the Legislature,
Execufive Order of the Governor, Rules of Court ox any Federal law,
Federal regulation or Federal order, the following records shall not
be considered government records subject to public access pursuant
to N.J.S.A. 47:1A-1 et seq.:

1. Informant documents and statements;

2. Internal Affairs/investigative umit invesfigations records and
reports, provided that redaction of information would be insufficient
to protect the safety of any person or the safe and secure operation of
a correctional facilify;

3. A record, which consists of any aleohol, drug or other substance
abuse information, testing, assessment, evaluation, reporf, summary,
history, recommendation or treatment, including any assessment
instruments; i

4. Any information relating te medical, psychiatric or
psychologieal history, diagnosis, freatment or evaluation;

5. A report or record relating to an identified individual, which, if
disclosed, would jeopardize the safety of any person or the safe and
secure operation of the correctional facility or other designated place
of eonfinement;

6. Comprehensive criminal history information (rap sheet);

7. Records of another departmenf or agency allocated to that
department in the possession of the Department of Corrections when
those records are made confidential by a rule of that deparfment or
agency allocated to that department adepted pursuant to N.JLS.A.
47:1A-1 ¢f seq., and Executive Order No. 9 (1963) or pursuant to
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another law authorizing the department or agency to male records
confidential or exempt from disclosure; or

8. The Department of Corrections Disaster/Terrorism Contingency
Report.

(b} An inmate shall nof be permitted to inspect, examine or obtain
copies of documents concerning any other inmate, '

CHAPTER 34
NEW JERSEY MUNICIPAL DETENTION FACILITIES

SUBCHAPTER 1. GENERAL PROVISIONS

10A:34-1.6  Records designated confidential

(a)In addition fo records designated as confidential pursuant to
the provisions of N.ES.A. 47:1A-1 ef seq., any ofher law, rule
promulgated under the authorify of any statute or Executive Order
of the Governor, resolution of both houses of the Legislafure,
Execufive Order of the Governor, Rules of Courf or any Federal law,
Federal regulation or Federal order, the following records shall not
be considered government records subject to public access pursuant
to N.JS.A. 47:1A-¥ et seq.:

L. Informant documents and statements;

2. Intexrnal Affairs/investigative unit investigations vecords and
reports, provided that redaction of information would be insufficient
to protect the safety of any person or the safe and secure operation of
a detention facility; :

3. A record, which consists of any aleohol, drug or other substance
abuse information, tesfing, assessment, evaluation, report, summary,
history, recommendation or treatment, including any assessment
instruments;

4. Any informafion relating fo medical, psychiatric or
psychological history, diagiosis, treatment or evaluation;

5. A report or record relating to an identified individual, which, if
disclosed, would jeopardize the safety of any person or the safe and
secure operation of the detenfion facilify or other designated place of
confinement;

6. Comprehensive criminal history information (rap sheef);

7. Records of another deparfment or agency allocated to that
department in the possession of the Department of Corrections when
those records are made confidential by a rule of that department or
agency allocated fo that department adopted pursuant to N.JLS.A.
47:3A-1 et seq., and Executive Order No. 9 (1963) or pursuant to
another law authorizing the department or agency to make records
confidential or exempt from disclosure; or

8. The Department of Corrections Disaster/Terrorism Contingency
Report.

(b) An inmate shall not be permitted to inspeet, examine or obfain
copies of documents concerning any other inmate.

INSURANCE
(a)

DEPARTMENT OF BANKING AND INSURANCE
OFFICE OF CONSUMER PROTECTION SERVICES

L.imitations on the Use of Specific Terms or
Designations in the Sale of Life Insurance

Proposed New Rules: N.J.A.C. 11:4-60
Anthorized By: Douglas A. Wheeler, Director, Division of Insurance,
Authority: N.J.S.A. 17:1-8.1, 17:15¢, 17B:30-4 and 17B:30-15.
Calendar Reference: See Summary below for explanation of
exception to calendar requirement.
Proposal Number: PRN 2010-232,
Submit comments by December 3, 2010 to:
Robert J. Melitlo, Chief
Legislative and Regunlatory Affairs
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MILITARY AND VETERANS’ AFFAIRS

OFFICE OF THE ADJUTANT GENERAL

Confidentia-lity of Records and Criteria for Requesting Records and Information
Proposed New Rules: N.J.A.C. 5A:11

Authorized By: Major General Glenn K. Rieth, The Adjutant General, Commissioner, Depart-
ment of Military and Veterans’ Affairs,

Authority: N.J.S.A. 38A:3-6(0), 47:1A-1 et seq. and 52:14B-3; and Executive Order No. 9

(Hughes 1963).

Calendar Reference: See Summary below for explanation of exception to rulemaking calendar

requirement.

Proposal Number: PRN 2010-290.

Submit written comments by January 14, 2011 to:
WOI David S. Snedeker

Drirector, Information and Administrative Services Division
Department of Military and Veterans’ Affairs
PO Box 340

Trenton, New Jersey 08625-0340

The agency proposal follows:

Summary

On January 8, 2002, the Legislature passed and the Acting Governor approved P.L. 2001, c.
404, known as the Open Public Records Act, which enacted changes in the law concerning pub-

lic access to government records. The law was effective July 7, 2002. This law expands the pub-



lic’s right of access to government records and facilitates the way in which that access is pro-
vided by the custodian of those records. Section 18 of the law authorizes public agencies to take
anticipatory administrative action in advance as may be necessary for the smooth and efficient
implementation of the Act. The Department of Military and Veterans’ Affairs proposes new rules
establishing the process by which members of the public may seek access to government records
in the possession or control of the Department or agencies within the Department under the re-
vised law. The Act requires the custodian of government records of a public agency to adopt a
form for providing public access to government records. The proposed rules in Subchapter 2 es-
tablish a process to be followed by members of the public who seek access to government

records held or controlled by agencies within the Department.

The Act provides that all government records shall be subject to public access unless exempt
from such access by: P.L. 1963, c. 73, as amended and supplemented; any other statute; resolu-
tion of either or both houses of the Legislature; regulation promulgated under the authority of
any statute or Executive Order of the Governor; Rules of Court; any Federal law, Federal regula-
tion or Federal order. The Commissioner, pursuant to N.J.S.A. 47:1A-1 et seq. and Executive
Order No. 9 (Hughes 1963), proposes to classify as exempt from public access certain records
held or controlled by the Department or agencies within the Department. The Act also provides
that a public agency should be mindful of the need to safeguard from public access a citizen’s
personal information with which it has been entrusted when disclosure thereof would violate the
citizen’s reasonable expectation of privacy. The rules proposed in Subchapter 1 are designed to
serve both these legislative policies by facilitating public access to government records while, at

the same time, balancing citizen’s reasonable expectations of privacy and the integrity and effec-

tiveness of governmental operations.



Proposed new N.J.A.C. 5A:11-1.1 states the scope and applicability of the rules contained in
Subchapter 1. These new rules apply to agencies under the supervision of the Commissioner and
those not under the supervision of the Commissioner, commonly known as "in but not of" agen-

cies.

Proposed new N.J.A.C. 5A:11-1.2 provides that the Commissioner will designate a person to
be Department records custodian. This person will be the custodian of records for the Office of
the Commissioner as well as the Department. The address of the custodian of record is set out in

this rule and will be made available to the public by posting on the Department website.

Proposed new N.J.A.C. 5A:11-1.3 prpvidcs that all requests for access to government records
under the public access to government records law must be on a form approved by the Depart-
ment. The requester will be asked to provide certain information on the form, including a name,
address and telephone number; a brief description of the records requested, type of access (ex-
amination, inspection or copying) and medinm requested; and the requester’s signature and date
submitted to the proper custodian. The form will also provide space for: specific directions and
procedures fér requesting a government record; which records will be made available; when the
record will be available; the fee to be charged; the amount of prepayment of fees that is required,
a statement of the requester’s right to challenge a denial and the procedures for challenging a
denial; whether the requester has agreed to grant an extension of time; the toll free number of the
Government Records Council; a certification by the requester that they have not been convicted
of an indictable offense; the custodian to sign and date; and reasons if access is denied. Copies of

the form are available on the Department website.

Proposed new N.J.A.C. 5A:11-1.4 establishes the procedure for submitted requests for access

to government records. Forms may be hand-delivered during normal business hours, mailed, or



transmitted electronically by e-mail or website access to the Department custodian. All requests
must be delivered to the custodian of records in order to trigger the requirements of the public
access to government records law. Upon receipt of the form, the custodian will review it for clar-
ity and completeness and will advise the requester of any deficiencies or request additional in-
fprmation, provided the requester has included contact information. The requester’s identity will
be required in order to insure compliance with the provision of the law that prohibits a person
convicted of an indictable offense under the laws of this State, any other state or the United
States, from receiving personal information concerning the person’s victim or the victim’s family.
Requests for records will be assigned a tracking number, if available, which will be used to track
the request and respond to inquiries. The custodian will estimate the fee, including the cost of
any special form of mailing requested. A request shall not be deemed complete until the custo-
dian receives any prepayment required. A requester will also be required to prepay any special
mailing or delivery costs such as UPS or Express Mail. A requester will not be charged for ordi-

nary mailing costs. There is no charge for merely inspecting records.

Proposed new N.J.A.C. 5A:11-1.5 provides that the balance of any fee over and above the

estimated prepaid fee is due on delivery of the record.

Proposed new N.J.A.C. 5A:11-1.6 specifies the records for which a citizen is ordinarily en-
titled to immediate access. These documents include budgets, bills, vouchers, contracts and pub-

lic employee salary and overtime information.

Proposed new N.J.A.C. 5A:11-1.7 provides that, except as otherwise provided by law, if the
custodian fails to grant access to a government record within seven business days after the custo-
dian receives the completed request or such other time as may be required under the law or may

be agreed upon, the failure will be deemed a denial of the request for access. As provided in the



statute, a custodian need not respond to an anonymous request until the requester reappears be-

fore the custodian.

Proposed new N.J.A.C. 5A:11-1.8 provides that if requested records are stored in an offsite
storage facility outside of the regular business office of the agency, the custodian will advise the
requester of the date the records will be available and the estimated cost within seven business

days of receipt of the request form. This section codifies the requirements of the statute.

Proposed new N.JLA.C. 5A:11-1.9 codifies the requirements of the statute concerning deli-
very of records in the medium requested. The custodian will deliver the record in the medium
requested unless the agency does not maintain the record in that medium and cannot reasonably
convert it. In such a case, the custodian will advise the requester of the cost of providing the

record in the medium requested. Such charge may include labor.

Proposed new N.J.A.C. 5A:11-1.10 deals with the computation of time. Consistent with sta-
tutes, court rules and case law, it provides that in computing the time period for granting access,
the day the request is received is not included in the computation,. but the last day of the period
50 computed is to be included, This section also clarifies that a request is not complete until the

requester provides all necessary information and all applicable fees are paid.

Proposed new N.J.A.C. 5A:11-2 contains a list of records deemed by the Commissioner to be
confidential and not subject to public access under the provisions of N.J.S.A. 47:1A-1 et seq., as
amended and supplemented. This subchapter is proposed under the authority of N.JI.S.A, 47:1A-1
et seq. and Executive Order No. 9 (Hughes 1963). Under authority of the statute, that Executive
Order authorized the head or principal executive of each principal department of State govern-
ment to adopt and promulgate regulations setting forth which records of the department shall not

be deemed public records. The regulations apply to all divisions within the department as well as



those assigned or allocated to the department, commonly known as in, but not of, agencies. Pro-

posed new N.J.LA.C. 5A:11-2.1 describes the scope and applicability of the subchapter.

Proposed new N.J.LA.C. 5A:11-2.2 sets forth those records of the Department that are not
deemed government records for the purposes of N.J.S.A. 47:1A-1 et seq., as amended and sup-
plemented and establishes the responsibility for access to records of the Department held by the
Office of Information Technology (OIT), the State Records Center of the Division of Archives
and Records Management (DARM) of the Department of State, or in an offsite storage facility
outside of the regular business office of the agency, and furthermore, institutes legal custody of,

and responsibility for access to, records of the Department transferred to the State Archives.

Because a 60-day comment period has been provided on this notice of proposal, this notice is

exempted from the rulemaking calendar requirement of N.J.A.C. 1:30-3.3(a)5.

Social Impact

The proposed new rules implcmenf the requirements of N.J.S.A. 47:1A-1 et seq. as amended
and supplemented by P.L. 2001, c. 404. The proposed new rules will have a positive social im-
pact by establishing a procedure for public access to government records held or controlled by
the Department of Military and Veterans’ Affairs. The law requires that government records be
readily accessible for inspection, copying or examination by citizens of this State unless exempt
by law or regulation, but also calls upon a public agency to safeguard from public access a citi-
zen’s personal information with which it has been entrusted when disclosure would violate the
citizen’s reasonable expectation of privacy. These proposed new rules attempt to balance the

competing policies in the statute and to exclude records where it would not be in the public in-



terest to permit indiscriminate disclosure or copying of certain records. The proposed new rules

also provide provisions to protect and safeguard the citizen’s reasonable expectation of privacy.

Economic Impact

The proposed new rules will not have an economic impact on the public in excess of that
provided by the statute. Persons requesting copies of government records will be required to
pay the fees authorized by the statute for copies of records. The proposed rules do not impose
any additional costs. The cost incurred will depend on the type and volume of records requested

and the medium of delivery.

The Department, however, will incur costs in processing requests for access to government

records in the time set by the Act.

Federal Standards Statement

A Federal standards analysis is not required because the proposed new rules are not subject
to any Federal standards. The Federal Freedom of Information Act, 5 U.S.C. §§ 550a et seq.,

does not apply to records of State government and does not constitute a Federal standard.

Jobs Impact

The proposed new rules will not have an impact on the number of jobs generated or lost in
the private sector in New Jersey. They may, however, require public agencies in this State to in-

crease the number of employees designated to respond to requests for public access.

Agriculture Industry Impact



The proposed new rules will not have an impact on the agriculture industry in New Jersey.

Regulatory Flexibility Analysis

The proposed new rules do not impose reporting or recordkeeping requirements on small
businesses, as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The pro-
posed new rules impose compliance requirements on all persons seeking access to government
records pursuant to N.J.S.A. 47:1A-1 et seq., as amended and supplemented. All persons, in-
cluding small businesses, will be required to submit requests for access to government records on
a form approved by the Department. The statute requires the custodian of records to adopt a form
for access to records. The statute authorizes fees for copies of government records. There is no
exception for small businesses. The cost depends on the number of copies requested. The pro-
posed new rules provide that the fee will be the maximum set forth in the statute or a fee autho-
rized by the statute that does not exceed the actual cost of providing the record. The cost to the

Department of providing the record does not depend on whether the requester is a small business.

Smart Growth Impact

The proposed new rules will not have an impact on the achievement of smart growth or the

implementation of the State Development and Redevelopment Plan.

Housing Afferdability Impact

The proposed new rules will have an insignificant impact on affordable housing in New

Jersey and there is an extreme unlikelihood that the rules would evoke a change in the average



costs associated with housing because the rules pertain to confidentiality of records and criteria

for requesting records and information from the Department of Military and Veterans’ Affairs.

Smart Growth Development Impact

The proposed new rules will have an insignificant impact on smart growth and there is an
extreme unlikelihood that the rules would evoke a change in housing ﬁroduction in Planning
Areas 1 or 2 or within designated centers under the State Development and Redevelopment Plan
in New Jersey because the rules pertain to records confidentiality of records and criteria for re-

questing records and information from the Department of Military and Veterans’ Affairs.

Full text of the proposed new rules follows:

CHAPTER 11

CONFIDENTIALITY OF RECORDS AND CRITERIA FOR

REQUESTING RECORDS AND INFORMATION

SUBCHAPTER 1. GOVERNMENT RECORDS
5A:11-1.1 Scope and applicability
The rules in this subchapter apply to the Department of Military and Veterans' Affairs and all
divisions and agencies in the Department, including those agencies allocated to the Department
to satisfy the requirements of Article V, Section 4, Paragraph 1 of the New Jersey Constitution,

commonly known as "in but not of" agencies.



5A:11-1.2 Custodian of records

(a) Pursuant to P.L. 2001, c. 404, the Commissioner shall designate a custodian of records for
the Department of Military and Veterans’ Affairs, who shall be responsible for requests for

access to government records of the Office of the Commissioner.

(b) The address and other contact information for the records custodian shall be posted on the

Department of Military and Veterans’ Affairs website and otherwise made available to the public.

The contact information is as follows:
Custodian of Records

Department of Military and Veterans’ Affairs

PO Box 340

Trenton, New Jersey 08625-0340

5A:11-1.3 Requests for government records

(a) All requests for access to government records pursuant to N.J.S.A. 47:1A-1 et seq., as
amended and supplemented, held or controlled by the Department of Military and Veterans’ Af-
fairs or a division or agency thereof, shall be in writing on a form approved by the Department.

For the purposes of this chapter, access means inspection, examination or copying.
(b) The requester shall be requested to provide the following information on the form:
1. The name, address, and telephone number of the requester;

2. A description of the government record sought, method of access and if copies are sought,

the medium requested and mode of delivery; and



3. The date submitted to the division or agency custodian.

(¢) The request form shali also includg an identified space for:

1. The custodian to indicate whethe_r the request is granted or denied;

2. Specific directions and procedures for requesting a record;

3. A statement that prepayment of fees is required and the fees to be charged;

4. The time period within which the public agency is required to make the record available;

5. The custodian to sign and date the form;

6. A statement of the requester’s right to challenge a decision by the custodian to deny access;
7..The reasons for a denial of a request, in whole or in part;

8. The procedures for challenging a denial of access;

9. The custodian to indicate whether the requester has agreed to grant an extension of time;

10. A certification by the requester that they have not been convicted of an indictable offense

under the laws of this State, any other state or the United States; and
11. Thé toll free number of the Government Records Council.

~ (d) Copies of the request form shall be available at the office of the Department custodian

and on the Department website.

5A:11-1.4 Procedures for requests



(2) Request forms shall be hand-delivered during normal business hours of the public agency,

mailed, or transmitted electronically by e-mail or website access by the requester to the custodian

of records.

(b) Any officer or employee of the Department who receives a request for access to a gov-

ernment record shall direct the requester to the custodian of the records.

(c) Upon receipt of the request form, the custodian shall review the request form for clarity
and completeness. If the request form is unclear as to the government record requested, the cus-
todian shall advise the requester of the deficiency, provided contact information is included on
the form. The custodian may require the requester to provide additional information to identify
the record or to ascertain the requester’s identity and status to determine whether access is autho-
rized. The custodian shall deny a request for access if the request is unclear or incomplete after
attempting to reach a feasonable resolution with the requester. A request shall not be deemed

complete until the custodian receives the pre-payment required under this section.
(d) All inquiries and processes involving the request shall include a tracking number.

(e) Upon receipt of a request form, the custodian shall estimate the cost éf providing the
records and shall require the pre-payment of the estimated sum, and of any special mailing or
delivery costs. Payment shall be made by check or money order payable to the State of New Jer-
sey. Except as provided otherwise by law or regulation, costs shall be those set forth in N.J.S.A.

47:1A-1 et seq., as amended and supplemented.

(f) The custodian shall sign and date the request form, enter the estimated fee and, if applica-

ble, tracking number, and provide the requester with a copy.

(g) No fee shall be charged for inspecting or examining government records.



(h) Upon request, a custodian may allow requesters to use their own photocopying equipment
to copy public records, provided that it will not disrupt the business operations of the custodian

and will not endanger the public records. No special fee shall be charged to a requester who uti-

lizes its own equipment.

5A:11-1.5 Delivery of records

The custodian shall notify the requester when the records are available and shall collect any

additional fees and charges due prior to delivery of copies.

5A:11-1.6 Immediate access to certain records

Tmmediate access ordinarily shall be granted for requests to inspect, examine or copy budg-
ets, bills, vouchers, contracts, including collective negotiations agreements and individual em-

ployment contracts, and public employee salary and overtime information.

5A:11-1.7 Failure to respond

Except as provided in N.JLA.C. 5A:11-1.8, a custodian shall grant or deny access within sev-
en business days after receiving a request completed in accordance with N.J.A.C. SA:11-1.4 or
such additional time as may be allowed by law or these rules or as may be agreed to by the re-
quester. The failure to grant access shall be deemed a denial of the request, unless the requester
has elected not to provide a name, address, telephone number or other means of contact. If the
requéster has elected not to provide contact information, the custodian shall not be requﬁed to

respond until seven business days after the requester reappears before the custodian seeking a

response to the original request.



5A:11-1.8 Records stored offsite

If the requested record is in storage offsite at a facility outside of the regular business office
of the agency, the custodian shall so advise the requester within seven business days after the
custodian receives the request. The custodian shall advise the requester of the date when the
record will be made available. If the record is not made available by the identified date, the re-

quest shall be deemed denied.

5A:11-1.9 Requests for copies of a government record in a specified medium

(a) Unless otherwise specifically requested, copies of records shall be provided in printed
form on ordinary business size paper. The requester may request that the agency provide a copy
of a record in a specific medium, If the agency maintains the government record in the medium

requested, the custodian shall provide the record in the medium sought.

@) If the agency does not maintain the government record in the medium requested, the cus-
todian shall convert the record to the medium requested if reasonable or provide a copy in some
other meaningful medium. If a requester asks for copies of a record in a medium not routinely
used by the agency, not routinely developed or maintained by the agency, or requiring a substan-
tial amount of manipulation or programming of information technology, the custodian may
charge, in addition to the actual cost of duplication, a special charge which shall be reasonable
and shall be based upon the cost of any extensive use of information technology or for the labor
cost of providing the service actually incurred. The requester shall be given the opportunity to

review and object to the charge prior to its being incurred. If the requester objects to the charge



and refuses to withdraw the request, the custodian may deny the request after attempting to reach

a reasonable solution that accommodates the interests of the requester and the agency.

(c) Whenever the nature, format, manner of collation, or volume of a government record
embodied in the form of printed matter to be inspected, examined or copied is such that the
record cannot be reproduced by ordinary document copying equipment in ordinary business size
or involves an extraordinary expenditure of time and effort to accommodate the request, the divi-
sion or agency may charge, in addition to ’;he actual cost of duplicating the record, a special ser-
vice charge that shall be reasonable and shall be based upon the actual direct cost of providing
the copy or copies. The requester shall have the opportunity to review and object to the charge
prior to its being incurred. If the requester objects to the charge and refuses to withdraw the re-
quest, the custodian may deny the request after attempting to reach a reasonable solution that

accommodates the interests of the requester and the agency.

5A:11-1.10 Computation of time

(a) In computing any period of time under P.L. 2001, c. 404 or these rules, the business day a
completed request for access is received is not to be included. The last business day of the period
so computed is to be included.

(b) For purposes of P.L. 2001, c. 404 and these rules, a request for access is deemed to be
complete when the requester provides the information required by N.J.A.C. 5A:11-1.4 and

pre-pays the fees required by P.L. 2001, c. 404 and these rules.

SUBCHAPTER 2. CONFIDENTIALITY OF RECORDS



5A:11-2.1 Scope and applicability

The rules in this subchapter apply to the Department of Military and Veterans’ Affairs and all
divisions and agencies in the Department, including those agencies allocated to the Department
to satisfy the requirements of Article V, Section 4, Paragraph 1 of the New Jersey Constitution,

commonly known as "in but not of” agencies.

5A:11-2.2 Records designated confidential

(a) In addition to records designated as confidential pursuant to the provisions of N.J.S.A.
47:1A-1 et seq., as amended and supplemented, any other law, regulation promulgated under the
authority of any statute or Executive Order of the Governor, resolution of both houses of the
Legislature, Executive Order of the Governor, Rules of Court, or any Federal law, Federal regu-

lation or Federal order, the following records shall not be considered government records subject

to public access pursuant to N.J.S.A. 47:1A-1 et seq., as amended and supplemented:
1. Concerning Doyle Veterans’ Memorial Cemetery:
i. NJDMAVA FORM 24P Application for Interment and Verification of Eligibility;
ii. NJDMAVA FORM 24-1 Pre-Registration;
iii. DD FORM 214; and
iv. Death Certificate;

2. All forms, records, and information relating to the application by, treatment of, progress

of, evaluation of, and discharge of participants in the program known as Veterans’ Haven;

3. Concerning veterans’ healthcare services and veterans’ memorial homes:



i. Accident, incident, and investigative reports;
ii. Medication error reports;

iili. Computerized medical records;

iv. Quality improvement minutes and reports;
v. Admission applications and records;

vi. Veterans’ memorial'homes waiting lists; and
vii. Residents’ financial affairs;

4. Concerning veterans’ programs:

i. Post-Traumatic Stress Disorder/Readjustr;lent Counseling Program records of individual
participants;

ii. Clinicians’ reports for the treatment/counseling of individual participants; and

iii. Individual student records kept by the New Jersey State approving authority;

5. Concerning human resources:

i. Personnel files to include those of the State Guard and Naval Militia;

ii, Medical files to include workers’ compensation ﬁles;‘

iii. Working documents used to project a reduction in force;

iv. Parts of internal investigations that are sensitive in nature, include protected personal in-

formation, or that would include an employee’s disability;

v. Working documents used in conducting an internal investigation; and

vi. Medical information obtained through interviews;



6. Concerning youth programs and activities:

i. Cadet applications, medical, academic, performance, disciplinary, and family information

files;
ii. Mentor applications and files; and
iii. Serious incident reports involving persons;

7. Information on the donors, lenders, or benefactors regarding the contribution of any arti-
fact or gift for exclusive use by the Museum System, as typically contained on DA Form 2609,

financial reports, or other such records;

8. Concerning emergency operations plans and orders of the New Jersey National Guard,

State Guard, and Naval Militia:

i. All Military Support to Civil Authorities operations plans, operations orders, fragmentary
orders, briefings and related mission tasking and personnel rosters prior to the execution of the

plans; and
ii. All intelligence information, reports or briefings gathered and presented;
9. Concerning the Office of the Inspector General (IG):

i. Correspondence or documents received from a witness or a person requesting assistance;

and
ii. IG report of inspections:
(1) IG report of investigation/inquiry; and
(2) Police reports;

iii. Investigations from other agencies; and



iv. DA Form 1559 R 9;
10. Information concerning individuals as follows:

i. Information relating to medical, psychiatric or psychological history, diagnosis, treatment

or evaluation;

ii. Home addresses, home telephone numbers, personal e-mail addresses or other personal

contact information;
iii. Information in an income or other tax return; and

iv. Information describing a natural person’s finances, income, assets, liabilities, net worth,
bank balances, financial history or activities, or credit worthiness, except as otherwise required

by law to be disclosed;

11. Test questions, scoring keys and other examination data pertaining to the administration

of an examination or an application for public employment or licensing;

12. Records of another department or agency ailocated to j:hat department in the possession
of this Department or any agency allocated to this Department when ?hose records are made con-
fidential by a regulation of that department or agency allocated to that department adopted pur-
suant to N.J.S.A, 47:1A-1 et seq. and Executive Order No. 9 (Hughes 1963), or pursuant to

another law authorizing the department or agency to make records confidential or exempt from

disclosure; and

13. Records of this Department or any agency allocated to this Department held by the Office
of Information Technology (OIT), the State Records Storage Center of the Division of Archives
and Record Management (DARM), in the Department of State, or an offsite storage facility out-

side of the regular business office of the agency. Such records shall remain the legal property of



this agency and be accessible for inspection or copying only through a request to the proper cus-
todian of this Department or agency allocated to this Department. In the event that records of this
Department or any agency allocated to this Department have been or shall be transferred to and
accessioned by the State Archives in the Division of Archives and Records Management, all
such records shall become the legal property of the State Archives, and requests for access to

them shall be submitted directly to the State Archives.



ENVIRONMENTAL PROTECTION

OFFICE OF THE COMMISSIONER

General Practice and Procedure; Non-Public Records

Proposed New Rules: N.J.A.C. 7:1D-3

Authorized By: Bob Martin, Commissioner, Department of Environmental Protection
Authority: N.J.S.A. 47:1A-1, 52:4B-9, 52:13D-21, 52:17B-4, 52:17B-170, and
Executive Order No. 9 (Hughes 1963)

Calendar Reference: See Summary below for explanation of exception to calendar
requirement.

DEP Docket Number: 11-10-11

Proposal Number: PRN 2010-

Submit written comments by (60 days after publication) to:
Alice A. Previte, Esq.
Attention: DEP chket Number 11-10-11
Office of Legal Affairs
P.O. Box 402

Trenton, N.J. 08625-0402

The agency proposal follows:



Summary
Because a 60-day comment peridd has been provided on this notice of proposal,
- this notice is excepted from the rulemaking calendar requirement under N.J.A.C. 1:30-
3.3(a)s5.

The Open Public Records Act, N.J.S.A. 47:1A-1 et seq. (OPRA), provides that all
government records shall be subject to public access unless exempt from such access by
P.L. 1963, c.73 as amended and supplemented, any other statute, resolution of either or
both houses of the Legislature, regulation promulgated under the authority of any statute
or Executive Order of the Governor, Rules of Court, any Federal law, Federal regulation
or Federal order.

OPRA provides that é public agency should be mindful of tht_a need to safeguard
from public access a citizen’s personal information with which it has been entrusted
when disclosure would violate the citizen’s reasonable expectatic;n of privacy. There are
also caiegories of documents the disclosure of which would interfere with Department
operations, or the safety and security of citizens of New Jersey. Proposed new N.JLA.C.
7:1D-3 is designed to serve both of these legislative policies by facilitating public access
to government records while balancing citizens’ reasonable expectations of privacy and

the integrity and effectiveness of governmental operations.

N.J.A.C. 7:1-3 Non-Public Records
Proposed new Subchapter 3 identifies records that the Department has identified
as non-public and not subject to production. Unlike confidential information, which the

Department will redact in accordance with OPRA, N.J.S.A. 47:14A-1.1 (Definitions,



particularly “government record”), 47: 14A-5 (Times during which records may be
inspected, examined, copied; access; copy fees), rule of court, or similar protection, the
Department will not produce documents of the type identified in proposed Subchapter 3.
The categories of documents are the same as were protected under Executive Order 21
(McGreevey 2002), as modified by Executive Order 26 (McGreevey 2002) (collectively,
the EOs), except as specifically identified below.

As set forth in proposed N.J.A.C. 7:1D-3.1, Scope, the records identified are not
the only records that are not subject to prodﬁction. Throughout the Department’s rules in
Title 7 of the Administrative Code are program-specific categories of records. The
categories in the proposed subchapter are also in addition to those documents that are
exempt, or are not deemed “government records,” under OPRA, N.I.S.A. 47-14A-1.1,
Definitions.

The Department proposes at N.J.A.C. 7:1D-3.2(a)1 to make records relating to
mediation proceedings conducted by or on behalf of the Department confidential. This
exemption is intended to help ensure the integrity of fhe mediations the Department
conducts, since mediations may not involve attorneys, and the attorney-client privilege
would not attach as it would for settlement discussions. The New Jersey courts have
stressed that mediation proceedings should be confidential. The final agreement that
results frc;m the mediation will be a government record, subject to production under
OPRA.

Proposed N.JLA.C. 7:1D-3.2(a)2 makes confidential those records that reveal the
identity of a complai'nant. This exemption is supported by the OPRA exemption for

records of criminal investigations, which records would include the identity of the



complainant. However, the Department believes protection of the identity of
complainants who provide information to the Department in non-criminal matters is
necessary. Release of the identity of complainants could have a chilling effect, for
instance, on the use of the Department hotline to register complaints or potential
violations of the environmental laws and regulations.

Proposed N.J.A.C. 7:1D-3.2(a)3, which applies to documents related to threatened
and endangered animal species, endangered plant species and plant species of concern, is
not among the categories of documents protected under the EOs. The Department will
disclose to a property owner the location of threatened and/or endangered animal species,
endangered plant species and plant species of concern, if the animal or plant is on the
property. Likewise, if a permit, application or approval decision is challenged, and the
decision was based on the location of an endangered and/or threatened animal species,
endangered plant species, or plant species of concern, then the Department will provide
records relating to the specific resource and location relied upon. A confidentiality
agreement may be required if the Department determines that such is necessary to
prevent harm to the plant or animal species or its habitat. Harm could include, for
example, further depletion through poaching, collection; or destruction of habitat.

The Department does not want to risk the possibility that someone will harm
(intentionally or otherwise) a plant or animal that is the subject of Department protection,
which could happen if the Department made the locations of the plants or animals readily
available. Through this exemption, the Department is trying to balance the need of
property owners against the Department’s obligation to protect threatened and

endangered animal species, endangered plant species and plant species of concern.



Proposed N.J.A.C. 7:1D-3.2(b) identifies as non-public those records that have
homeland security implications. If access to the record would interfere with the State’s
security, then the record will not be produced. Records that fall into this category include
policies or plans for responding to emergencies, certain information relating to nuclear
power plants, low level generators of radioactive waste, national defense information
relating to Lockheed Martin’s Aegis Radar System facility, environmental emergency
procedures, inundation maps that are submitted as part of Emergency Action Plans under
the Dam Safety Standards; Discharge Prevention Containment and Countermeasures and
Discharge Cleanup Removal Plans and related general site plans; and certain raciioactive
materials licenses and advisories.

The Department does not propose to include offsite consequence analyses
developed pursuant to the Toxic Catastrophe Prevention Act, which are included in the
EOs, because such records have been addressed in the Toxic Catastrophe Prevention Act
Program rules, N.J.A.C. 7:31 (40 N.JR. 5109(a), 41 N.J.R. 1206(b)).

The Department proposes at N.J.A.C. 7:1D-3.2(c) to protect information related
to Green Acres and Natural Lands Trust acquisitions, program offerings, active projects,
and tiﬂc investigations, if disclosure would jeopardize these transactions. The
Department is concerned that releasing this information would hamper negotiations for
land purchases. The State’s bottom line would be known, while the seller or other
potential purchaser of a property would not be required to divulge such information while
negotiating a possible sale. The records shall be made available no later than 48 hours

before formal action is to be taken, except under certain circumstances.



The proposed exemption is not identical to the exemption authorized under the
EOs, insofar as the Department proposes to define “active project” as one that has been
initiated within two years of the date of the appraisal. This will limit the exemption to
only those projects that are likely to be undertaken. Records regarding projects that have
not been initiated more than two years after the date of the appraisal would be subject to
access under OPRA.

The confidentiality of the information until the closing of title is essential to the
integrity of the contracts for purchase, the funétioning of the programs, and the
achievement of the goals of acquiring and preserving open space and natural resources.
This exemption balances the public’s interest in the information with the Department’s
obligation to ensure that the taxpayers’ and State’s interests in these transactions are

protected.

Social Impact

~ The proposed new rules implement the requirements of OPRA. The proposed
rules will have a positive social impact by establishing the scope of public access to
government records held or controlled by the Department. OPRA requires that
government records be readily accessible for inspection, copying or examination by
citizens of this State unless exempt by law or regulation, and also calls upon a public
agency to safeguard from public accesé a citizen’s pérsonal information with which it has
been entrusted when disclosure would violate the citizen’s reasonable expectation of
privacy. These proposed rules attempt to balance the competing policies in the statute

and to exclude records where it would not be in the public interest to permit disclosure or



copying of certain records. The proposed rules also provide safeguards to protect
endangered and/or threatened animal species, endangered plant species or plant species of
concern from further harm; Green Acres and Natural Land Trust land acquisitions if
disclosure would jeopardize those transactions; emergency information such as certain
emergency preparedness information or nuclear power plant information where
disclosure would jeopardize health, safety and welfare; records that reveal the identify of
a complainant; and certain information that is a concern from a domestic security

perspective.

Economic Impact
The proposed new rules will not have an economic impact on the public. The
rules imposc no fees or other charges. To the extent that the public must pay for access

to government records, the fees are set forth in OPRA, N.J.S.A. 47:1A-1 et seq.

Federal Standards Statement
Executive Order No. 27(1994) and N.J.S.A. 52:14B-1 et seq. (P.L. 1995, ¢. 65)
require State agencies that adopt, readopt or amend State regulations that exceed any
Federal standards or requirements to include in the rulemaking document a Federal
standards analysis. Although there is a comparable Federal law (Freedom of Information
Act, 5 US.C. 550a et seq.), the Federal law does not apply to records of State

government. Accordingly, no Federal standards analysis is required.

Jobs Impact



The proposed new rules will not have an impact on the number of jobs generated

or lost in the private sector in New Jersey.

Agriculture Industry Impact

The proposed new rules will not have an impact on the agriculture industry in

New Jersey.

Regulatory F lexibility Analysis
As re(juired by the New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq., the Department has evaluated the reporting, recordkeeping and other compliance
requirements that the proposed rulemaking would impose upon small businesses. The
proposed new rules do not impose reporting or recordkeeping requirements on small
businesses, as defined in the Regulatory Flexibility Act. The proposed rules impose
restrictions on access to Department documents on all persons seeking access to

government records pursnant to OPRA. There is no exception for small businesses.

Smart Growth Impact
Executive Order No. 4 (2002) requires State agencies that adopt, amend or repeal
State regulations to include in the rulemaking document a Smart Growth Impact
statement that describes the impact of the proposed amendments on the achievement of
smart growth and implementation of the State Development and Redevelopment Plan
(State Plan). The proposed rulerﬁaking does not relate to the State’s official land use and

development policies in a way that would either encourage or discourage any



development or redevelopment in this State contrary to the guiding principles of the State
Plan. As a result, the Department does not expect this rulemaking to have an impact on

the State’s achievement of smart growth, or implementation of the State Plan.

Housing Affordability Impact
Pursuant to N.I.S.A. 52:14B-4, as amended effective July 17, 2008, by P.L. 2008,
c. 46, the Department has evaluated the proposed rulemaking to determine the impact, if
any, on the affordability of housing. The Department has determined that the proposed
rules will evoke no influence in tﬁe overall average cost associated with housing in the

State. The rules relate solely to the Department’s production of government records.

Smart Growth Development Impact
Pursuant to N.J.S.A. 52:14B-4, as amended effective July 17, 2008, by P.L. 2008,
c. 46, the Department has evaluated the proposed rulemaking to determine its impact, if
any, on smart growth development. The Department has determined that the proposed
rules will not impact housing production in Planning Areas 1 or 2, or within designated

centers, under the State Development and Redevelopment Plan, as the proposed rules

relate to production of government records.

Full text of the proposed new rules follows:

SUBCHAPTER 3 NON-PUBLIC RECORDS



7:1D-3.1 Scope

The categories of records in NJ.A.C. 7:1D-3.2, Records not subject to disclosure, is in
addition to protections that are contained in the Open Public Records Act (OPRA),
N.I.S.A. 47:14A-1 et seq., any applicable statute, resolution of one or both houses of the
Legislature, regulation, Executive Order of the Govemnor, court order, or subject area-
specific protection in Title 7, Department of Environmental Protection, of the New Jersey

Administrative Code.

7:1D-3.2 Records not subject to disclosure

(a) The documents, files, data and other records of the Department that are listed
below shall not be deemed to be government records subject to public access pursuant to
OPRA. Such records shall not be available for inspection, examination or copying by
members of the public or by any other individual except authorized members and
employees of the Department or except as provided by order of the Governor of the State,
a court or tribunal of competent jurisdiction, or applicable law:

1. Records relating to mediation proceedings conducted by or on behalf of the
Department, except that any records that were open for public inspection, examination or
copying prior to mediation shall continue to be available for public inspection,
examination or copying during and after mediation. Final agreements resulting from
mediation shall be available for public inspection, examination or copying;

2. Records that reveal the identity of a complainant; and

3. Portions of records containing the precise location of endangered and/or

threatened animal species or endangered plant species or plant species of concern.
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1. Notwithstanding paragraph (a)3 above:

(1) The Department shall disclose the precise location of endangered and/or
threatened animal species, endangered plant species or plant species of concern to the
owner of land upon which the animal or plant species has been located.

) If the Department denies or issues any permit or approval, where any of the
aforementioned actions is the subject of a challenge in any administrative or judicial
forum, the applicant, or any other person with a constitutional or statutory right to a
hearing on that action by the Department, may request, and the Department shall provide,
only those Department records containing the location(s) of endangered and/or threatened
animal species, endangered plant species or plant species of concern relied upon by the
Department to make any of the denials, approvals, or det;:rminations.

3) Prior to providing the records containing the location(s) of endangered and/or ’
threatened animal species, endangered plant species or plant species of concern under (1)
or (2) above, the Department shall redact the name(s) of the person(s) who provided the
information contained in the records provided under (1) or (2) above if the Department -
determines that the person(s) providing such information did not provide this information
in the course of his or her employment with the State of New Jersey.

ii. If the Department determines that disclosure under (a)3i above likely to create a
substantial risk of harm, theft, or destruction to the species or habitats or the are.a or place
where the species or habitats are located, the Department may require the recipient of the
information to state in writing prior to access to the records that he or she shall keep the
precise location of endangered and/or threatened animal species, endangered plant

species or plant species of concern confidential.
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il For the purposes of (a)3, the term “endangered and/or threatened animal species’
shall have the meaning(s) of the terms “endangered” and/or “threatencd” as these terms
are defined at N.J.A.C. 7:25-4.1. The term “endangered plant species” shall have the
meaning of “endangered species™ as the term is defined at N.J.A.C. 7:5C-1.4. The term
~ “plant species of concern” shall have the meaning as set forth at N.J.A.C. 7:5C-3.1.

(b)  The Department shall withhold any record if the Department determines that the
inspection, examination or copying of that record would substantially interfere with the
State’s ability to protect and defend the State and its citizens against acts of sabotage or
terrorism, or which, if disclosed, would materially increase the risk or consequences of
poténtial acts of sabotage or terrorism. Such records include, but are not limited to:

1. Any inventory of enforcement resources, including standard operating procedures,
compiled and any policies or plans compiled by the Department pertaining to the
mobilization, deployment, or tactical operations involved in responding to emergencies,
including employee emergency contact information;

2. Information related to a nuclear power plant, which, if disclosed, would
jeopardize the public health, safety and welfare or the security of the plant;

3. Listing of Low Level Radioactive Waste generators including amounts of waste

generated and shielding designs for sources of radiation;

4, National defense related information from Lockheed Martin’s Aegis Radar
System facility;
5. Environmental Emergency Procedures detailing plans such as emergency

procedures for wastewater treatment facilities pursuant to New Jersey Pollutant

Discharge Elimination rules, N.J.A.C. 7:14A-6.12(D);
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6. Inundation maps submitted as part of Emergency Action Plans pursuant to Dam
Safety Standards, N.J.A.C. 7:20-1.7(f) and 1.11(1});

7. Discharge Prevention Containment and Countermeasures and Discharge Cleanup
Removal Plans and related general site plans; and

8. Radioactive Materials Licenses issued by the Nuclear Regulatory Commission
and advisories issued by the Nuclear Regulatory Commission that address lessons
learned, security or enforcement issues.

{c) Information related to Green Acres and Natural Lands Trust land acquisitions,
program offerings and active projccfs, including appraisals, valuations and title
investigations shall be made available for public inspection, examination and copying no
later than 48 hours before formal action is to be taken on any land transaction, program
offering or active project unless the land transaction, program offering or active project is
actively under negotiation, a binding contract has not been executed, or disclosure of the
information would jeopardize the laﬁd transaction, program offering or active project.

An active project is one that has been initiated within two years of the date of appraisal.
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Based on consultation with staff, I hereby certify that the above statements, including
the Federal Standards Analysis addressing the requirements of Executive Order No. 27
(1994) and N.J.S.A. 52: 14B-23, permit the public to understand accurately and plainly
the purposes and expected consequences of this proposal. 1 heréby authorize this

proposal.

Date:

Bob Martin, Commissioner
Department of Environmental Protection
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November 1, 2010

The Honorable Robert Martin
Commisgioner

Department of Environmental Protection
401 East State Street

PO Box 402

Trenton, NJ 08625-0402

RE: General Practice and Procedure; Non-Public Recoxrds
Proposed New Rules: N.J.A.C. 7:1D-3

Dear Commissioner Martin:

Pursuant to section 3 of P.L. 2004, c¢. 89, the Smart Growth
Ombudsman has reviewed the referenced notice of proposal and has
determined that, although the proposal pertains to the smart
growth areas because it is a proposal that would apply
. statewide, the subject matter of the proposal is not addressed
in the State Development and Redevelopment Plan and, therefore,
the proposal is not inconsistent with that Plan.

Please do not hesitate to contact me if you have any

questions or desire additional information regarding this
determination.

Sincerely,

Cﬁarles A. Richman
Smart Growth Ombudsman

New Jersey is an Equal Opportunity Employer » Printed on Recycled paper and Recyclable



AGRICULTURE

verification upon request of the Department. Historically, the Department
has found that most nurseries and plant dealers utilize one to four
suppliers of rose plants, requiring the filing and maintenance of one to
four inspection certificates, No professional services are likely to be
needed to comply with these mles.

To the extent that these rules add a better quality product to the siream
of commerce and decrease the number on virus infected plants shipped to
the State, the readoption of these rules will be beneficial to both small
businesses and consimers, alike. No differentiation in requirements based
upon business size is, therefore, provided.

Smart Growth Impact

These rules proposed for readoption implement economic
development strategies ouflined in the Department’s Smart Growth Plan.
The rules proposed for readoption are consistent with the State’s smart
growth goals as they encourage the continued viability of the State’s
nursery industry. Therefore, the Department anticipates that there will be
a positive impact on the achievement of smart growth and the
implementation of the State’s Development and Redevelopment Plan.

Housing Affordability Impact
The rules proposed for readoption will have an insignificant impact on
affordable housing in New Jersey and there is an extreme unlikelihood
that the rules would evoke a change in the average costs associated with
housing because the rules prevent the movement into the State of
diseased, virus infected rose plants.

Smart Growth Development Impact
The rules proposed for readoption will have an insignificant impact on
smart growth and there is an extreme unlikelihood that the rules would
evoke a change in house production in Planning Areas 1 or 2 within
designated centers under the State Development and Redevelopment Plan
in New Jersey because the rules prevent the movement into the State of
diseased, virus infected rose plants.

Full text of the rules proposed for readoption may be found in the
New Jersey Administrative Code at NJ.A.C, 2:19.

COMMUNITY AFFAIRS
(a)

THE COMMISSIONER
Government Records

Proposed New Rules: N.J.A.C. 5:3

Authorized By: Lori Grifa, Commissioner, Department of
Community Affairs.
Authority: N.J.S.A. 47:1A-1, 52:14B-3 and 52:27D-3(f); and
Executive Order No. 9 (Hughes 1963}
Calendar Reference: See Summary below for explanation of
exception to calendar requirement.
Proposal Number: PRIN 2010-266.
Submit written comments by December 31, 2010 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
PO Box 802
Trenton, NJ 08625
Fax No. (609) 633-6729

The agency proposal follows:

: Summary

The Open Public Records Act, P.L. 2001, c. 404, (“the Act”) became
effective July 7, 2002. This law expanded the public’s right of access to
government records and facilitated the way in which access is to be
provided by custodians of those records. .

On July 1, 2002, the Department of Community Affairs, in common
with other State agencies, proposed rules establishing the process by
which members of the public may seek access to government records in

(CITE 42 N.J.R. 2520)

PROPOSALS

the possession or control of the Department or agencies within the
Department under the revised law. Due to subsequent directives given to
all agencies, however, these proposed rules were never adopted.
However, they became effective, and were deemed to have continued in
effect, pursuant to Executive Order No. 21 (McGreevey 2002). The
Government Records Council subsequently affirmed this understanding.
However, in the recent case of Slaughter v. Government Records Council,
413 N.J. Super. 544(App. Div. 2010), the Appellate Division reversed the
ruting of the Government Records Council and held that Executive Order
No. 21 was applicable for an interim period only, but allowed the
department whose records were at issue in the Slaughter case uatil
November 5, 2010 to adopt the exemptions from disclosure that had been
proposed in 2002, either in their original or medified form. Since the
holding of the Appellate Division applies equally to the rules of other
agencies, including the Department of Community Affairs, the
Department is therefore re-proposing the rule proposal published on July
1, 2002 at 34 N.JLR. 2175(a), without the requirement, invalidated by a
subsequent court decision, that requests could only be submitted on a
form approved by the Department.

The Act requires the custodian of government records of a public
agency to adopt a form for providing public access to governmient
records, though use of this form is not mandatory. The proposed rules in
Subchapter 1 establish a process to be followed by members of the public
who seek access to government records held or controlled by agencies
within the Department.

The Act provides that all government records shall be subject to public
access unless exempt from such access by: P.L. 1963, c¢. 73 as amended
and supplemented; any other statute; resolution. of either or both houses
of the Legjslature; regulation promulgated under the authority of any
statute or Execuiive Order of the Governor; Rules of Court; any Federal
law, Federal regulation or Federal order. The Commissioner, pursuant o
N.ILS.A. 47:1A-1 et seq. and Executive Order No. 9 (Hughes 1963},
proposes to classify as exempt from public access certain records held or
controlled by the Department or agencies within the Department. The Act
also provides that a public agency should be mindful of the need to
safeguard from public access a citizen’s personal information with which
it has been entrusted when disclosure thereof would violate the citizen’s
reasonable expectation of privacy. The rules proposed in Subchapter 2 are
designed to serve both these legislative policies by facilitating public
access to government records while, at the same time, balancing citizen’s
reasonable expectations of privacy and the integrity and effectiveness of
governmental operations.

Subchapter 1,  Access to Government Records

Proposed new N.J.A.C. 5:3-1.1 states the scope and applicability of the
rules contained in the subchapter, These new rules apply to agencies
under the supervision of the Commissioner and those not under the
supervision of the Commissioner, commonly known as “in but not of”
agencies.

Proposed new N.JLA,C. 5:3-1.2 provides that the Commissioner will
designate a person to be Depariment records custodian. This person will
be the custodian of records for the Office of the Commissioner. Each
division director or agency shall designate a custodian of records for that
division or agency. The address of custodians of record shall be made
available to the public by posting on the Department web site.

Proposed new N.J.A.C. 5:3-1.3 provides that the Department is to
provide a form to standardize requests for access to government records.
Such a form is currently in use. On this form, the requestor is asked to
provide certain information, including a name, address and telephone
number;, a brief description of the records requested, type of access
(examination, inspection or copying) and medium requested; and the
requestor’s signature and date submitted to the proper custodian. The
form also provides space for: specific directions and procedures for
requesting a government record; which records will be made available;
when the record will be available; the fee to be charged; the amount of
prepayment of fees that is required; a statement of the requestor’s right to
challenge a denial and the procedures for challenging a denial; whether
the requestor has agreed to grant an extension of time; the toll free
number of the Government Records Council; a certification by the
requestor that they have not been convicted of an indictable offense; the
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custodian to sign and date; and reasons if access is denied. Copies of the
form shall be available at division and agency offices and on the
Department and agency web site. Use of the form is not mandatory.

Proposed new N.JA.C. 5:3-14 establishes the procedure for
submitting requests for access to government records. Requests may be
band delivered during normal business hours, mailed or transmitted
electronically by facsimile or e-mail to the appropriate division or agency
custodian. Al requests must be delivered to the appropriate division or
agency custodian of records in order to trigger the requirements of the
pubtlic access to government records law. Upon receipt of the request, the
custodian will review it for clarity and completeness and will advise the
requestor of any deficiencies or request additional information, provided
the requestor has included contact information. The requestor’s identity
will be required in order to ensure compliance with the provision of the
law that prohibits a person convicted of an indictable offense under the
laws of this State, any other state or the United States, from receiving
personal information concerning the person’s victim or the victim’s
family. Requests for records will be assigned a tracking number that will
be used to track the request and respond to inquiries. The custodian will
estimate the fee, including the cost of any special services or mailing
requested. In accordance with the holding of the Appellate Division in the
case of Smith v. Hudsan County Register, 411 N.J. Super. 538 (App. Div.
2010), the fees shall not exceed actual cost, unless otherwise provided by
law or regulation. A request shall not be deemed complete, and records
shall not be provided, until any required payment is received by the
custodian. A requestor will alse be required to prepay any special mailing
or delivery costs such as FedBEx, UPS or Express Mail, but will not be
charged for ordinary mailing costs. There is no charge for merely
mspecting records.

Proposed new N.J.A.C. 5:3-1.5 provides that the balance of any fee
over and above the estimated prepaid fee is due on delivery of the record.

Proposed mew N.J.A.C. 5:3-1.6 specifies the records for which a
citizen is ordinarily entitled to immediate access. These documents
include budgets, bills, vouchers, contracts and public employee salary
and overtime information.

Proposed new N.JA.C. 5:3-1.7 provides that, except as otherwise
provided by law, if the custodian fails to grant access to a government
record within seven business days after the custodian receives the
completed request or such other time as may be required under the law or
may be agreed upon, the failure will be deemed a denial of the request for
access. As provided in the statute, a custodian need not respond to an
anonymous request until the requestor again contacts the custodian.

Proposed new N.J.A_C. 5:3-1.8 provides that if requested records are
archived or stored, the custodian will advise the requestor of the date the
records will be available and the estimated cost within seven business
days of receipt of the request. This section codifies the requirements of
the statute.

Proposed new N.J.A.C. 5:3-1.9 codifies the requiremenis of the statute
concerning delivery of records in the medium requested. The custodian
will deliver the record in the medium requested unless the agency does
not maintain the record in that medinm and cannot reasonably convert it.
In such a case, the custedian will advise the requestor of the cost of
providing the record in the medium requested, Such charge may include
labor.

Proposed new N.JLA.C. 5:3-1.10 deals with the computation of time.
Consistent with statutes, court rules and case Iaw, it provides that in
computing the time period for granting access, the day the request is
received is not included in the computation, but the last day of the period
so computed is to be included. This section also clarifies that a request is
not complete until all necessary information is provided by the requestor
and all applicable fees are paid.

Subchapter 2. Confidentiality of Records

Proposed new Subchapter 2 contains a list of records deemed by the
Commissioner to be confidential and not subject to public access under
the provisions of N.J.S.A, 47;1A-1 et seq. as amended and supplemented.
This subchapter is proposed under the authority of N.1LS.A. 47:1A-1 et
seq. and Executive Order No. 9 (Hughes 1963). Under authority of the
statute, that Executive Order authorized the head or principal executive of
each principal department of State government to adopt and promulgate

NEW JERSEY REGISTER, MONDAY, NOVEMBER 1, 2010

COMMUNITY AFFAIRS

regulations setting forth which records of the department shall not be
deemed public records. The rules apply to all divisions within the
Department as well as those assigned or allocated to the Department,
commonly known as “in, but not of” agencies. Proposed new N.J.A.C.
5:3-2.1 describes the scope and applicability of the subchapter.

Proposed new NJA.C. 5:3-2.2 sets forth those records of the
Department that are not deemed governinent records for the purposes of
N.LS.A. 47:1A-1 et seq. as amended and supplemented. The categories
listed are intended to supplement and clarify statutory categories as they
apply to the Department.

Building plans submitted in conjunction with permit applications, as
well as information concerning buildings in the high hazards use group
and life hazard uses involving hazardous substances or materials, are
declared to be nonpublic in the interest of safeguarding public safety and
individual security.

Notices, orders, reporls and decisions not yet served upon the
person(s) to whom they are directed are declared to be nonpublic because
the investigation or proceeding is not complete until the person(s)
involved receive(s) proper notice. Moreover, it is unfair to have third
parties learn about the cutcome of a preceeding or investigation before
the person(s) involved.

Information concemning loan or tax credit applications in progress or
negotiations between parties must be treated as nonpublic in accordance
with the general principle that financial information is not subject to
public disclosure. :

Contract negotiations must be kept nonpublic in fairness to the parties
and in accordance with the statutory language concerning not giving
advantage to competitors.

Requests or complaints submitted by individuals must be kept
nonpublic in order to encourage people fo provide the Department with
information that will assist it in carrying out its statutory obligations.

Notes of mediators or others involved in dispute resolution must be
nonpublic in order io allow such dispute resolution to fiunction. A
mediator’s notes are part of a dispute resolution process, and must have
the same confidential status as inter-agency or intra-agency deliberative
material.

Various categories of personal and financial information concerning
individuals are declared to be nonpublic because the legitimate
expectation of individual privacy with respect to such matters outweighs
any need of the public to have such information.

Test questions, scoring keys and other examination data pertaining to
examinations or applications for public employment or licensing are
declared to be nonpublic in order to protect the integrity of the
examination or application process.

Records of other departmenis held by this Department are given the
same status in this Department as they have in the other department. It is
necessary that the same records be treated in a uniform manner by any
agency that has possession of them. For similar reasons, records of this
Department held by the Office of Information Technology or the Division
of Archives and Record Management are declared to be available for
inspection or copying only through this Depariment.

‘Because a 60-day comment period has been provided on this notice of
proposal, this notice is excepted from the rulemaking calendar
requirement of N.JLA.C. 1:30-3.3(a)5.

Social Impact

The proposed new rules implement the requirements of N.JI.S.A.
47:1A-1 et seq. as amended and supplemented by P.L. 2001, c. 404, As
has been the case during the eight years in which the proposed rules have
been deemed to have been in effect, the proposed new rules will have a
positive social impact by establishing a procedure for public access to
government records held or controlied by the Department of Community
Affairs. The law requires that government records be readily accessible
for inspection, copying or examination by citizens of this State unless
exempt by law or regulation, but also calls upon a public agency to
safeguard from public access a citizen’s personal information with which
it has been entrusted when disclosure would violate the citizen’s
reasonable expectation of privacy. These proposed new rules attempt to
balance the competing policies in the statute and to exclude records
where it would not be in the public interest to permit indiscriminate
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disclosure or copying of certain records. The proposed new rules also
provide safegnards to protect public safety and assure fairness for
members of the public who receive notices from the Department, provide
information to it or are involved in disputes in which it provides
mediation.

Economntic Impact

As has been the case for the past eight years, the proposed new rules
will not have an economic impact on the public in excess of that provided
by the statute. Persons requesting copies of government records will be
required to pay fees not exceeding actual copying costs. The cost incurred
will depend on the type and volume of records requested and the medium
of delivery.

The Department, however, will incur costs in processing requests for
access to government records in the time set by the Act.

Federal Standards Statement
A Federal standards analysis is not required because the proposed new
rules are not subject to any Federal standards. The Federal Freedom of
Information Act, 5 U.S.C. §§ 550a et seq., does not apply to records of
State government and does not constitute a Federal standard.

Jobs Impact
As has been the case for the past eight years, the proposed new rules
will not have an impact on the number of jobs generated or lost in the
private sector in New Jersey. The rules may, however, require public
agencies in this State to increase the number of employees designated to
respond to requests for public access.

Agriculture Industry Impact
The proposed new rules will not have an impact on the agriculture
industry in New Jersey.

Regulatory Flexibility Analysis

The proposed new rules do not impose reporting or recordkecping
requirements on small businesses, as defined in the Regulatory Flexibility
Act, NJS.A. 52:14B-16 et seq. The proposed new rules impose
compliance requirements on all persons seeking access to government
records pursuant to N.J.S.A. 47:1A-1 et seq. as amended and
supplemented. All persons, including small businesses, will be required
to submit requests for access to government records on a form approved
by the Department. The statute requires the custodian of records to adopt
a form for access to records. The statute authorizes fees for copies of
government records. There is no exception for small businesses. The cost
depends on the number of copies requested. The proposed new rules
provide that the fee will be in the amount autherized by the statute, The
cost to the Department of providing the record does not depend on
whether the requestor is a small business.

Smart Growth Impact
The proposed new rules will not have an impact on the achievement of
smart growth or the implementation of the State Development and
Redevelopment Plan.

Housing Affordability Impact
The proposed new rules concern access to governmental records. The
rules would be most unlikely to have any impact upon housing
production costs or to affect housing affordability.

Smart Growth Development Impact
The proposed new rules concern access to governmental records. The
rutes would be most unlikely to have any impact upon housing
production within Planning Areas 1 and 2 or within designated centers
under the State Development and Redevelopment Plan.

Full text of the proposed new rules follows:

CHAPTER 3
GOVERNMENT RECORDS
SUBCHAPTER 1. GENERAL PROVISIONS
5:3-1.1 Scope and applicability

The rules in this subchapter shall apply to the Department of
Commurity Affairs and all divisions and agencies in the Department,
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including those agencies allocated to the Department to satisfy the
requirements of Article V, Section 4, Paragraph 1 of the New Jersey
Constitution, commonly known as “in but not of” agencies.

5:3-1.2 Custodian of records

(2) Pursuant to P.L. 2001, c. 404, the Commissioner shall designate a
custodian of records for the Department of Community Affairs, who shall
be responsible for requests for access to government records of the Office
of the Commissioner.

(b) Each division director, agency director or governing body, as the
case may be, shall designate a custodian of records or designee who shall
be responsible for requests for access to records held or controelled by that
division or agency.

(c) The address and other contact information for each records
custodian shall be made available to the public by posting on the
Department of Community Affairs websile www.state.nj.us/dca.

5:3-1.3 Requests for government records

(a) All requests for access to government records pursuant to N.JS.A.
47:1A-1 et seq., as amended and supplemented, held or controlled by the
Department of Community Affairs, or a division or agency thereof, shall
be in writing. The Department shall provide 2 form that may be used for
this purpose. For the purposes of this chapter, access means inspection,
examination or copying.

(b) The requestor shall be requested to provide the following
information on the form:

1. The name, address, and telephone number of the requestor;

2. A description of the government record sought, method of access
and if copies are sought, the medium requested and mode of delivery; and

3. The date submitted to the division or agency custodian.

{c) The request form shall also include an identified space for:

1. The custodian to indicate whether the request is granted or denied;

2. Specific directions and procedures for requesting a record;

3. A statement that prepayment of fees is required and the fees to be
charged; ’

4. The time petiod within which the public agency is required to make
the record available;

5. The custodian to sign and date the form;

6. A statement of the requestor’s right to challenge a decision by the
custodian to deny access;

7. The reasons for a denial of a request, in whole or in part;

8. The procedures for challenging a denial of access;

9. The custedian to indicate whether the requestor has agreed to grant
an extension of time; ’

10. A certification by the requestor that they have not been convicted
of an indictable offense under the laws of this State, any other state or the
United States; and

11. The tol} free number of the Government Records Council.

(d) Copies of the request form shall be available at the office of the
Department custodian, all division and agency offices, on the Department
website, and division or agency website, if any.

5:3-1.4 Procedures for requests .

{a) Requests shall be hand-delivered during normal business hours of the
public agency, mailed, or transmitted electronically by facsimile, e-mail or
website access by the requestor to the appropriate division or agency
custodian of records.

(b) Any officer or employee of the Department who reccives a request
for access to a governmeni record shall direct the requestor to the
appropriate division or agency custedian of the record. .

(c) Upon receipt of the request, the custodian shall review the request
for clarity and completeness, If the request is unclear as to the
government record requested, the custodian shall advise the requestor of
the deficiency, provided contact information is included with the request.
The custodian may require the requestor to provide additional
information to identify the record or to ascertain the requestor’s identity
and status to determine whether access is authorized. The custodian shall
deny a request for access if the request is unclear or incomplete after
attempting to reach a reasonable resolution with the requestor. A request
shall not be deemed complete until the pre-payment required under this
section is received by the custodian.
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(d) All inquiries and processes involving the request shall include a
tracking number.

(e} Upon receipt of a request for a copy of a record, the custodian shall
estimate the cost of providing such a copy and shall require the pre-
payment of the estimated sum, and of any special mailing or delivery
costs. Payment shall be made by cash, check or money order payable to
the “Treasurer, State of New Jersey” and shall not exceed actual copying
costs, unless otherwise provided by law or regulation.

(f) The custodian shall respend to the request in writing within seven
business days and provide the requestor with the amount of any copying
cost and directions for submitting payment.

(g) No fee shall be charged for inspecting or examining govemment
records.

(h} Upon request, a custedian may allow requestors to use their own
photocopying equipment to copy public records, provided that it will not
disrupt the business operations of the custodian and will not endanger the
public records. No special fee shall be charged to a requestor who utilizes
its own equipment.

5:3-1.5 Delivery of records

The custodian shall notify the requestor when the records are available
and shall collect any additional fees and charges, if applicable, that are
due prior to delivery of copies.

5:3-1.6 Immediate access to certain records

Immediate access ordinarily shall be granted for requests to inspect,
examine or copy budgets, bills, vouchers, contracts, including collective
negotiations agreements and individual employment contracts, and public
employee salary and overtime information. )

5:3-1.7 Failure to respond

Except as provided in this section, a custodian shall grant or deny
access within seven business days after receiving a request completed in
accordance with N.JLA.C, 5:3-1.4 or such additional time as may be
allowed by law or these rules or as may be agreed to by the requestor.
The failure to grant access shall be deemed a denial of the request, unless
the requestor has elected not to provide a name, address, telephone
number or other means of contact. If the requestor has elected not to
provide contact information, the custodian shaill not be required to
respond until seven business days after the requestor contacts the
custodian seeking & response to the original request.

5:3-1.8 Stored or archived records

If the requested record is in storage or archived, the custodian shall so
advise the requestor within seven business days after the custodian
receives the request. The custodian shall advise the requestor of the date
when the record will be made available. I the record is not made
available by the identified date, the request shall be deemed denied.

5:3-1.9 Requests for copies of a government record in a specified
medium

{a) Unless otherwise specifically requested, copies of records shail be
provided in printed form on letter size paper. The requestor may request
that the agency provide a copy of a record in a specific medium, If the
agency maintains the government record in the medium requested, the
custodian shall provide the record in the medium sought.

(b)If the agency does not maintain the government record in the
medium requested, the custodian shall cenvert the record to the medium
requested if reasonable or provide a copy in some other meaningful
medium. If a requestor asks for copies of a record in a medium not
routinely used by the agency, not routinely developed or maintained by
the agency, or requiring a substantial amount of manipulation or
programming of information technology, the custodian may charge, in
addition to the actual cost of duplication, a special charge which shall be
reasonable and shall be based upon the cost of any extensive use of
information technology or for the labor cost of providing the service
actually incurred. The requestor shall be given the opportunity to review
and object to the charge prior to its being incurred. If the requestor
objects to the charge and refuses to withdraw the request, the custodian
nay deny the request after attempting to reach a reasonable solution that
accommodates the interests of the requestor and the agency.
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(c) Whenever the nature, format, manner of collation, or volume of a
government record embodied in the form of printed matter to be
inspected, exarnined or copied is such that the record cammot be
reproduced by ordinary document copying equipment in ordinary
business size or involves an extraordinary expenditure of time and effort
to accommodate the request, the division or ageney may charge, in
addition to the actual cost of duplicating the record, a special service
charge that shall be reasonable and shali be based upon the actual direct
cost of providing the copy or copies. The requestor shall have the
opportunity to review and object to the charge prior to its being incurred.
If the requestor objects to the charge and refuses to withdraw the request,
the custodian may deny the request after attempting to reach a reasonable
solution that accommeodates the interests of the requestor and the agency.

5:3-1.10 Computation of time

(a) In computing any period of time under P.L. 2001, c. 404 or this
subchapter, the business day a completed request for access is received is
not to be included. The last business day of the period so computed is to
be included.

(b) For purposes of P.L. 2001, ¢. 404 and this subchapter, a request for
access is deemed to be complete when the requestor provides the
information required by N.J.A.C, 5:3-2.3 and pre-pays the fees required
by P.L. 2001, c. 404 and this subchapter.

SUBCHAPTER 2. CONFIDENTIALITY OF RECORDS

5:3-2.1 Scope and applicability

The rules in this subchapter shall apply to the Depariment of
Community Affairs and all divisions and agencies in the Department,
including those agencies allocated to the Department to satisfy the
requirements of Article V, Section 4, Paragraph 1 of the New Jersey
Constitution, commonly known as “in but not of” agencies.

5:3-2.2 Records designated confidential

(a) In addition to records designated as confidential pursuant to the
provisions of N.J.S.A. 47:1A-1 et seq., as amended and supplemented,
any other law, regulation promulgated under the authority of any statute
or Executive Order of the Governor, resolution of both houses of the
Legislature, Bxecutive Order of the Governor, Rules of Court, or any
Federal law, Federal regulation or Federal order, the following records
shall not be considered government records subject to public access
pursuant to N.J.S.A. 47:1A-1 ef seq., as amended and supplemented:

1. Building plans submitted in conjunction with any permit
application; :

2. Any information concerning the location or contents of buildings or
structures in Use Group H (high hazard) er of life bazard uses involving
hazardous materials or substances;

3. Notices, orders, reports and decisions not yet served upon the
person(s) to whom they are addressed;

4, Records concerning loan or tax credit applications in progress or
negotiations between or among parties involved in any such application;

5. Records concerning contract negotiations;

6. Requests or complaints submitted by individuals;

7. Notes of mediators or other persons involved in dispute resolution;

8. Information concerning individuals as follows:

i. Information relating to medical, psychiatric or psychological history,
diagnosis, treatment or evaluation;

. Home addresses, home telephone numbers, persenal e-mail
addresses or other persenal contact information;

iii. Information in an income or other tax return;

iv, Information describing a natural person’s finances, income, assets,
liabilities, net worth, bank balances, financial history or activities, or
credit worthiness, except as otherwise required by law to be disclosed;
and

v. Any other information the disclosure of which might reasonably be
expected to endanger the safety of any person;

9, Test questions, scoring keys and other examination data pertaining
to the administration of an examination or an application for public
employment or licensing;

10. Records of ancther department or agency in the possession of this
department or any agency allocated to this department when those
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records are made confidential by a regulation of that department or
agency adopted pursuant te N.J.S.A. 47:1A-1 et seq. and Executive Order
No. 9 (Hughes 1963), or pursuant to another law authorizing the
department or agency to make records confidential or exempt from
disclosure; and

11. Records of this department or any agency allocated to this
Department held by the Office of Information Technology {OIT), the
State Records Storage Center of the Division of Archives and Récords
Manageraent (DARM), in the Department of State, or an offsite storage
facility outside of the regular business office of the agency. Such records
shall remain the legal property of the Department and be accessible for
inspection or copying only through a request to the proper custodian of
this Department or an agency allocated to this Department. In the event
that records of this Department or any agency allocated to this
Department have been, or shall be, transferred to and accessioned by the
State Archives in the Division of Archives and Records Management, all
such records shall become the legal property of the State Archives and all
requests for access to them shall be submitted directly to the State
Archives.

EDUCATION
(a)

COMMISSIONER OF EDUCATION

Fiscal Accountability, Efficiency and Budgeting
Procedures

Contracts of District Superintendents

Proposed Amendments: N.J.A.C. 6A:23A-1.2 and 3.1

Authorized By: Rochelle R. Hendricks, Acting Commissioner,
Department of Education.

Authority: N.J.S.A. 18A:7-16.

Calendar Reference: See Summary below for explanation of
exception to calendar requirement.

Proposal Number: PRN 2010-271.

Public hearings on the agency proposal will be held:

Date: Monday, November 29, 2010

Time: 6:00 P.M. to 8:00 P.M.

Location: North Warren Regional High School auditorium
10 Noe Road-
Blairstown, NJ 07825

Date: Thursday, December 2, 2010

Time: 6:00 P M. to 8:00 P.M.

T.ocation: Cumberland County College
Conference and Events Center

3322 College Drive
Vineland, NJ 08362
Date; Tuesday, December 7, 2010
Time: 6:00 P.M. to 8:00 P.M.

Location; Burlington County Institute of Technology
Westampton Campus auditorium
695 Woodlane Road
‘Westampton, NJ 08060
Subrmit written commenis by December 31, 2010 to:

Eric Taylor, Directer

Office of Statute and Code Review

New Jersey Department of Education

River View Executive Plaza

Building 100, P.O. Box 500

Trenton, New Jersey 08625-0500

The agency proposal follows:

Summary
The Commissioner of Education (Commissioner) proposes that
N.J.A.C. 6A:23A, Fiscal Accountability, Efficiency and Budgeting
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Procedures, be amended as noted in this Summary. The Commissioner is
proposing these amendments pursuant to the authority granted in N.L3.A.
18:7-16, which requires the Commissioner to provide for three public
hearings prior to adoption of these proposed amendments.

The Commissioner proposes to amend NJ.A.C. 6A:23A-1.2 to add
definitions for the following terms: “additional district salary increment,”
“snnual salary,” “high school,” “high school salary increment” and
“maximum salary amount” The Commissioner proposes to amend
N.J.A.C. 6A:23A-3.1 to provide the Executive County Superintendents
with additional standards to be used when reviewing and approving the
contracts of district superintendents. These proposed amendments are in
compliance with the provisions of N.J.S. A. 18A:7-1 et seq.

NJA.C. 6A:23A sets forth, inter alia, the standards by which
Executive County Superintendents shall review and approve the contracts
of district superintendents. The proposed amendments will provide
additional standards to be used by the Executive County Superintendents
that shall limit the maximum annual salary of district superintendents.
The proposed amendments will also provide for the Executive County
Superintendents to review and approve the inclusion of certain salary
increments and bonus provisions in the contracts of district
superintendents.

These proposed amendments will allow district boards of education to
control administrative expenses. The proposed amendments will also
allow a district board of education to enter into a contract with a
superintendent that will reflect the needs and priorities of that school
district, The proposed amendments will also allow for the award of
compensation to superintendents on the basis of the needs and priorities
of a district board of education,

As the Commissioner has provided a 60-day comment period in this
notice of proposal, this notice is exempted from the rulemaking calendar
requirement, pursuant to N.J.A.C, 1:30-3.3(2)5.

A brief summary of the proposed amendments follows:

Subchapter 1. Purpose, Scope and Definitions

This subchapter provides both the purpose and scope of the chapter, as
well as the definitions for the words and terms used in the chapter. The
Department proposes to add, at N.J.A.C. 6A:23A-1.2, definitions for the
following terms: “additional district salary increment,” “annual salary,”
“high school,” “high school salary increment” and “maximum salary
amount.”

Subchapter 3.  Administrator and Board Member Accountability

This subchapter establishes the standards to be used by the Executive
County Superintendents in the reviewing and approving of the contracts
of district superintendents, assistant superintendents and school business
administrators. The subchapter also establishes the process a district
board of education must undertake in the event of an early termination of
the district superintendent. The subchapter also establishes the standards
for the review by the Executive County Superintendents of the
certification of a school business administrator.

N.JA.C. 6A:23A-3.1 Review of employment contracts for
superintendents, assistant superintendents and
school business administrators

This section establishes the standards to be used by the Executive

County Superintendents in the reviewing and approving of the contracts

of district superintendents. The Commissioner proposes to amend

NJA.C. 6A23A-3.1(a) to clarify that the Executive County

Superintendents shall review the contract of any superintendent that has

been reappointed when a district board of education has not given the

requisite notice of intent to a superintendent pursuant to N.JLS.A. 18A:17-

20.1. Additionally, the propesed amendment will clarify that the

Executive County Superintendents shall review, pursuant to this section,

the contract of any acting, interim or otherwise-serving district

superintendent, assistant superintendent, or school business administrator.

The Commissioner proposes to amend N.JA.C. 6A:23A-3.1(b) to
allow for an Executive County Superintendent {o be designated to review
and approve contracts in a county where there is no Executive County

Superintendent.
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