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PURPOSE 
(a) The purpose of this Chapter is to delineate the 
manner in which N.J.S.A. 43:21-19(i)(6)(A), (B), and 
(C), commonly referred to as the "ABC test," shall be 
applied to the question of independent contractor 
status. 

New Jersey’s ABC test has been the test for independent 
contractor status under the State’s Unemployment 
Compensation Law (UCL) since 1936.

In 2015, the New Jersey Supreme Court in Hargrove v. Sleepy’s, 
LLC, 220 N.J. 289, 303 (2015) held that the ABC test set forth in 
the UCL also governs whether an individual is an independent 
contractor under both the New Jersey Wage and Hour Law and 
the New Jersey Wage Payment Law.

abc test–NJ's 90 year old statutory test 
for independent contractor status

N.J.S.A. 43:21-19(i)(6): Services performed by an individual 
for remuneration shall be deemed to be employment subject 
to this chapter (R.S. 43:21-1 et seq.) unless and until it is 
shown to the satisfaction of the division that:

(A) Such individual has and will continue to be free from control 
or direction over the performance of such service, both under his 
contract of service and in fact;

(B) Such service is either outside the usual course of the business 
for which such service is performed, or that such service is 
performed outside all the places of business of the enterprise for 
which such service is performed; and

(C) Such individual is customarily engaged in an independently 
established trade, occupation, profession or business.

Harold G. Hoffman, 41st Governor 
of New Jersey (1935–1938), in 
office when New Jersey adopted 
the ABC Test in 1936.

This law dates back to 1936. For historical reference, around 
that same time FDR is seen here campaigning in Camden, NJ 
October 29, 1936.
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APPLICATION 

(b) This Chapter shall be applied when interpreting each 
statute and each Department of Labor and Workforce 
Development rule where the issue of independent 
contractor status is determined based on an application 
of the ABC test, including, but not limited to: 

• Unemployment Compensation Law, N.J.S.A. 43:21-1 et seq. 
• Temporary Disability Benefits Law, N.J.S.A. 43:21-25 et seq. 
• Wage Payment Law, N.J.S.A. 34:11-4.1 et seq. 
• Wage and Hour Law, N.J.S.A. 34:11-56a1 et seq. 
• Earned Sick Leave Law, N.J.S.A. 34:11D-1 et seq. 
• Call Center Jobs Act, N.J.S.A. 34:21-8 et seq. 
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STATUTORY EXEMPTIONS FROM COVERAGE OR REQUIREMENTS 

(c) Nothing in this Chapter should be construed to alter 
or eliminate statutory exemptions from coverage under, 
or exemptions from the requirements of, the individual 
statutes listed in (b). 

Following are examples of statutory exemptions from 
coverage under, or exemptions from the requirements 
of, the individual statutes listed in (b) in the prior 
slide. 
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EXEMPTION EXAMPLE 1 

SOURCE 

Unemployment compensation law and 
TEMPorary disability benefits law

The exemptions at N.J.S.A. 43:21-19(i)(7), 
43:21-19(i)(9), and 43:21-19(i)(10), from covered 
“employment” under the Unemployment 
Compensation Law and Temporary Disability 
Benefits (TDB) Law 

N.J.S.A. 43:21-19(i)(7), 43:21-19(i)(9), and 43:21-19(i)(10) 
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EXEMPTION EXAMPLE 2 

SOURCE 

WAGE AND HOUR LAW - OVERTIME REQUIREMENTS 

The exemptions at N.J.S.A. 34:11-56a4 from the 
requirement under the Wage and Hour Law that an 
employer pay each employee not less than 1 ½ 
times an employee’s regular hourly rate for each 
our worked in excess of 40 in a workweek, for: 

• Individuals employed in a bona fide executive, 
administrative, or professional capacity 

• Employees engaged to labor on a farm or employed in a 
hotel 

• Employees of a common carrier of passengers by motor bus 
• Limousine drivers who are employees of an employer 

engaged in the business of operating limousines 
• Employees engaged in labor relative to the raising or care of 

livestock 

N.J.S.A. 34:11-56a4 
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EXEMPTION EXAMPLE 3 

SOURCE 

WAGE AND HOUR LAW - MINIMUM HOURLY WAGE 

The exemptions at N.J.S.A. 34:11-56a4 from the 
requirement under the Wage and Hour Law that 
each employer pay to each of its employees no less 
than the required minimum hourly wage, for: 

• Persons under the age of 18 not possessing a special 
vocational graduate permit issued pursuant to N.J.S.A. 
34:2-21.15 

• Persons employed in outside sales 
• Persons employed in a volunteer capacity and receiving only 

incidental benefits at a county or other agricultural fair by a 
nonprofit or religious association which conducts or 
participates in that fair; and 

N.J.S.A. 34:11-56a4 
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EXEMPTION EXAMPLE 4 

SOURCE 

earned sick leave law 

The exemptions at N.J.S.A. 34:11D-1 from the 
definition of covered “employee” under the 
Earned Sick Leave Law for: 

• An employee performing a service in the 
construction industry that is under contract 
pursuant to a collective bargaining agreement 

• A public employee who is provided with sick leave 
with full pay pursuant to any other law or rule of 
the State.* 

N.J.S.A. 34:11D-1 
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"Services performed by an individual for remuneration shall be deemed to be employment subject to this chapter (R.S.43:21-1 et seq.) unless and until it is shown to the 
satisfaction of the division that" each of the three prongs of the ABC test have been met."                      

The burden of proof to establish independent contractor status, pursuant to the ABC test, is on the putative 
employer. 

N.J.S.A. 43:21-19(i)(6) 

Burden of proof 
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Burden of proof 

“If the Department determines that the relationship falls within that definition [of employment; that is, service performed for remuneration], and is not statutorily excluded, see N.J.S.A. 
43:21-19(i)(7), then the party challenging the Department’s classification must establish the existence of all three criteria of the ABC test.  Conversely, the failure to satisfy any one of the 
three criteria results in an 'employment' classification. See also, Schomp v. Fuller Brush Co., 124 N.J.L. 487, 489 (Sup. Ct. 1940); Philadelphia Newspapers, Inc. v. Board of Review, 397 N.J. Super. 
309, 325 (App. Div. 2007); Hargrove v. Sleepy’s, LLC, 220 N.J. 289, 305 (2015); and East Bay Drywall, LLC v. Dep’t of Labor and Workforce Development, 251 N.J. 477, 495 (2022)." 

As the ABC test is written in the conjunctive, in order for the putative employer to meet its burden pursuant to the ABC test, 
the putative employer must establish that the services at issue, and the individual providing those services, meet all three 
prongs of the ABC test--Prong A, Prong B, and Prong C. 

Carpet Remnant Warehouse, Inc. v. NJDOL (CRW), 125 N.J. 567, 581 (1991) 

"The ABC test is conjunctive; thus, all three prongs must be satisfied for a worker to be considered an independent contractor. Schomp v. Fuller Brush Co., 124 N.J.L. 487, 489, 12 A.2d 702 (Sup. 
Ct. 1940). The ABC test presumes a worker is an employee, Hargrove, 220 N.J. at 305, 106 A.3d 449, and if the record fails to establish any one prong, the Department must deem the worker an 
employee, Schomp, 124 N.J.L. at 489, 12 A.2d 702. The party challenging the Division's classification carries the burden to "establish the existence of all three criteria of the ABC test." Carpet 
Remnant, 125 N.J. at 581, 593 A.2d 1177." 

East Bay Drywall, LLC v. Dep't of Labor and Workforde Development, 251 N.J. 477, 495 (2022) 
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a 

12:11-1.3 Prong A of the ABC Test; a 

In order for the putative 
employer to meet its burden 
pursuant to Prong A of the 
ABC test, the putative 
employer must establish that 
it does not exercise control or 
direction over the individual's 
work in fact, and that it does 
not reserve the right to 
control or direct the 
individual's work. 

PRONG A of the ABC Test 

Carpet Remnant Warehouse, 
Inc. v. NJDOL (CRW), 125 N.J. 
567, 582 (1991) 

"The person must establish not only that the employer has not exercised 
control in fact, but also that the employer has not reserved the right to 
control the individual's performance. See also Schomp, supra, 124 N.J.L. at 
491, 12 A.2d 702 (noting that employer retained right to control in its 
contract)." 

N.J.S.A. 43:21-19(i)(6)(A) Such individual has been and will continue to be free 
from control or direction over the performance of such service, both under his 
contract of service and in fact.
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b 

The putative employer need 
not control every facet of a 
person's work for that 
person to be an employee. 

PRONG A of the ABC Test 

Carpet Remnant Warehouse, 
Inc. v. NJDOL (CRW), 125 N.J. 
567, 582 (1991) 

"An employer need not control every facet of a person's responsibilities, 
however, for that person to be deemed an employee." 
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c 

The following factors are 
among those that shall be 
considered when evaluating 
whether an individual has 
been and will continue to be 
free from control or direction 
pursuant to Prong A of the 
ABC test. 

PRONG A of the ABC Test 

c.1. 

Whether the individual is required to 
work any set hours or jobs; 

c.2. 

Whether the putative employer has the 
right to control the details and means 
by which the services are performed by 
the individual; 

c.3. 

Whether the services must be rendered 
by the individual personally; 

c.4. 

Whether the putative employer 
negotiates for and acquires the 
services performed by the individual; 

c.5. 

Whether the individual's rate of pay is 
fixed by the putative employer; 

c.6. 

Whether the individual bears any risk 
of loss for services performed; 

c.7. 

Whether the individual is required to 
be on call, on standby, or otherwise 
available to perform services at set 
times determined by the putative 
employer, even if the individual does 
not actually perform services at such 
times; 

c.8. 

Whether the putative employer limits 
the individual's performance of 
services for other parties, such as by 
limiting the individual's geographic 
area or potential clientele; and 

c.9. 

Whether the putative employer 
provides training to the individual. 
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c.1. Whether the individual is required to work any set hours or jobs; 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

"Specific factors indicative of control include whether the worker is required to work any set 
hours or jobs, whether the enterprise has the right to control the details and means by which the 
services are performed, and whether the services must be rendered personally." 
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c.2.i. Whether the putative employer has the right to control the details 
and means by which the services are performed by the individual. 

The following sub-factors may be considered when determining whether the putative employer has exercised control over the details 
and means by which the services are performed by the individual. It is intended to be illustrative and is not exhaustive. 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

"Specific factors indicative of control include whether the worker is required to work any set 
hours or jobs, whether the enterprise has the right to control the details and means by which 
the services are performed, and whether the services must be rendered personally." 

Whether the putative employer requires the individual to use specific tools, supplies, or 
materials; 

As among the bases for court's finding that TNI had met its burden under Prong  A: "TNI did not 
furnish any supplies, equipment or uniforms to its nurses."  The reasonable inference to be drawn 
from the court's reasoning here is that this is a relevant factor to be considered under Prong A; 
that is, whether the putative employer furnished any supplies, equipment or uniforms for use by 
the individual to the exclusion of their own supplies, equipment or uniforms. 

Trauma Nurses, Inc. v. Board of Review, 242 N.J. Super. 135, 145 (App. 
Div. 1990) 

In describing which factors have traditionally been used to determine "the degree of control 
exercised by the employer over the means, methods and details of operation," the Court lists 
among those factors, "whether the emPloyer or the workman supplies the instrumentalities, 
tools and the place of work for the person doing the work." 

Carpet Remnant Warehouse, Inc. v. NJDOL (CRW), 125 N.J. 567, 
579-580 (1991) 

c.2.i.a. 
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c.2.i. Whether the putative employer has the right to control the details 
and means by which the services are performed by the individual. 

The following sub-factors may be considered when determining whether the putative employer has exercised control over the details 
and means by which the services are performed by the individual. It is intended to be illustrative and is not exhaustive. 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

"Specific factors indicative of control include whether the worker is required to work any set 
hours or jobs, whether the enterprise has the right to control the details and means by which the 
services are performed, and whether the services must be rendered personally." 

Whether the putative employer requires the individual to wear a uniform or to don or display a 
specific logo, color(s), or other insignia; 

As among the bases for court's finding that TNI had met its burden under Prong  A: "TNI did not 
furnish any supplies, equipment or uniforms to its nurses."  The reasonable inference to be drawn 
from the court's reasoning here is that this is a relevant factor to be considered under Prong A; 
that is, whether the putative employer furnished any supplies, equipment or uniforms for use by 
the individual to the exclusion of their own supplies, equipment or uniforms. 

Trauma Nurses, Inc. v. Board of Review, 242 N.J. Super. 135, 145 
(App. Div. 1990) 

According to the ALJ, among the indicia of direction and control exercised by Kismet over its 
drivers, "Kismet requires the drivers to wear professional attire."  The Commissioner adopted the 
ALJ's findings, conclusions and recommended order. 

Kismet International, Inc. v. NJDOL (Commissioner FAD, issued 
December 3, 2021), p. 2, affirmed, Kismet Int'l v. NJ Dep't of Labor & 
Workforce Dev., 2023 N.J. Super. Unpub. LEXIS 1323, cert. denied, 256 
N.J. 194 (2024). 

c.2.i.b. 
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c.2.i. Whether the putative employer has the right to control the details 
and means by which the services are performed by the individual. 

The following sub-factors may be considered when determining whether the putative employer has exercised control over the details 
and means by which the services are performed by the individual. It is intended to be illustrative and is not exhaustive. 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

"Specific factors indicative of control include whether the worker is required to work any set 
hours or jobs, whether the enterprise has the right to control the details and means by which the 
services are performed, and whether the services must be rendered personally." 

Whether the putative employer requires the individual to report on any aspect of the individual's 
services at prescribed times or intervals; 

Among factors that contributed to the Court's conclusion that Superior had failed to meet its burden under Prong A relative to the individual who had performed work for them in the collection and sales of 
insurance were: "He was obliged to report to [Superior] periodically and to account for his collections." 

Superior Life v. Bd. of Review, 127 N.J.L. 537, 538 (Sup. Ct. 1942) 

c.2.i.c. 
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c.3. Whether the services must be rendered by the individual personally; 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

Specific factors indicative of control include whether the worker is required to work any set 
hours or jobs, whether the enterprise has the right to control the details and means by which the 
services are performed, and whether the services must be rendered personally. 
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c.4. Whether the putative employer negotiates for and acquires the services 
performed by the individual; 

East Bay Drywall, LLC v. NJDOL 
(Commissioner FAD, issued January 13, 
2020), p. 10. 

Turning to the ABC test, I agree with respondent that East Bay has failed to meet its burden under 
Prong "A." That is, I agree that the overwhelming weight of the evidence in the record supports the 
conclusion that the "drywall subcontractors" engaged by East Bay during the audit period were not 
free from control or direction over the performance of their work. Specifically, as observed by 
respondent, the testimony of Benjamin DeScała, Managing Member of East Bay, reveals that East Bay 
bid on, negotiated for and acquired all of the work performed by the "drywall subcontractors;" the 
amount paid by East Bay to the "drywall subcontractors" was a fixed amount set by East Bay and 
not negotiated with the "drywall subcontractor;" East Bay provided all of the materials for the 
job, such as sheetrock, screws, nails, corner bead, spackle and level lines; and East Bay, not the 
"drywall subcontractors," bore the risk of loss on each job. Mr. DeScala's testimony confirming the 
practices of East Bay reflects a degree of control over the "drywall subcontractors" that is 
consistent with an employment relationship and belies petitioner's assertion (and the ALJ's 
erroneous conclusion) that these individuals were free from control or direction by East Bay. 
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c.4. Whether the putative employer negotiates for and acquires the services 
performed by the individual; 
MKI Associates, LLC v. NJDOL 
(Commissioner FAD, issued April 25, 
2018), Page 10, affirmed, MKI Assocs., 
LLC v. N.J. Dep't of Labor & Workforce 
Dev., 2019 N.J. Super. Unpub. LEXIS 
2088 (App. Div. 2019), cert. denied, 
MKI Assocs., LLC v. New Jersey DOL & 
Workforce Dev., 241 N.J. 51 (2020). 

"Regarding Prong "A" of the ABC test, I agree with respondent that MKI has failed to meet its burden. 
That is, I agree that the documents governing the relationships between MKI and the therapists and 
between MKI and its clients, as well as the testimony of witnesses confirming the practices of MKI, 
reflect a degree of control over the therapists that is consistent with an employment relationship 
and belies petitioner's assertion (and the ALJ's erroneous conclusion) that these individuals were 
free from control or direction by MKI. Specifically, the "staffing contract" between MKI and its 
clients contains a "Rate Schedule" listing the hourly rates to be charged for the services of PTs, 
OTs, PTAs and OTAs. Testimony offered during the hearing confirms that the hourly rate charged to 
MKI's clients for the services of therapists and the hourly rate paid by MKI to its therapists are 
both set by MKI. The therapists are not free to negotiate their hourly rate of pay with the clients." 

MKI Assocs., LLC v. N.J. Dep't of Labor 
& Workforce Dev., 2019 N.J. Super. 
Unpaub. LEXIS 2088, 14 (App. Div. 
2019), cert. denied, MKI Assocs., LLC v. 
New Jersey DOL & Workforce Dev., 241 
N.J. 51 (2020). 

"Additionally, evidence in the record established MKI paid therapists for the services performed at 
the healthcare facilities.  Therapists were not permitted to contact or negotiate their wages 
directly with the facilities.  Intead, the therapists' wages were negotiated with MKI and it 
separately negotiated the rates the facilities would pay." 
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c.5. Whether the individual's rate of pay is fixed by the putative employer; 

East Bay Drywall, LLC v. NJDOL 
(Commissioner FAD, issued January 13, 
2020), p. 10. 

Turning to the ABC test, I agree with respondent that East Bay has failed to meet its burden under 
Prong "A." That is, I agree that the overwhelming weight of the evidence in the record supports the 
conclusion that the "drywall subcontractors" engaged by East Bay during the audit period were not 
free from control or direction over the performance of their work. Specifically, as observed by 
respondent, the testimony of Benjamin DeScała, Managing Member of East Bay, reveals that East Bay 
bid on, negotiated for and acquired all of the work performed by the "drywall subcontractors;" the 
amount paid by East Bay to the "drywall subcontractors" was a fixed amount set by East Bay and 
not negotiated with the "drywall subcontractor;" East Bay provided all ofthe materials for the 
job, such as sheetrock, screws, nails, corner bead, spackle and level lines; and East Bay, not the 
"drywall subcontractors," bore the risk of loss on each job. Mr. DeScala's testimony confirming the 
practices of East Bay reflects a degree of control over the "drywall subcontractors" that is 
consistent with an employment relationship and belies petitioner's assertion (and the ALJ's 
erroneous conclusion) that these individuals were free from control or direction by East Bay. 
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MKI Associates, LLC v. NJDOL 
(Commissioner FAD, issued April 25, 
2018), Page 10, affirmed, MKI Assocs., 
LLC v. N.J. Dep't of Labor & Workforce 
Dev., 2019 N.J. Super. Unpub. LEXIS 
2088 (App. Div. 2019), cert. denied, 
MKI Assocs., LLC v. New Jersey DOL & 
Workforce Dev., 241 N.J. 51 (2020). 

"Regarding Prong "A" of the ABC test, I agree with respondent that MKI has failed to meet its burden. 
...Specifically, the "staffing contract" between MKI and its clients contains a "Rate Schedule" listing the 
hourly rates to be charged for the services of PTs, OTs, PTAs and OTAs. Testimony offered during the hearing 
confirms that the hourly rate charged to MKI's clients for the services of therapists and the hourly rate 
paid by MKI to its therapists are both set by MKI. The therapists are not free to negotiate their hourly rate 
of pay with the clients." 

Pennsauken Diagnostic Center, LLC v. 
NJDOL (Commissioner FAD, issued 
March 16, 2023), affirmed, Pennsauken 
Diagnostic Ctr., LLC v. NJ Dep't of Labor 
and Workforce Dev., 2024 N.J. Super. 
Unpub. LEXIS 1232 

From the App. Div. opinion, p. 17: "This case is distinct from the putative employer in Trauma Nurses v. Board of 
Review.  There…[e]ach of those nurses negotiated their own hourly rate, and the putative employer acted as 
a broker for nurses placing them with hospitals on a temporary basis.  Here, the radiologists' pay rate was 
set forth in the agreement without their own negotiation." (citations omitted) 

Yeamon Music, Inc. v. NJDOL 
(Commissioner FAD, issued January 19, 
2023), p. 8 

"I agree with respondent that Yeamon exercised direction or control over the musicians and sound technician 
when Yeamon unilaterally negotiated a single price for each “gig” with the venue owner, and when Jimmy 
Maraventano decided how much to pay each individual for the gig from that check. That is, I agree with 
respondent that '[u]nlike an independent contractor, these individuals are not free to negotiate their 
compensation and must accept the amount offered to them for the services they provide to Yeamon.'" 

c.5. Whether the individual's rate of pay is fixed by the putative employer; 
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c.6. Whether the individual bears any risk of loss for services performed; 

East Bay Drywall, LLC v. NJDOL 
(Commissioner FAD, issued January 13, 
2020), p. 10. 

Turning to the ABC test, I agree with respondent that East Bay has failed to meet its burden under 
Prong "A." That is, I agree that the overwhelming weight of the evidence in the record supports the 
conclusion that the "drywall subcontractors" engaged by East Bay during the audit period were not 
free from control or direction over the performance of their work. Specifically, as observed by 
respondent, the testimony of Benjamin DeScała, Managing Member of East Bay, reveals that East Bay 
bid on, negotiated for and acquired all of the work performed by the "drywall subcontractors;" the 
amount paid by East Bay to the "drywall subcontractors" was a fixed amount set by East Bay and 
not negotiated with the "drywall subcontractor;" East Bay provided all ofthe materials for the 
job, such as sheetrock, screws, nails, corner bead, spackle and level lines; and East Bay, not the 
"drywall subcontractors," bore the risk of loss on each job. Mr. DeScala's testimony confirming the 
practices of East Bay reflects a degree of control over the "drywall subcontractors" that is 
consistent with an employment relationship and belies petitioner's assertion (and the ALJ's 
erroneous conclusion) that these individuals were free from control or direction by East Bay. 
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c.6. Whether the individual bears any risk of loss for services performed; 

Pennsauken Diagnostic Center, LLC v. 
NJDOL (Commissioner FAD, issued 
March 16, 2023), p. 9, affirmed, 
Pennsauken Diagnostic Ctr., LLC v. NJ 
Dep't of Labor and Workforce Dev., 
2024 N.J. Super. Unpub. LEXIS 1232 

Commissioner determined that PDC had failed to meet its burden under Prong A to establish that the 
radiologists who provided services to PDC were free from control or direcation by PDC.  Among the 
reasons stated by the Commissioner: "PDC bore  the risk of loss for the services performed for its 
diagnostic-imaging pareints, including for the services performed by the radiologists." 
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c.7. Whether the individual is required to be on call, on standby, or 
otherwise available to perform services at set times determined by the 
putative employer, even if the individual does not actually perform services 
at such times; 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 582 (1991) 

Carpet Remnant does not expressly address requiring a worker to be on call or standby, but it does 
say the following regarding Prong A and direction or control:"The person must establish not only 
that the employer has not exercised control in fact, but also that the employer has not reserved 
the right to control the individual's performance. See also Schomp, supra, 124 N.J.L. at 491, 12 A.2d 
702 (noting that employer retained right to control in its contract)." 
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c.8. Whether the putative employer limits the individual's performance of 
services for other parties, such as by limiting the individual's geographic 
area or potential clientele; and 

Superior Life v. Bd. of Review, 127 
N.J.L. 537, 538 (Sup. Ct. 1942) 

Among factors that contributed to the Court's conclusion that Superior had failed to meet its 
burden under Prong A relative to the individual who had performed work for them in the collection 
and sales of insurance were: "He was employed to make collections of premiums due from certain 
policy holders located within an area consisting of several municipalities witihn this state and to 
sell insurance to any one he could within that area." 

William H. Goldberg & Co. v. Division of 
Employment Sec., 21 N.J. 107, 113 (1956) 

From Goldberg at 113 - "…he [the insurance salesperson] could solicit and negotiate contracts of 
insurance solely on behalf of [the] agent or broker by whom he was employed.  He could not solicit 
insurance for anyone else..." 
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c.9. WHETHER THE PUTATIVE EMPLOYER PROVIDES TRAINING TO THE INDIVIDUAL. 

Superior Life v. Bd. of Review, 127 
N.J.L. 537, 538 (Sup. Ct. 1942) 

Among factors that contributed to the Court's conclusion that Superior had failed to meet its 
burden under Prong A relative to the individual who had performed work for them in the collection 
and sales of insurance were: "He was…so acquainted and instructed with what he was engaged to 
sell, contracts of insurance, under certain terms and conditions.  He could not deviate from those 
instructions.

Schomp v. Fuller Brush Co., 124 
N.J.L. 487, 491 (1940)

"Furthermore, as evidence of the ‘control’ in fact that was exercised it is not disputed that the 
branch managers of the company instructed the dealers in the method of salesmanship desired by 
the company; that these managers also personally demonstrated this method in the field – these 
and similar instructions in weekly papers, etc., show an exercise of continuous control which the 
status of independent contractor does not tolerate.”
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1.3.d.

12:11-1.3 Prong A of the ABC Test; d 

The factors listed in (c) are not exhaustive and additional factors may be considered. 

Consistent with what the court in East Bay Drywall, LLC v. Dep't of Labor and Workforce Development, 251 N.J. 477, 498 (2022) found with regard to the 
Prong C factors, namely, that they are all just "pieces in the puzzle."  No one should want any list of factors to be considered exhaustive, because that 
would foreclose the possibility of considering unforseen factors; unforseen because of the evolving nature of work and the workplace, among other 
reasons. 
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1.3.e

12:11-1.3 Prong A of the ABC Test; e 

The factors listed in (c) shall not be used as a checklist; that is, a conclusion that the putative employer has met Prong A of the ABC test 
shall not be based on whether a majority of the factors listed in (c) have been met. There is no set number of factors that will in every 
instance result in a finding that the putative employer either has or has not met its burden under Prong A of the ABC test. Some factors may 
be relevant in one situation and may not be relevant in another. What is required under Prong A of the ABC test is to evaluate the entire 
relationship between the individual and the putative employer and to determine whether the Individual has been and will continue to be 
free from control or direction by the putative employer. 

Similar language from IRS guidance on application of the factors considered under their test for independent contractor status: “Businesses must weigh these factors when determining 
whether a worker is an employee or independent contractor. Some factors may indicate that the worker is an employee, while other factors indicate that the worker is an independent 
contractor. There is no ‘magic’ or set number of factors that ‘makes’ the worker an employee or an independent contractor and no one factor stands alone in making this determination.  
Also, factors which are relevant in one situation may not be relevant in another.” 

ADDITIONAL INFORMATION AVAILABLE AT:  IRS.GOV 

1.3.e.

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
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Actions taken by a putative employer solely to comply with federal, state, or local laws or regulations shall not, standing alone, 
be considered evidence of control or direction under Prong A. 

1.3.e1.3.f.

"[W]e affirm the portions of the May 31, 2022 decision concerning the ABC Test for the reasons stated by the Commissioner in his thorough and 
well-reasoned written decision."

Triad Advisors, Inc. v. NJDOL, 2025 N.J. Super. Unpub. LEXIS 375, 24 (App. Div. 2025)

"[D]ue to the multiple layers of control exercised by Triad over the securities sales agents, some required under FINRA [Financial Industry Regulatory 
Authority] regulations and some not, I find that Triad has failed to meet Prong A of the ABC test."

Triad Advisors, Inc. v. NJDOL (Commissioner FAD, issued May 31, 2022), p. 12 and 13.
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a 

12:11-1.4 Prong B of the ABC Test; a 

In order to meet its burden 
pursuant to Prong B of the 
ABC test, the putative 
employer must establish 
either that an individual’s 
services are outside of the 
putative employer’s usual 
course of business or that 
such services are performed 
outside of all of the putative 
employer’s places of 
business. 

PRONG B of the ABC Test 

N.J.S.A. 43:21-19(i)(6)(B) 

"(B) Such service is either outside the usual course of 
business for which such service is performed, or that 
such services is performed outside of all the places of 
the enterprise for which such service is performed."
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b 

12:11-1.4 Prong B of the ABC Test; b 

The putative employer's 
usual course of business may 
include activities that the 
putative employer regularly 
engages in to generate 
revenue or develop, produce, 
sell, market, or provide goods 
or services. An entity may 
have more than one usual 
course of business. 

PRONG B of the ABC Test 

This language is not taken 
directly from any court 
decision or Commissioner 
final administrative 
determination.  However, it is 
responsive to the New Jersey 
Supreme Court’s express 
suggestion in EBD that the 
Department exercise its 
statutory authority and 
expertise to promulgate 
regulations regarding Prong 
B of the ABC test. EDB, supra, 
FN3. 
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c 

12:11-1.4 Prong B of the ABC Test; c 

 When evaluating whether 
services are performed 
outside of all the places of 
business of the enterprise for 
which such service was 
performed, the phrase 
"places of business" refers to 
locations where the 
enterprise has a physical 
plant or conducts an integral 
part of its business. 

PRONG B of the ABC Test 

Carpet Remnant Warehouse, 
Inc. v. NJDOL (CRW), 125 N.J. 
567, 592 (1991) 

"In our view, that phrase ['places of business'] refers only 
to those locations where the enterprise has a physical 
plant or conducts an integral part of its business."
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d 

12:11-1.4 Prong B of the ABC Test; d 

The locations where the 
putative employer has a 
physical plant include, but 
are not limited to, a physical 
office, store, or factory where 
a substantial amount of the 
putative employer's work is 
performed. 

PRONG B of the ABC Test 

This language is not taken 
directly from any court 
decision or Commissioner 
final administrative 
determination.  However, it is 
responsive to the New Jersey 
Supreme Court’s express 
suggestion in EBD that the 
Department exercise its 
statutory authority and 
expertise to promulgate 
regulations regarding Prong 
B of the ABC test. EDB, supra, 
FN3. 
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e 

12:11-1.4 Prong B of the ABC Test; e 

An individual's personal 
residence where they perform 
remote work, i.e., performing 
services from a location other 
than a location operated by 
the putative employer, shall 
not be considered among the 
putative employer’s places of 
business. 

PRONG B of the ABC Test 

As suggested by the Court in 
EBD, the Department is 
"exercis[ing] its statutory 
authority and expertise, 
particularly in light of the 
prevalence of remote work 
today, to promulgate 
regulations clarifying where 
an enterprise 'conducts an 
integral part of its business" 
and what constitutes the 
'usual course of the business." 
EBD, supra, FN3. 
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a 

12:11-1.5 Prong C of the ABC Test; a 

In order to meet its burden 
pursuant to Prong C of the 
ABC test, the putative 
employer must establish that 
an individual is customarily 
engaged in an independently 
established trade, occupation, 
profession, or business. 

PRONG c of the ABC Test 

N.J.S.A. 43:21-19(i)(6)(c) 

"(C) Such individual is customarily engaged in an 
independently established trade, occupation, 
profession or business."
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b 

12:11-1.5 Prong C of the ABC Test; b 

The following factors are 
among those that shall be 
considered when evaluating 
whether an individual is 
customarily engaged in an 
independently established 
trade, occupation, profession, 
or business, pursuant to 
Prong C of the ABC test: 

PRONG c of the ABC Test 

Carpet Remnant Warehouse, 
Inc. v. NJDOL (CRW), 125 N.J. 
567, 592-593 (1991) 

"That determination  [whether Prong C has been satisfied] 
should take into account various factors relating to the 
installers' ability to maintain an independent business or 
trade, including the duration and strength of the 
installers' businesses, the number of customers and their 
respective volume of business, the number of employees, 
and the extent of the installers' tools, equipment, vehicles, 
and similar resources. The Department should also 
consider the amount of remuneration each installer 
received from CRW compared to that received from other 
retailers. Those who received a small proportion of 
compensation from CRW are more likely to be able to 
withstand losing CRW's business." 
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PRONG c of the ABC Test 

b.1. 

The duration, strength, and viability 
of the individual's business 
(independent of the putative 
employer); 

b.2. 

The number of customers of the 
individual's business and the volume 
of business from each respective 
customer; 

b.3. 

The amount of remuneration the 
individual receives from the putative 
employer compared to the amount of 
remuneration the individual receives 
from others in the same industry; 

b.6. 

Whether the individual sets their own 
rate of pay; and 

b.4. 

The number of employees of the 
individual's business; 

b.5. 

The extent of the individual's 
investment in their own tools, 
equipment, vehicles, buildings, 
infrastructure, and other resources; 

b.7. 

Whether the individual advertises, 
maintains a visible business location, 
and is available to work in the 
relevant market. 

b 

The following factors are 
among those that shall be 
considered when evaluating 
whether an individual is 
customarily engaged in an 
independently established 
trade, occupation, profession, 
or business, pursuant to 
Prong C of the ABC test: 

12:11-1.5 Prong C of the ABC Test; b continued 
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B.1. The duration, strength, and viability of the individual's business 
(independent of the putative employer); 

PRONG C 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 590 (1991) 

"That determination  [whether Prong C has been satisfied] should take into account various factors 
relating to the installers' ability to maintain an independent business or trade, including the 
duration and strength of the installers' businesses, the number of customers and their respective 
volume of business, the number of employees, and the extent of the installers' tools, equipment, 
vehicles, and similar resources. The Department should also consider the amount of remuneration 
each installer received from CRW compared to that received from other retailers. Those who 
received a small proportion of compensation from CRW are more likely to be able to withstand 
losing CRW's business." 
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B.2. The number of customers of the individual's business and the volume of 
business from each respective customer; 

PRONG C 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 592-593 
(1991) 

"That determination  [whether Prong C has been satisfied] should take into account various factors 
relating to the installers' ability to maintain an independent business or trade, including the 
duration and strength of the installers' businesses, the number of customers and their respective 
volume of business, the number of employees, and the extent of the installers' tools, equipment, 
vehicles, and similar resources. The Department should also consider the amount of remuneration 
each installer received from CRW compared to that received from other retailers. Those who 
received a small proportion of compensation from CRW are more likely to be able to withstand 
losing CRW's business." 
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B.3. The amount of remuneration the individual receives from the putative 
employer compared to the amount of remuneration the individual receives 
from others in the same industry; 

PRONG C 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 592-593 
(1991) 

"That determination  [whether Prong C has been satisfied] should take into account various factors 
relating to the installers' ability to maintain an independent business or trade, including the 
duration and strength of the installers' businesses, the number of customers and their respective 
volume of business, the number of employees, and the extent of the installers' tools, equipment, 
vehicles, and similar resources. The Department should also consider the amount of remuneration 
each installer received from CRW compared to that received from other retailers. Those who 
received a small proportion of compensation from CRW are more likely to be able to withstand 
losing CRW's business." 
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B.4. The number of employees of the individual's business; 

PRONG C 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 592-593 
(1991) 

"That determination  [whether Prong C has been satisfied] should take into account various factors 
relating to the installers' ability to maintain an independent business or trade, including the 
duration and strength of the installers' businesses, the number of customers and their respective 
volume of business, the number of employees, and the extent of the installers' tools, equipment, 
vehicles, and similar resources. The Department should also consider the amount of remuneration 
each installer received from CRW compared to that received from other retailers. Those who 
received a small proportion of compensation from CRW are more likely to be able to withstand 
losing CRW's business." 
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B.5. The extent of the individual's investment in their own tools, equipment, 
vehicles, buildings, infrastructure, and other resources; 

PRONG C 

Carpet Remnant Warehouse, Inc. v. 
NJDOL (CRW), 125 N.J. 567, 592-593 
(1991) 

"That determination  [whether Prong C has been satisfied] should take into account various factors 
relating to the installers' ability to maintain an independent business or trade, including the 
duration and strength of the installers' businesses, the number of customers and their respective 
volume of business, the number of employees, and the extent of the installers' tools, equipment, 
vehicles, and similar resources. The Department should also consider the amount of remuneration 
each installer received from CRW compared to that received from other retailers. Those who 
received a small proportion of compensation from CRW are more likely to be able to withstand 
losing CRW's business." 
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B6. Whether the individual sets their own rate of pay; and 

PRONG C 

MKI Associates, LLC v. NJDOL 
(Commissioner FAD, issued April 25, 
2018), Page 13, affirmed, MKI Assocs., 
LLC v. N.J. Dep't of Labor & Workforce 
Dev., 2019 N.J. Super. Unpub. LEXIS 
2088 (App. Div. 2019), cert. denied, 
MKI Assocs., LLC v. New Jersey DOL & 
Workforce Dev., 241 N.J. 51 (2020). 

"Regarding Prong "C" of the ABC test, I agree with respondent that the opinion in Trauma Nurses, 
supra, is distinguishable from the matter at hand.  ... In Trauma Nurses, supra, the court states 
relative to TNI's nurses that, "[e]ach nurse negotiates with TNI to set an individual hourly rate, 
which varies depending upon his or her experience and qualifications." Id., at 138. By contrast, MKI 
establishes the hourly rate it bills clients for the services provided by its therapists, as evidenced 
by the detailed "Rate Schedules" that it attaches to each "staffing contract" with its clients and 
Mr. Iula's testimony that that for every hour of services performed by a therapist, MKI makes $5.00 
profit. Thus, the hourly rate of pay for the therapists engaged by MKI is established by MKI, not 
through negotiations with each individual therapist. " 

East Bay Drywall, LLC v. NJDOL 
(Commissioner FAD, issued January 13, 
2020), Page 10-11 



45 12:11-1.5 Prong C of the ABC Test; b.7 

B.7. Whether the individual advertises, maintains a visible business location, 
and is available to work in the relevant market. 

PRONG C 

East Bay Drywall, LLC v. NJDOL 
(Commissioner FAD, issued January 13, 
2020), Page 10-11 

Philadelphia Newspapers, Inc. v. Board 
of Review, 397 N.J. Super. 309, 323 
(App. Div. 2007) 

"While delivering newspapers for PNI, claimant never advertised himself as a newspaper delivery 
person, nor carried or distributed business cards…" 
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c 

12:11-1.5 Prong C of the ABC Test; c 

PRONG c of the ABC Test 

East Bay Drywall, LLC v. Dep't 
of Labor and Workforce 
Development, 251 N.J. 477, 
498 (2022) 

"Those prong C factors themselves are just pieces of the 
puzzle, factors that can illuminate whether a worker has 
a truly independent business. Further, New Jersey courts 
have looked to other factors to determine a worker's 
independence under prong C. In Gilchrist, for instance, the 
Appellate Division considered whether door-to-door 
salesmen operated business establishments; whether they 
maintained telephone listings or business stationery; who 
possessed the inventory; who bore the risk of loss; and 
who benefitted from the goodwill that the company 
generated. 48 N.J. Super. at 158-59, 137 A.2d 29." 

The factors listed in (b) are 
not exhaustive and additional 
factors may be considered. 
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d 

12:11-1.5 Prong C of the ABC Test; d 

The factors listed at (b) shall not be used as a checklist; that is, a conclusion that the putative employer 
has met Prong C of the ABC test shall not be based on whether a majority of the factors listed at (b) 
have been met. There is no set number of factors that will, in every instance, result in a finding that 
the putative employer either has or has not met its burden pursuant to Prong C of the ABC test. Some 
factors may be relevant in one situation and may not be relevant in another. What is required pursuant 
to Prong C of the ABC test is to evaluate the totality of the facts, including, but not limited to, the 
entire relationship between the individual and the putative employer, and to determine whether the 
individual is customarily engaged in an independently established trade, occupation, profession, or 
business. 

PRONG c of the ABC Test 

Similar language from IRS guidance on application of the factors considered under their test for independent contractor status: “Businesses must weigh these factors when 
determining whether a worker is an employee or independent contractor. Some factors may indicate that the worker is an employee, while other factors indicate that the worker 
is an independent contractor. There is no ‘magic’ or set number of factors that ‘makes’ the worker an employee or an independent contractor and no one factor stands alone in 
making this determination.  Also, factors which are relevant in one situation may not be relevant in another.” 

ADDITIONAL INFORMATION AVAILABLE AT:  IRS.GOV 

https://www.irs.gov/businesses/small-businesses-self-employed/independent-contractor-self-employed-or-employee
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e 

12:11-1.5 Prong C of the ABC Test; e 

In order to meet its burden 
pursuant to Prong C of the ABC 
test, the putative employer must 
establish that an individual's 
independently established trade, 
occupation, profession, or 
business, is an enterprise that 
exists and can continue to exist 
independent of, and apart from, 
the particular service 
relationship with the putative 
employer; that is, the enterprise 
must be stable and lasting and 
able to survive the termination 
of the relationship with the 
putative employer. 

PRONG c of the ABC Test 

Gilchrist v. Division of Employment Sec., 48 N.J. Super. 147, 158 (App. Div. 1957) 

"Test C requires that "such individual is customarily engaged in an independently established trade, occupation, profession or business." As was 
pointed out in Fuller Brush Co. v. Industrial Commission of Utah, above, 99 Utah 97, 104 P.2d 201, 129 A.L.R. 511 (Sup. Ct. 1940), "independently" clearly 
modifies the word "established." It therefore carries the meaning that the "trade, occupation, profession or business" was established 
independently of the employer or the rendering of the personal service forming the basis of the claim. The present tense of the verb, "is," 
indicates that the employee must be engaged in such independently established activity at the time of rendering the service involved. And 
"customarily" means usually; habitually; according to the custom, general practice or usual order of things; regularly. 

The fact that a salesman who works on commission must rely on his efforts and ability to secure orders to make a livelihood does not 
necessarily mean that he is working for himself as an entrepreneur or businessman, within the intendment of test C. The double requirement 
that an individual must be "customarily engaged" and "independently established" calls for an enterprise that exists and can continue to exist 
independently of and apart from the particular service relationship. The enterprise must be one that is stable and lasting -- one that will 
survive the termination of the relationship." 
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In order to meet its burden 
pursuant to Prong C of the ABC 
test, the putative employer must 
establish that an individual's 
independently established trade, 
occupation, profession, or 
business, is an enterprise that 
exists and can continue to exist 
independent of, and apart from, 
the particular service 
relationship with the putative 
employer; that is, the enterprise 
must be stable and lasting and 
able to survive the termination 
of the relationship with the 
putative employer. 

The Lester A. Drenk Behavioral 
Health Center, Inc. v. NJDOL, 
2007 N.J. AGEN LEXIS 15592, 
pp. 37-38, adopted, The Lester 
A. Drenk Behavioral Health 
Center, Inc. v. NUDOL 
(Commissioner FAD, issued 
October 10, 2007). 

Devereux Foundation v. NJDOL, 
(Commissioner FAD, issued 
September 26, 2019), p. 25,  
affirmed, Devereux Foundation 
v. NJ Dep't of Labor & Workforce 
Dev., 2021 N.J. Super. Unpub. 
LEXIS 997, cert. denied, 248 NJ 
380 (2021) 

"In summary, I FIND insufficient evidence in the record to establish that the 
providers [of therapeutic foster care services] in question possessed an 
independent viable enterprise. ...Therefore, I FIND that Drenk failed to meet 
its burden of proving that these individuals were not its employees." 

"Even if the therapeutic foster care providers here have outside sources 
of income, that is not relevant to the C prong analysis. What would be 
relevant would be a showing that they have outside sources of income 
from providing therapeutic services. As described above in Part 1I.B, I 
disagree with Devereux's argument that the providers' true business here 
is "parenting" or "running a home." (Devereux's Reply Brief, p. 23). Rather, 
their business is providing therapeutic services, and I have no evidence in 
the record to demonstrate that the providers "have an outside 
relationship with other entities to provide therapeutic foster-parenting 
services," or were "conducting their own independently established 
enterprises as providers." Drenk at 9. Therefore, I FIND that Devereux has 
not met Part C of the ABC test." 

e 

PRONG c of the ABC Test 
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In order to meet its burden 
pursuant to Prong C of the ABC 
test, the putative employer must 
establish that an individual's 
independently established trade, 
occupation, profession, or 
business, is an enterprise that 
exists and can continue to exist 
independent of, and apart from, 
the particular service 
relationship with the putative 
employer; that is, the enterprise 
must be stable and lasting and 
able to survive the termination 
of the relationship with the 
putative employer. 

Bloom v. Division of Employment Sec etc., 69 N.J. Super. 175, 179-180 (App. Div. 1961) 

"On this appeal petitioner contends that the requirements of (C) were met because (1) the telephone solicitors were 
continually engaged in an independently established trade, occupation or business, namely, the trade or occupation 
of telephone solicitors; (2) all of his solicitors were housewives and performed their service for petitioner as 
incident to their housework, so that they were continually engaged in the independently established occupation of 
housewife; and (3) the Unemployment Compensation Act was never intended to cover the relationship between 
petitioner and his solicitors who are only housewives earning "pin money" in their spare time and who would not be 
eligible for benefits under the law since they would not earn enough to qualify them for benefits, N.J.S.A. 43:21-4(e), 
N.J.S.A. 43:21-19(t); furthermore, they would never become "totally or partially unemployed," N.J.S.A. 43:21-4(d); or be 
"available for work," or "actively seeking work," N.J.S.A. 43:21-4(c). 

Petitioner's arguments are not persuasive. It is a play on words to say that these women are customarily engaged in 
the independently established trade, occupation or business of telephone soliciting. The provisions of (C) call for a 
trade, occupation, profession or business that exists independently of the particular service relationship and will 
survive the termination of the particular relationship. Such is not the case here. Nor does the solicitors' status as 
housewives bring them within the (C) test, the provisions of which manifestly refer to a trade, occupation, profession 
or business which is customarily engaged in for remuneration and not to such an estate as housewifery." 

e 

PRONG c of the ABC Test 
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e.1. An individual having multiple employers does not equate to an individual having an independently 
established trade, occupation, profession, or business sufficient to meet Prong C. 

PRONG C 

Gilchrist v. Division of Employment 
Sec., 48 N.J. Super. 147, 158 (App. Div. 
1957) 

"The stipulated facts show an absence of any form of independently established business customarily engaged in by 
petitioner's salesmen." 

Pilates by Meghan, LLC v. NJDOL 
(Commissioner FAD, issued August 23, 
2016), p. 11. 

"Turning to the ABC test, I agree with respondent that the ALJ's legal analysis relative to Prong "C" is fatally flawed. That is, 
the ALJ incorrectly concluded that because the Pilates instructors engaged by petitioner were also employed full-time and 
part-time in other industries and professions unrelated to Pilates instruction, such as, bartender at a country club, high 
school biology teacher, and engineer at Lockheed Martin, or were "just stay at home moms," they were customarily engaged 
in an independently established trade, occupation, profession or business, as that phrase is used within N.J.S.A. 
43:21-19(i)(6)(C). I also disagree with the following conclusion of the ALJ contained within the body of the initial decision: The 
Department focuses on the fact that all of the subcontractors do not maintain independent businesses. However, the 
absence of other business [sic] is not dispositive, and it is not by any means indicative of an employee relationship in this case. 
As reflected in the opinions in both Carpet Remnant and Gilchrist, the requirement that a person be customarily engaged in an 
independently established trade, occupation, profession or business calls for an "enterprise" or "business" that exists and 
can continue to exist independent of and apart from the particular service relationship. Multiple employment, such as that 
relied upon by the ALJ in support of her conclusion relative to Prong "C" of the ABC test, does not equate to an independently 
established enterprise or business. " 
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e.2. Working full-time or part-time for an entity or individual other than the putative employer does not 
alone equate to an individual being customarily engaged in an independently established trade, occupation, 
profession, or business sufficient to meet Prong C. 

PRONG C 

Gilchrist v. Division of Employment 
Sec., 48 N.J. Super. 147, 158 (App. Div. 
1957) 

"The stipulated facts show an absence of any form of independently established business customarily engaged in by 
petitioner's salesmen." 

Pilates by Meghan, LLC v. NJDOL 
(Commissioner FAD, issued August 23, 
2016), p. 11. 

"Turning to the ABC test, I agree with respondent that the ALJ's legal analysis relative to Prong "C" is fatally flawed. That is, 
the ALJ incorrectly concluded that because the Pilates instructors engaged by petitioner were also employed full-time and 
part-time in other industries and professions unrelated to Pilates instruction, such as, bartender at a country club, high 
school biology teacher, and engineer at Lockheed Martin, or were "just stay at home moms," they were customarily engaged 
in an independently established trade, occupation, profession or business, as that phrase is used within N.J.S.A. 
43:21-19(i)(6)(C). I also disagree with the following conclusion of the ALJ contained within the body of the initial decision: The 
Department focuses on the fact that all of the subcontractors do not maintain independent businesses. However, the 
absence of other business [sic] is not dispositive, and it is not by any means indicative of an employee relationship in this case. 
As reflected in the opinions in both Carpet Remnant and Gilchrist, the requirement that a person be customarily engaged in an 
independently established trade, occupation, profession or business calls for an "enterprise" or "business" that exists and 
can continue to exist independent of and apart from the particular service relationship. Multiple employment, such as that 
relied upon by the ALJ in support of her conclusion relative to Prong "C" of the ABC test, does not equate to an independently 
established enterprise or business. " 
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e.3. Licensure in an occupation or profession, such as a nurse or attorney, is not alone sufficient to meet 
Prong C. 

PRONG C 

Superior Life v. Bd. of Review, 127 
N.J.L. 537, 540 (Sup. Ct. 1942) 

The Court concluded that the insurance salesman had not been customarily engaged in an independent profession, trade or 
occupation, explaining, "[w]e think this so despite the fact that he was obliged to obtain a license from the state to qualify 
him to sell insurance. That fact alone does not establish his status as one engaged in an independently established 
business, c., any more than one employed as a driver of an automobile with a license to drive would be." 

West Berlin Dental Care, LLC v. NJDOL 
(Commissioner FAD, issued October 22, 
2018), p. 3. 

Specifically, relative to Ms. Kazimi, the ALJ found the following: 
Dr. Kazimi is a dentist practicing at Dr. Hammond's dental offices. Although Dr. Kazimi would still continue her profession as a 
dentist in the vent her relationship with Dr. Hammond was terminated, she would lose the bulk of her income which was 
derived from West Berlin Dental. Dr. Kazimi was not engaged in her own independently established dental practice, but 
performed services for West Berlin Dental LLC. If her business relationship with West Berlin Dental ended, it is unlikely that 
she would be able to maintain an independent practice without an office, staff or equipment, since she utilized West Berlin 
Dental's offices, staff and equipment while engaging in her profession. So, although Dr. Kazemi has worked for other dentists, 
most of her income is derived from her relationship with West Berlin Dental. Therefore, I CONCLUDE that petitioner has failed 
to meet prong "C" of the ABC test as to Dr. Kazimi. ...Having considered the record and the ALJ's Initial Decision, and having made 
an independent evaluation of the record, I have accepted and adopted the findings of fact, conclusions and recommendation 
contained in the ALJ's Initial Decision." 
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12:11-1.5 Prong C of the ABC Test; f 

PRONG c of the ABC Test 

East Bay Drywall, LLC v. Dep't 
of Labor and Workforce 
Development, 251 N.J. 477, 
498-499 (2022) 

Where only evidence that drywall installers were customarily 
engaged in an independently established business under Prong C was 
business registration and possession of workers compensation and/or 
liability insurance, Court found that EBD had failed to satsify its 
burden under Prong C, explaining: "A business practice that requires 
workers to assume the appearance of an independent business entity -- 
a company in name only -- could give rise to an inference that such a 
practice was intended to obscure the employer's responsibility to 
remit its fund contributions  as mandated by the State's employee 
protections statutes. That type of subterfuge is particularly damaging 
in the construction context, where workers may be less likely to be 
familiar with the public policy protections afforded by the ABC test 
and consequently particularly vulnerable to the manipulation of the 
laws intended to protect all employees.4 Such a business practice also 
undermines the public policy codified in the UCL." 

Proof of business registration, 
including the establishment of 
a sole proprietorship, a limited 
liability company, or a 
corporation, by the individual 
performing a service for the 
putative employer, is not alone 
sufficient to meet Prong C. 
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F.1. The existence of a business entity, without more, may suggest a business in name only and does not suggest 
independent contractor status. 

PRONG C 

East Bay Drywall, LLC v. Dep't of Labor 
and Workforce Development, 251 N.J. 
477, 500-501 (2022) 

Where only evidence that drywall installers were customarily engaged in an independently 
established business under Prong C was business registration and possession of workers 
compensation and/or liability insurance, Court found that EBD had failed to satsify its burden 
under Prong C, explaining: "A business practice that requires workers to assume the appearance of 
an independent business entity -- a company in name only -- could give rise to an inference that such 
a practice was intended to obscure the employer's responsibility to remit its fund contributions  as 
mandated by the State's employee protections statutes. That type of subterfuge is particularly 
damaging in the construction context, where workers may be less likely to be familiar with the 
public policy protections afforded by the ABC test and consequently particularly vulnerable to 
the manipulation of the laws intended to protect all employees.4 Such a business practice also 
undermines the public policy codified in the UCL." 
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f.2. Where the putative employer requires or encourages the individual to establish a business entity, 
this may suggest a business in name only and does not suggest independent contractor status. 

PRONG C 

East Bay Drywall, LLC v. Dep't of Labor 
and Workforce Development, 251 N.J. 
477, 500-501 (2022) 

Where only evidence that drywall installers were customarily engaged in an independently 
established business under Prong C was business registration and possession of workers 
compensation and/or liability insurance, Court found that EBD had failed to satisfy its burden 
under Prong C, explaining: "A business practice that requires workers to assume the appearance of 
an independent business entity -- a company in name only -- could give rise to an inference that such 
a practice was intended to obscure the employer's responsibility to remit its fund contributions  as 
mandated by the State's employee protections statutes. That type of subterfuge is particularly 
damaging in the construction context, where workers may be less likely to be familiar with the 
public policy protections afforded by the ABC test and consequently particularly vulnerable to 
the manipulation of the laws intended to protect all employees.4 Such a business practice also 
undermines the public policy codified in the UCL." 
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12:11-1.5 Prong C of the ABC Test; g 

Proof that the individual 
performing services for the 
putative employer has their own 
liability insurance and/or 
workers' compensation 
insurance, is not alone sufficient 
to meet Prong C. Where the 
putative employer requires or 
encourages the individual to 
obtain such insurance, the 
existence of such insurance does 
not suggest independent 
contractor status. 

PRONG c of the ABC Test 

East Bay Drywall, LLC v. Dep't 
of Labor and Workforce 
Development, 251 N.J. 477, 
498-499 (2022) 

Where only evidence that drywall installers were customarily 
engaged in an independently established business under Prong C was 
business registration and possession of workers compensation and/or 
liability insurance, Court found that EBD had failed to satisfy its 
burden under Prong C, explaining: "A business practice that requires 
workers to assume the appearance of an independent business entity -- 
a company in name only -- could give rise to an inference that such a 
practice was intended to obscure the employer's responsibility to 
remit its fund contributions  as mandated by the State's employee 
protections statutes. That type of subterfuge is particularly damaging 
in the construction context, where workers may be less likely to be 
familiar with the public policy protections afforded by the ABC test 
and consequently particularly vulnerable to the manipulation of the 
laws intended to protect all employees.4 Such a business practice also 
undermines the public policy codified in the UCL." 
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a. the question of independent contractor status is determined based on an evaluation of the facts 
surrounding the relationship between the putative employer and the individual providing the services and 
the application of the ABC test to those facts. 

East Bay Drywall, LLC v. Dep't of Labor 
and Workforce Development, 251 N.J. 
477, 496 (2022) 

"Whether a worker is an employee under the ABC test "is fact-sensitive, requiring an evaluation in 
each case of the substance, not the form, of the relationship." Ibid The factfinder must look beyond 
the employment contract and the payment method to determine the true nature of the relationship. 
See Phila. Newspapers Inc. v. Bd. of Rev., 397 N.J. Super. 309, 320, 937 A.2d 318 (App. Div. 2007) (finding 
that a newspaper salesman was an employee even though his employment contract explicitly 
classified him as an independent contractor and he received an IRS Form 1099)." 
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b. One cannot transform INTO an independent contractor AN INDIVIDUAL who would otherwise be considered an  
employee, by reporting the earnings of that individual using a Federal Form 1099, as opposed to a Federal 
Form W-2. 

Philadelphia Newspapers, Inc. v. Board 
of Review, 397 N.J. Super. 309, 
320-322 and 323 (App. Div. 2007) 

The court in Philadelphia Newspapers found that a newspaper salesman was an employee even 
though his employment contract explicitly classified him as an independent contractor and he 
received an IRS Form 1099. 
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c. A written or oral contract or agreement labeling an individual as an independent contractor is not 
dispositive of whether an individual is an independent contractor pursuant to the ABC test. 

Electrolux Corp. v. Board of Review, 
129 N.J.L. 154, 155 (1942) 

"It is conceded that the writing [that is, the written contract between the claimants and Electrolux] was designed to 
remove appellant's salesmen from the category of employees governed by the Unemployment Compensation Act, supra.  But 
it was ineffectual as such.  Both by the written expression and in fact, the claimants were not free of appellant's 'control 
or direction' as respects the performance of the stipulated service.  Under the writing, salesmen theretofore admittedly in 
the employee category were termed 'sales representatives.'  There were provisions obviously intended to invest them with 
the status of independent contractors.  Yet the change was of the form rather than the substance so far as control was 
concerned - one whose sole motivation was evasion of the cited statute without an alteration of the essense of the 
relationship." 

East Bay Drywall, LLC v. Dep't of Labor 
and Workforce Development, 251 N.J. 
477, 496 (2022) 

"Whether a worker is an employee under the ABC test "is fact-sensitive, requiring an evaluation in each case of the 
substance, not the form, of the relationship." Ibid The factfinder must look beyond the employment contract and the 
payment method to determine the true nature of the relationship. See Phila. Newspapers Inc. v. Bd. of Rev., 397 N.J. Super. 309, 
320, 937 A.2d 318 (App. Div. 2007) (finding that a newspaper salesman was an employee even though his employment contract 
explicitly classified him as an independent contractor and he received an IRS Form 1099). 

Philadelphia Newspapers, Inc. v. Board 
of Review, 397 N.J. Super. 309, 321 
(App. Div. 2007) 

"We acknowledge that the issue of whether PNI proved Prong (A) should not be determined under the Agreement alone, but 
rather on all facts surrounding claimant's relationship with PNI, including the Agreement. To consider only the Agreement, 
and not the totality  of the facts surrounding the parties' relationship, would be to place form over substance. Electrolux 
Corp. v. Bd. of  [*322]  Review, 129 N.J.L. 154, 155, 28 A.2d 207 (E. & A.1942)." 
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These are contract law concepts regarding the weight to be given contracts when there is some inequality in power relative to entering 
or the drafting of the contract.  

i.   Whether either the 
putative employer or the 
individual is the primary 
or unilateral drafter of the 
alleged independent 
contractor agreement; 

iv.     Whether either the 
putative employer or the 
individual may terminate 
the alleged independent 
contractor agreement or 
the relationship at any 
time during the term of 
the agreement. 

C.1. When determining the weight given to an alleged independent contractor 
agreement, the following factors may be considered, among others: 

ii.    Whether material 
terms of the alleged 
independent contractor 
agreement are negotiable 
or it is a contract of 
adhesion; 

iii.     Whether the putative 
employer reserves the 
right to unilaterally 
modify any term of the 
alleged independent 
contractor agreement or 
the conditions of service 
during the term of the 
agreement; and 
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D.  The fact that an individual would not qualify for receipt of unemployment compensation benefits based on 
their earnings is not relevant to the question of whether such individual is an independent contractor 
pursuant to the ABC test. Likewise, that an individual would not qualify for receipt of unemployment 
compensation benefits based on their earnings solely from the putative employer also does not impact 
whether such individual is an independent contractor pursuant to the ABC test. 

Yeamon Music, Inc. v. NJDOL 
(Commissioner FAD, issued January 19, 
2023) 

"With specific regard to petitioner’s assertion that among the reasons the services in question are exempt from UCL coverage 
is that the individuals who performed the services would not have been eligible for benefits under the UCL based on payments 
from petitioner alone; under N.J.S.A. 43:21-4(e), an individual’s wages from all employment are combined to establish a valid 
claim for benefits under the UCL. Thus, for example, an individual who works full-time with the State as an Investigator 
earning $45,000 per year, and who also works on a seasonal basis (during November and December) as a salesperson for a 
retail establishment earning $2,000 per year, is no less an employee of the retail establishment, nor is the retail 
establishment any less responsible to remit UI/DI contributions on behalf of its seasonal employee, simply because the 
individual holds full-time employment with the State, or because the individual would be unable to file a valid claim for 
benefits based on the $2,000 in earnings from the retail establishment alone. Each is employment under the UCL (one full-time 
and the other part-time/seasonal) and each carries with it an obligation on the part of the employer to remit UI/DI 
contributions on behalf of its employee based on wages earned." 



63 12:11-1.6 Additional principles governing application of the ABC test; d continued 

D.  The fact that an individual would not qualify for receipt of unemployment compensation benefits based on 
their earnings is not relevant to the question of whether such individual is an independent contractor 
pursuant to the ABC test. Likewise, that an individual would not qualify for receipt of unemployment 
compensation benefits based on their earnings solely from the putative employer also does not impact 
whether such individual is an independent contractor pursuant to the ABC test. 

McKnight v. Bd. Of Review, Dep’t of 
Labor, 476 N.J. super. 154 (App. Div. 
2023). 

In that case, the issue was “whether a claimant, who is otherwise separated from full-time employment, may 
include wages received from a part-time position, which they continue to maintain, in the calculation of their 
average weekly wage for the purposes of unemployment benefits.” Id. at 164.  The court concluded that all 
of the claimant’s base-year earnings, that is all base year earnings from the claimant’s full-time position 
and all base year earnings from the claimant’s part-time position, should be included in the calculation of 
their average weekly wage for the purpose of unemployment benefits, without regard to whether the 
claimant’s earnings from either position alone would be sufficient to qualify the claimant for benefits. 
See Id. at 169. 


