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RESOLUTION OF THE NEW JERSEY PINELANDS COMMISSION

“NO, PC4-17-_~ 0\‘!

TITLE: Issuing a Final Decision Denying the Motion to Stay Pinelands Resolution No. PC4-17-03 Filed
with the Pinelands Commission on Behalf of the Pinelands Preservation Alliance

Commissioner @(} ( ( ' i moves and Commissioner GC)\, l lQ H‘C)\

_seconds the motion that:

WHEREAS, in response to the Appellate Division’s remand In re 8. Jersey Gas Co.,447 N.J. Super,
459 (App. Div, 2016), at its meeting on December 9, 2016, the Pinelands Commission passed Pinelands
Resolution No. PC4-16-42 setting forth the protess it would utilize to review the South Jersey Gas
Company’s Pinelands Development Application (Application No. 2012-0056.001) for a natural gas
transmission line; and

WHEREAS, on Jannary 17, 2017, the Pinelands Preservation Alliance (PPA) filed an appeal in the
Superior Court of New Jersey, Appellate Division, of Pinelands Resolution PC4-16-42, Docket No. A-
002015-16, and a Notice of Motion to Stay Resolution PC4-16-42 Pending Appeal with the Pinelands
Comunission; and

WHEREAS, on January 23, 2017, the Pinelands Commission passed Resolution No. PC4-16-01
denying PPA’s request to stay Resolution PC4-16-42, and the Appellate Division demcd PPA’s zequest
for emergent relief that same day; and

WHEREAS, in accordance with Pinelands Resolution PC4-16-42, the Pinelands Commission accepted
verbal comment from the public at its January 24, 2017 meeting and accepted written comments from
the public until February 8, 2017; and

WHEREAS, ptior to its February 24, 2017 meeting, the Pinelands Commission had the opportunity to
review the public comments submitted, the transeript of the January 24, 2017 Pinelands Commission
meeting, the record and the Executive Director’s Recommendation Report recormmnending approval of
the proposed development project with conditions; and

WHEREAS, at its February 24, 2017 meeting, the Pinelands Commission passed Pinelands Resolution
No. PC4-17-03 through which it adopted the recommendation of the Executive Director, including the
conditions contained within the Executive Director’s Recommendation Report dated February 17, 2017
and determined that the proposed developrnent project was consistent with the minimurm standards of
the Pinelands Comprehensive Management Plan; and

WHEREAS, on March 27, 2017, PPA filed a Notice of Motion to Stay Resolution PC4-17-03 Pending
Appeal with the Pinelands Commission in accordance with R. 2:9-7; and

WHEREAS, on March 27, 2017, PPA also filed 2 Notice of Appeal of Pinelands Resolution PC4-17-03
and a Motion to Consolidate this new appeal with pending appeal A-002015-16 with the Appellate
Division; and

WHEREAS, R. 2:9-7 requires an appellant, on or after filing a notice of appeal with the Appellate
Division of a state administrative agency decision, action or rule, to make a motion for ad inferim relief
or for a stay of the action under review, in the first instance to the agency whose order is being appealed;
and

WHEREAS, in support of its Motion, the PPA submitted a supporting brief, a declaration of its
Executive Director, Carleton Montgomery and 23 supporting exhibits (the “Motion Papers™); and

WHEREAS, on April 3, 2017, the South Jersey Gas Company and RC Cape May Holdings, LLC,
submitted opposition to the PPA’s Motion; and
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WHEREAS, the Commission has reviewed the resolution and the motion and opposition papers and
based on such review issues the attached ORDER denying the Motion to Stay Pinelands Commission
Resolution No, PC4-17-03; and

WHEREAS, pursuant to N.J.S.A. 13:18A-5h, no action authorized by the Commission shall have force
ot effect until ten (10) days, Saturdays, Sundays and public holidays excepted, aftera copy of the
minutes of the meeting of the Commission has been delivered to the Governor for review, unless prior to
expiration of the review period the Governor shall approve same, in which case the action shall become
effective upon such approval.

NOW, THEREFORE BE IT RESOLVED that the attached ORDER denying the Motion for a Stay of
Pinelands Commission Resolution No. PC4-17-03 is ADOPTED.
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IN THE MATTER OF SOUTH JERSEY ) ADMINISTRATIVE ACTION
GAS COMPANY FOR ) ORDER DENYING STAY
AUTHORIZATION TO CONSTRUCT ) REQUEST

A 24” PIPELINE THROUGH )

MAURICE TOWNSHIP IN ) Resolution of the Pinelands
CUMBERLAND COUNTY, CITY OF ) Commission No. PC4-17-03
ESTELL MANOR IN ATLANTIC )

COUNTY AND UPPER TOWNSHIP ) Pinelands Application No. 2012-
IN CAPE MAY COUNTY NEW ) 0056.001

JERSEY )

On March 27, 2017, the Pinelands Preservation Alliance (“PPA”) filed a request for a
stay (“Stay Request”) pending its appeal of the New Jersey Pinelands Commission’s
(“Commission”) February 24, 2017 Resolution No. PC4-17-03 regarding the Commission’s
determination that a natural gas pipeline proposed to be constructed by the South Jersey Gas
Company (“SJG”) is consistent with the Pinelands Protection Act (“Pinelands Act”), N.J.S.A.
13:18A-1, et seq., and the Pinelands Comprehensive Management Plan (“CMP”), N.J.A.C. 7:50-
1.1, et seq. PPA asks that the Commission stay this Resolution and thus prohibit construction of
the pipeline pending the outcome of its appeal. PPA is a non-profit organization with a stated
mission of protecting the Pinelands, and has been involved in litigation with the Commission and
Board of Public Utilities (“BPU”) regarding natural gas pipelines in the Pinelands Area.

The Commission’s vote on Resolution No. PC4-17-03 took place after the application
was remanded to it by the Superior Court of New Jersey, Appellate Division, in a November 7,

2016 decision. In re the Petition of South Jersey Gas Company, 447 N.J. Super. 459 (App. Div.

2016) (“South Jersey Gas”). The vote was the culmination of State agency review of the Pipeline

dating back to 2012, and was taken only after the Commission gave public notice and accepted



public comment, in accordance with the Appellate Division’s instructions. After consideration of
these comments and review of the record, including an Executive Director’s Recommendation
Report, the Commission passed Resolution No. PC4-17-03, which adopted the Executive
Director’s Recommendation Report and determined that SJG’s proposal is consistent with the
minimum standards of the CMP.

PPA filed a Notice of Appeal from Resolution No. PC4-17-03 on March 27, 2017, and
filed the Stay Request with the Commission that same day. For the reasons set forth herein, the
Stay Request is DENIED.

Factual Background and Procedural History

The Commission is a regional planning entity which oversees development in the

Pinelands Area. Congress established the Pinelands National Reserve in 1978 in recognition of

the unique and fragile ecology of the New Jersey Pinelands. See Gardner v. N.J. Pinelands
Comm’n, 125 N.J. 193, 198-200 (1991) (detailing history and significance of “the New Jersey
Pine Barrens, or Pinelands”). Our Legislature then enacted the Pinelands Act, N.J.S.A. 13:18A-1,
et seq., creating the State Pinelands Area, which covers most, but not all, of the Pinelands
National Reserve. N.J.S.A. 13:18A-11. The Pinelands Act is intended to protect the “significant
and unique natural, ecological, agricultural, scenic, cultural and recreational resources” of the
Pinelands from “random and uncoordinated development and construction.” N.J.S.A. 13:18A-2.
In enacting the Pinelands Act, the Legislature recognized that the "continued viability" of the
Pinelands and its resources "is threatened by pressures for residential, commercial[,] and
industrial development." To oversee this effort, the Legislature created the Commission to serve

as the primary planning entity in the Pinelands and vested it with “all the powers and duties as



may be necessary in order to effectuate the purposes and provisions” of the Pinelands Act.
N.J.S.A. 13:18A-4.

In this role, the Commission adopted the CMP, which contains regulations governing the
standards for development within the Pinelands. See N.J.A.C. 7:50-1.1, et seq. Specifically, the
CMP sets forth the “minimum standards for preservation of the Pinelands” and reflects “the
legislative determination that management and protection of the essential character and
ecological values of the Pinelands require a regional perspective in the formulation and
implementation of land use policies and regulations.” N.J.A.C. 7:50-2.1; N.J.A.C. 7:50-3.1(a).
The CMP created eight management areas, and contains standards that proposed development in
those areas must meet. N.J.A.C. 7:50-5.12; -5.21, et seq.

As SJG’s pipeline will cross the Pinelands Area, it is subject to the jurisdiction of the
Commission and the CMP. The SJG pipeline consists of approximately 21.6 miles of 24 inch
pipeline, which will run from Maurice River Township in Cumberland County, through the City
of Estell Manor in Atlantic County to Upper Township in Cape May County, and will cross a
Pinelands Village Area, Rural Development Area, and Forest Area. The route consists of
approximately 2.2 miles of easements on private property, with the remaining 19.4 miles to be
located beneath roadways and maintained road shoulders within the public rights-of-way. The
primary purpose of the pipeline is to serve the B.L. England power plant in Upper Township.
Pursuant to an Administrative Consent Order entered into with the Department of Environmental
Protection, B.L. England was required to replace its oil and coal-fired generators with natural gas
generators by May 1, 2017, or it must shut down unless ordered by the BPU, PJM or the federal
government to continue operating its coal or oil-fired units to avoid adverse consequences from a

shutdown. The Commission was recently made aware that PJM recently ordered B.L. England to



continue operating these oil and coal units past May 1, 2017 in order to avoid adversely affecting
transmission of electricity in the region.

The SJG pipeline first came before the Commission in 2012, when SJG filed a
development application with the Commission for the project. SIG separately filed a petition
with the BPU pursuant to N.J.S.A. 40:55D-19 of the Municipal Land Use Law to preempt the
application of municipal ordinances to the pipeline. Based upon the information provided by
SJG, Commission staff initially identified an inconsistency with the CMP — specifically, because
the pipeline would also serve as a reliability line to Atlantic and Cape May Counties, it would
not “primarily serve only the needs of the Pinelands,” as required by the Forest Area standards
for public service infrastructure. See N.J.A.C. 7:50-5.23(b)(12). Staff proposed that the
Commission enter into a Memorandum of Agreement (“MOA”) with the BPU, which would
have allowed for construction of the pipeline notwithstanding the alleged inconsistency with the
CMP. The Commission did not authorize entry into the MOA. SJG appealed from the
Commission’s non-entry into the MOA, but dismissed that appeal with prejudice on May 3,
2016.

On May 21, 2015, SJG submitted a revised application to the Commission, which
contained new information and asserted that the pipeline complied with N.J.A.C. 7:50-
5.23(b)(12), the sole inconsistency previously identified by the Executive Director. This
information included a previously confidential Standard Gas Service Agreement, dated
September 2010, and Standard Gas Service Agreement Addendum, dated April 2013, which
documented that SJG was contractually obligated to provide capacity for 125,000 MCF per day

of natural gas to B.L. England at least 350 days out of the year. This represented the entire



capacity of the pipeline. The revised application also proposed to relocate an interconnect station
to outside the Forest Area.

On August 14, 2015, the Executive Director issued a Certificate of Filing (“COF”) for the
revised application. See N.J.A.C. 7:50-4.31(b); -4.82(b). The COF contained a preliminary
finding that, based upon the newly submitted information, the proposed pipeline was consistent
with the CMP’s requirement that it primarily serve only the needs of the Pinelands, because it
would serve an existing Pinelands facility over 95% of the time. This COF allowed the BPU to
continue with its review of the SJG’s N.J.S.A. 40:55D-19 Petition. See N.J.A.C. 7:50-4.81(b).

At that time, the Commission did not interpret the Pinelands Act or the CMP as
authorizing it to directly review any private development applications that were the subject of a
petition to the BPU for preemption of municipal review and approval under N.J.S.A. 40:55D-19
for conformance with the standards of the CMP, or to make a final determination on such
applications. Rather, the Commission believed that the statute charged the BPU with ensuring
that any development it approved to be constructed within the Pinelands conformed to the CMP.
See N.J.S.A. 13:18A-10(c). The Commission’s interpretation was further informed by the lack of
authority within the Pinelands Protection Act for it to review state agency approvals (See
N.J.S.A. 13:18A-15, limiting Commission review to municipal or county approvals) and the
provisions within the CMP that set forth a process for Commission staff to participate in the
proceedings of other state agencies, such as the BPU, to represent the Commission’s interests
and provide guidance to the agency making the ultimate determination on a development
application. N.J.A.C. 7:50-4.81, et seq.

Based on this interpretation, Commission staff participated in BPU’s review of SJG’s

N.J.S.A. 40:55D-19 petition. The BPU conducted additional public hearings during which it



accepted comments regarding the CMP, and held an evidentiary hearing in which PPA was a
participant. The BPU then submitted its record to the Commission staff, including all public
comments and documents submitted to the BPU. After reviewing these materials, the
Commission’s Executive Director submitted a letter to the BPU on December 14, 2015, detailing
her review and stating the finding in the COF remained valid. On December 16, 2015, the BPU
issued a Decision and Order granting SJG’s N.J.S.A. 40:55D-19 Petition, finding the pipeline
“reasonably necessary for the service, convenience, or welfare of the public.”

The Sierra Club and Environment New Jersey appealed the Executive Director’s
December 14, 2015 letter. Those parties and the PPA also appealed the BPU’s approval of SJG’s
N.J.S.A. 40:55D-19 Petition. The appeals were consolidated.

In its November 7, 2016 published decision, the Appellate Division in large part affirmed
the BPU’s order, but disagreed with the Commission’s interpretation of the Pinelands Act. South

Jersey Gas, supra, 447 N.J. Super. 459. The court acknowledged that the CMP’s coordinated

permitting provisions, N.J.A.C. 7:50-4.81, et seq., did not provide for the Commission to review
a staff determination regarding the SJG application. 1d. at 477. However, the court held “the
Commission retains final decision-making authority as to whether SJG’s proposed pipeline is
consistent with the minimum standards of the CMP,” and that the “Commission therefore retains
‘ultimate responsibility’ under the CMP to review the proposed project and render a final
decision on CMP compliance.” Id. at 478

The Appellate Division thus remanded the matter to the Commission, and directed the
Commission to determine how to review the Executive Director’s recommendation regarding the
pipeline. The court’s decision afforded the Commission wide discretion in what procedures it

chose. In relevant part, the court instructed:



The Commission shall determine whether to review the Executive
Director’s decision based on the factual record developed before
the [BPU], or whether the parties should be permitted to present
additional evidence on the question of whether the pipeline is
consistent with the minimum standards of the CMP.

The Commission also shall determine whether to refer the matter
for a hearing before an Administrative Law Judge (ALJ). In that
regard, we note that, under the CMP’s provisions for review of
municipalities with certified land use regulations, the Commission
may review a preliminary approval if it raises substantial issues of
CMP compliance. N.J.A.C. 7:50-4.37(a) — (b).

If so, the Executive Director must give notice of the staff’s
determination to the applicant, local permitting agency, and any
interested persons. N.J.A.C. 7:50-4.37(b). The applicant, local
permitting agency, and any interested persons may request a
hearing before an ALJ. Ibid. Thereafter, the Commission may issue
a final decision on the matter. N.J.A.C. 7:50-4.91(e).

The Commission shall consider whether the same or similar
procedures should be followed in reviewing Wittenberg’s decision.
See In re Application of John Madin, 201 N.J. Super. 105, 128-34
(App. Div.) (holding that municipalities whose development
ordinances have not been certified by the Commission are entitled
to an evidentiary hearing on the grant of development approval),
certif. granted, 102 N.J. 380 (1985), certif. vacated, 103 N.J. 689
(1986). Moreover, the public should be afforded notice and the
opportunity to be heard before the Commission renders a final
decision on the application. Id. at 135-136.

[Id.,at 479.]

At its December 9, 2016 meeting, the Commission unanimously passed Resolution No.
PC4-16-42, detailing how it would implement the court’s remand instructions and review the
proposed pipeline. The review process chosen by the Commission was modeled on the CMP’s
existing process to review public development applications. See N.J.A.C. 7:50-4.51, et seq. The
circumstances surrounding the Commission’s consideration of public development applications
are similar to the situation before the Commission here, because, as with public development

applications, there is no municipal approval for the Commission to review. Rather, when



reviewing public development applications, the Executive Director first reviews the application
and all other information submitted, and makes a determination of whether the application
should be approved, approved with conditions, or disapproved. N.J.A.C. 7:50-4.54. The
Commission then reviews that determination at its next monthly meeting. N.J.A.C. 7:50-4.56.
The process chosen by the Commission through Resolution No. PC4-16-42 also provided the
public the opportunity to comment on the SJG application at a Commission meeting, and for the
submission of written comments, prior to the Commission making a final determination on the
proposed pipeline.

Following the meeting, Commission staff provided notice on December 9, 2016 that the
Commission would take public comment regarding the SJG application at its January 24, 2017
meeting, and accept written comments until that date. The Commission subsequently changed
the location of the meeting from its offices, which accommodate approximately 60 people, to the
St. Ann’s Parish Center in Browns Mills, which had a capacity of 260, to accommodate the
significant attendance anticipated. Based on parameters of holding the meeting during the day,
providing adequate space and parking, cost, and the Commission’s preference to hold its meeting
in the Pinelands, this was the largest venue the Commission was able to secure for that date.
Based on past attendance at proceedings regarding the MOA, the Commission believed the
venue would be able to accommodate the expected attendance.

On January 4, 2017, PPA submitted a letter objecting to the adoption of Resolution No.
PC4-16-42, including specifically the review process set forth in the Resolution. The Executive
Director responded to that letter on January 11, 2017, explaining why PPA’s concerns were
unfounded. PPA also submitted an email, which misstated that the venue’s capacity was only

120 people, and expressed concern that PPA expected more than 120 people to attend.



PPA then filed an appeal of Resolution No. PC4-16-42 with the Appellate Division on
January 17, 2017, and simultaneously filed a stay request with the Commission. The
Commission denied the request in a special meeting on January 23, 2017, and the Appellate
Division denied PPA’s request for an emergent stay later that day.

At the January 24, 2017 meeting, the Commission heard public comment from
approximately 130 individuals, both in favor and against the pipeline. Attendance initially
exceeded capacity, and Commission staff collected a list of those waiting to enter, allowing those
people to enter as others left. All those wishing to attend the meeting were able to enter by
approximately 12:30 P.M., and the meeting continued until past 5:00 P.M. to allow all those who
wished to speak an opportunity to do so. In order to provide those who were unable to wait for
their opportunity to comment or chose to leave, the Commission extended written comment an
additional two weeks, until February 8, 2017. The Commission also delayed its February
meeting until February 24, 2017, to allow adequate time to review any additional comments.

The Executive Director organized and transmitted all public comments to the
Commissioners, along with an Executive Director’s Recommendation Report. The Report
discussed the standards of the CMP, and recommended that SJG’s proposal was consistent with
all relevant standards. In pertinent part, the Report discussed that the entire capacity of the
pipeline would be dedicated to serving B.L. England, an existing Pinelands facility, at least 350
days each year. Thus, because it would serve an existing Pinelands business over 95% of the
time, consistent with past Commission precedent, the pipeline met the requirement of N.J.A.C.
7:50-5.23(b)(12) that it primarily serve only the needs of the Pinelands. The Report also
discussed other pertinent CMP standards, including requirements pertaining to wetlands,

threatened and endangered species, and revegetation. The Report also responded to public



comments relevant to the question before the Commission of whether the SJIG application was
consistent with the minimum standards of the CMP. In response to an inquiry from one
Commissioner, the Executive Director also solicited additional information from DEP and SJG
and transmitted this information prior to the February 24, 2017 meeting.

The Commission considered the Executive Director’s recommendation at its February 24,
2017 meeting. The meeting was again well-attended. After a resolution to postpone consideration
of the matter for a future meeting failed, the Commission voted 9 to 5, with one abstention, to
adopt the Executive Director’s Recommendation Report, and to find that the SJG pipeline was
consistent with the minimum standards of the CMP.

PPA filed a Notice of Appeal from that decision on March 27, 2017, and filed the Stay
Request with the Commission that same date. SJG and R.C. Cape May Holdings, LLC (B.L.
England’s owner) filed opposition to the Stay Request on April 3, 2017.

DISCUSSION

Standard for Granting of Stay

Rule 2:9-7 requires that motions for stays of administrative agency decisions be “made in
the first instances to the agency whose order is appealed from and, if denied, to the Appellate
Division.” R. 2:9-7. PPA contends it has met the standards for a stay, and requests that the
Commission stay Resolution No. PC4-17-03 and thus any construction of the proposed SJG
pipeline pending the outcome of its appeal.

The Commission is not required to grant a stay request simply because its decision is
under review by the Appellate Division. Rather, to be entitled to a stay, a movant must
demonstrate each of the following: (1) the threat of irreparable harm; (2) a reasonable probability

of success on the merits based on settled legal rights; and (3) that on balance public interest and

10



relative hardships to the parties favor a stay. Crowe v. DeGioia, 90 N.J. 126, 132-34 (1982). The

party seeking the stay bears the burden of demonstrating it meets each of these standards by clear

and convincing evidence. Garden State Equal. v. Dow, 216 N.J. 314, 320 (2013).

The Commission finds that PPA’s Stay Request falls short of satisfying each of these
criteria, and hereby DENIES the request.

Irreparable Harm

A stay “should not issue except when necessary to prevent irreparable harm.” Crowe,
supra, 90 N.J. at 132-33. PPA claims irreparable harm will result here because the Commission’s
determination regarding the pipeline’s conformance with the CMP was the last approval needed
by SJG prior to commencing construction. PPA asserts environmental harm will be caused by
pipeline construction, as well as claiming there is risk of leakage of natural gas into the
Pinelands’ aquifer and streams. PPA also argues approval of the pipeline will create additional
development pressure along the pipeline route.

The Commission finds that PPA’s claims of irreparable harm are without merit. Notably,
the BPU’s July 23, 2015 Order precludes any additional connections to the SJG pipeline in the
Forest Area. Therefore, the pipeline will not result in additional development pressure along its
route.

The Commission also finds that irreparable environmental harm will not result from
pipeline construction. Although PPA alleges flora and fauna may be irreparably harmed by
development, it does not identify any specific species that will be harmed by construction of the
SJG pipeline. As discussed in the Executive Director’s Recommendation Report, the vast
majority of the pipeline will be constructed either under pre-existing roadways or under existing

road shoulders, and no development will occur in wetlands. There will also be no tree clearing or
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impact to the forest canopy. The disturbed areas resulting from the natural gas interconnect
station will be revegetated with a seed mixture which meets the CMP’s Landscaping and
Revegetation Guidelines. No threatened or endangered animal species were identified within the
vicinity of the pipeline route. Pine Barrens boneset, an endangered plant species, was located
approximately 100 feet from the edge of existing road pavement along one portion of the route,
but, as the pipeline will be located under existing disturbed and maintained shoulder in this
location, no irreversible adverse impact will occur from pipeline construction. Further, SJG has
agreed to a number of conditions to ensure no environmental impacts will result from
construction, including having an independent biologist present when construction and clearing
activities are ongoing near habitat suitable for threatened and endangered species. SJIG also
agreed to conditions to monitor and prevent any negative effects while Horizontal Directional
Drilling is ongoing.1

Nor is there a “substantial risk of leakage into Pinelands aquifers and streams.” The
Commission thoroughly considered this issue in its review of the project. The BPU reviewed and
approved the pipeline construction methods. It will be constructed in accordance with federal
pipeline safety standards, and will include state of the art piping, continuous pressure gauges,
and inspections and shut off valves. Even if a leak did occur, in contrast to pipelines carrying
liquids which might drain towards an aquifer, natural gas will instead rise through the soil and
dissipate in the air. Thus, there is no likelihood that the Pinelands water resources would be

irreparably harmed by the pipeline.

! Horizontal Directional Drilling is a trenchless construction method, and is the preferred method by DEP to install
pipeline beneath wetlands or streams without impacting those resources.
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PPA also claims that, if a stay is not granted, “the authority of the Pinelands Laws will be
subverted [and] an illegal development will go forward.” As explained below, the Commission’s
approval of the SJG pipeline is fully consistent with the Pinelands Act and CMP.

PPA has not identified any other harms that would result from pipeline construction. For
the above reasons, PPA has not demonstrated irreparable harm sufficient to warrant the entry of a
stay.

Likelihood of Success on the Merits

The second element that PPA must demonstrate is reasonable probability of success on

the merits. Crowe, supra, 90 N.J. at 133. “Temporary relief should be withheld when the legal

right underlying [the party’s] claim is unsettled. Ibid. To succeed on the merits of an appeal from

an agency’s decision, PPA must make “a clear showing that it is arbitrary, capricious, or

unreasonable, or that it lacks fair support in the record.” In re Hermann, 192 N.J. 19, 28 (2007).

PPA claims the Commission’s review violated the Administrative Procedure Act
(“APA”), N.J.S.A. 52:14B-1, et seq., and PPA’s due process rights. It also contends several
Commissioners had conflicts of interest which should have precluded their participation in the
consideration of the application. Finally, PPA contends the Commission erred in concluding the
pipeline application is consistent with the CMP’s standards.

For the following reasons, the Commission disagrees and finds PPA is unlikely to
succeed on the merits of these claims on appeal.

PPA’s Claim that Resolution No. PC4-16-42 Violates the APA

PPA asserts that Resolution No. PC4-16-42 is an administrative rule, and that compliance

with the APA’s rulemaking procedures was required. The Commission disagrees. The
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Commission previously addressed this argument when it denied PPA’s request for a stay in its
appeal from Resolution No. PC4-16-42, but for completeness, addresses it again here.
Resolution No. PC4-16-42 was an implementation of the Appellate Division’s remand

instructions in South Jersey Gas, as it set forth how the Commission would review the remanded

SJG application. Nothing in the court’s opinion directed the Commission to initiate rulemaking
or amend the CMP prior to reviewing SJIG’s alpplication.2 Rather, the court remanded the matter
to the Commission and directed it to consider how it would review the Executive Director’s
recommendation regarding SJG’s development application, and then make a final decision on the
application. The Commission followed the Appellate Division’s directions in passing Resolution
No. PC4-16-42.

Moreover, the Commission acted consistent with well-established precedent regarding
administrative agency action. As the Supreme Court has recognized, “[a]dministrative agencies
enjoy great leeway when selecting among rulemaking procedures, contested hearings, or hybrid

informal methods in order to fulfill their statutory mandates.” In re Provision of Basic Gen.

Serv., 205 N.J. 339, 347 (2011).
The Supreme Court has set forth factors for consideration in determining whether

adherence to the APA’s formal rulemaking procedures is required. Metromedia, Inc. v. Dir., Div.

of Tax, 97 N.J. 313, 331-332 (1984). Courts apply a multi-factor test in determining whether

rulemaking requirements are implicated, looking at whether the agency’s decision:

1) is intended to have wide coverage encompassing a large
segment of the regulated or general public, rather than an

* After the South Jersey Gas decision, the Commission also sought remand of appeals related to the proposed
Southern Reliability Link pipeline to allow the Commission to review the application consistent with the South
Jersey Gas decision. A-3753-16; A-3762-16. Despite requests from PPA and the Sierra Club in cross-motions for
remand, the Appellate Division’s remand instructions did not require the Commission to undertake rulemaking prior
to reviewing the application.
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individual or a narrow select group; (2) is intended to be applied
generally and uniformly to all similarly situated persons; (3) is
designed to operate only in future cases, that is, prospectively; (4)
prescribes a legal standard or directive that is not otherwise
expressly provided by or clearly and obviously inferable from the
enabling statutory authorization; (5) reflects an administrative
policy that (i) was not previously expressed in any official and
explicit agency determination, adjudication or rule, or (ii)
constitutes a material and significant change from a clear, past
agency position on the identical subject matter; and (6) reflects a
decision on administrative regulatory policy in the nature of the
interpretation of law or general policy.

[Ibid.]

PPA asserts those factors are present here, citing a summary disposition brief filed in its
appeal from Resolution No. PC4-16-42.> The Commission disagrees.

First, the Resolution is not intended to have wide coverage. Although the Resolution
notes the Commission’s awareness of other applications filed under N.J.S.A. 40:55D-19 that
could come before it, at this time the Commission is only aware of two other such applications.
The Commission expressed in the Resolution its intent to expeditiously undertake amendments
to the CMP to formalize the process for future applications. In addition, as stated in the
Executive Director’s January 11, 2017 letter to PPA, pending amendments to the CMP, the
Commission will address the procedures to be used to review any subsequent applications at the

appropriate time, taking into account the specific circumstances of the application as well as the

principles and direction contained in the South Jersey Gas opinion, and determine whether

alternate procedures should be used. Hence, Resolution No. PC4-16-42 is limited in scope.
Similarly, although the Resolution provides that the Commission may use this process for
other applications for which the municipal review process is preempted pending amendments to

the CMP, the Commission will address and may modify these procedures as appropriate taking

? On February 28, 2017, the Appellate Division denied cross-motions for summary disposition filed in that appeal.
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into account the specifics of each application. Thus, the Resolution is not “intended to be a rule

of unvarying application to all similar cases.” See Metromedia, supra, 97 N.J at 335.

Nor was the Resolution purely designed to operate in only future cases. Indeed, the
purpose of its adoption by the Commission was to deal with past cases — one remanded to the
Commission by the Appellate Division, and another the Commission at that time anticipated
would be remanded shortly with similar instructions.* The Commission has expressed its intent
to expeditiously undertake amendments to the CMP to formalize the process by which it will
address future applications.

Further, the process chosen by the Commission is inferable from the Pinelands Act and
other provisions of the CMP. The Pinelands Act only requires an adjudicatory hearing when the
Commission elects to review a municipal or county approval; no such local approval was present
here. See N.J.S.A. 13:18A-15. Rather, consistent with the Appellate Division’s interpretation of
the Pinelands Act, the court’s remand instructions, and the Commission’s existing procedures for
other applications which come before it without a prior municipal approval to review, the
Commission chose a process which ensured a full record was presented to it, and that the public
was provided with notice and an opportunity to comment before the Commission.

The Commission also disagrees that the fifth Metromedia factor is met. Although the
CMP currently lacks a process for direct Commission review of applications for which the BPU
preempted the municipal review process, the process chosen by the Commission to review the
SJG application on remand hewed closely to existing procedures in the CMP for applications that

come before the Commission in a similar posture. As noted, the Commission used its review

* As noted, the New Jersey Natural Gas Southern Reliability Link pipeline application was recently remanded to the
Commission by the Appellate Division. The Commission will consider in the future whether, based on the specifics
of that application, the same review procedures should be used prior to undertaking that review.
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procedures for public development applications as a guide, because those applications, like the
SJG application, come to the Commission without a prior municipal approval to review. There,
like here, the Commission reviews a recommendation of the Executive Director, receives public
comment at a regular meeting, and then votes on the application’s conformance with the CMP.
Thus, the process was previously expressed and does not constitute a material departure from
existing procedures.

Finally, the sixth Metromedia factor is not met here. The Resolution did not “reflect[] a
decision on administrative regulatory policy in the nature of the interpretation of law or general
policy.” 1d. at 332. Rather, it simply details how the Commission would implement the court’s
remand and review whether SJG’s application complies with the Commission’s regulations after
providing an opportunity for the public to comment during that review. The substantive
regulations of the CMP remain unchanged, and the Commission only approved the proposed
pipeline after it determined the pipeline conforms with all of the CMP’s standards. Thus, the
Resolution does not reflect a change in agency policy.

For these reasons, Resolution No. PC4-16-42 is not an administrative rule, and the
Commission was not required to follow the APA’s formal rulemaking procedures. Therefore, the
Commission finds PPA has not shown it has a reasonable likelihood of success on the merits of
this claim in its appeal.

PPA’s Claim that the Commission’s Procedures Violated the Pinelands Act and its Due Process
Rights

PPA also asserts the Commission violated its due process rights and the Pinelands Act,
because it did not hold an adjudicatory hearing providing an opportunity for sworn testimony and
cross-examination; that it knowingly held its public meeting on the application in too small of a

venue; and it rushed its review process. The Commission disagrees with PPA’s contentions. An
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adjudicatory hearing was not required in these circumstances, and PPA and the public were
afforded ample due process. The Commission’s vote was the culmination of a years-long
coordinated review of the pipeline across several State agencies, and the Commission had
sufficient time to consider the record before it.

Notably, in its remand instructions, the Appellate Division did not require that the

Commission conduct a hearing, but rather left it to the Commission to determine whether an

adjudicatory hearing was warranted. South Jersey Gas, supra, 447 N.J. Super. at 479. The court
expressly gave the Commission the option of making its determination based on the record
developed before the BPU, and only required the Commission to provide public notice and to
take additional public comment. Ibid.

PPA asserts an adjudicatory hearing is required by the Pinelands Act and by the

Appellate Division’s ruling in Madin, supra, 201 N.J. Super. at 134. However, the Pinelands Act
only mandates an adjudicatory hearing where the Commission is reviewing a final municipal or
county development approval. N.J.S.A. 13:18A-15. And reliance on Madin is inapposite. Madin
concerned whether uncertified municipalities, i.e. those municipalities whose land use
ordinances had not been certified by the Commission, were entitled to a hearing prior to the
Commission’s approval of applications for development within their boundaries, especially
where, as in Madin, the uncertified municipality opposed the development. Madin, supra, 201
N.J. Super. at 119. Those circumstances are not present here. Instead, the circumstances are more
akin to those present during the Commission’s review of public development applications,
N.J.A.C. 7:50-4.51, et seq., and the Commission modeled its review of the SJG application off

those procedures.
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Moreover, after Madin was decided, the Administrative Procedure Act was amended to
preclude agencies from granting adjudicatory hearings to third parties regarding permitting
decisions. N.J.S.A. 52:14B-3.1 and -3.3. Agencies may only grant adjudicatory hearings to
persons with particularized property interests or a right to a hearing under a statute. N.J.S.A.

52:14B-3.1; In re Freshwater Wetlands Gen. Permits, 185 N.J. 452, 463-64 (2006). Here, SJG

was not aggrieved by an action of the Executive Director as contemplated by N.J.A.C. 7:50-4.37
& -4.41, and did not request an adjudicatory hearing. The Commission is unaware of any parties
with a particularized property interest which would have given them standing for an adjudicatory
hearing, and PPA did not seek to establish such an interest.

Further, the Supreme Court has been clear that an adjudicatory hearing is not required to

satisfy the public’s due process rights. See In re Freshwater Wetlands Statewide General Permits,

supra, 185 N.J. at 470. As the Court held, “[a] third-party objector’s due process rights may be
satisfied by an agency’s review process, even absent trial-type procedures.” Ibid. In determining
whether due process has been satisfied, “the administrative process . . . cannot be viewed in
isolation,” and consideration must be given to proceedings conducted before other government
entities. Id. at 472.

Based on the above, the Commission concluded that an adjudicatory hearing was not
needed to develop the factual record in this matter. An extensive record was previously
developed before the BPU and the Commission, which included: public comments before the
BPU on whether the proposed pipeline conforms to the CMP’s standards; a BPU evidentiary
hearing in which PPA was a participant, and made submissions concerning the CMP; a public
hearing and submission of written comments by the public during the MOA proceedings; and

recommendations and analysis by the Executive Director made during the MOA proceeding, in
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the COF, and after review of the BPU’s record. In addition, as instructed by the Appellate
Division, the Commission provided public notice and the opportunity to comment, both in

writing and in person before the Commission at its January 24, 2017 meeting. South Jersey Gas,

supra, 447 N.J. Super. at 479. Representatives of PPA did indeed comment both in-person at that

meeting, and in writing, and the Commission extended written comment to February 8, 2017, to
accommodate those that may have been unable to comment at the January meeting. PPA
submitted additional written comments during this extension period. Thus, PPA and the public
were afforded substantial due process during the consideration of the proposed pipeline by the
BPU and the Commission.

Moreover, the Commission did not “knowingly” hold its public meeting in too small of a
venue. Rather, as the Executive Director explained, the Commission relocated its meeting to the
St. Ann’s Parish Center in Browns Mills in an effort to accommodate the anticipated attendance
and to secure a venue larger than the Commission’s offices. The venue had a capacity of 260,
which the Commission believed would be sufficient based on attendance during the MOA
proceedings. The venue was the largest the Commission was able to secure in the Pinelands
given various funding, timing, parking, and other constraints. In addition, the only complaint the
Commission received prior to the meeting regarding the venue size mistakenly believed it could
only accommodate 120 people. Thus, the Commission had no reason to expect a meeting room
with a capacity more than twice that number would be insufficient.

The Commission also made reasonable efforts to accommodate the greater than expected
public attendance. Commission staff took a list of names, and allowed people to enter the
meeting room as others exited. All those wishing to enter were able to do so by 12:30 P.M., and

the Commission continued the meeting until past 5:00 P.M. so that all who wished to speak

20



could do so. The Commission also extended written comment an additional two weeks, until
February 8, 2017, so those that were unable to wait would be able to submit their comments in
writing.

Hence, the Commission provided sufficient opportunity for the public to comment and
satisfied PPA and the public’s due process rights. Indeed, PPA and over 6000 members of the
public did comment. The public comments were organized and transmitted to the
Commissioners, as was the Executive Director’s summary and response of relevant comments.
While a motion to postpone the matter to a future meeting was raised at the February meeting, a
majority of the Commission determined it had sufficient time to review the record. And, as
discussed below, the Commission’s ultimate decision regarding the pipeline is amply supported
by that record.

Accordingly, the Commission’s review of the pipeline satisfied PPA’s due process rights
and the Pinelands Act. The Commission thus finds PPA is unlikely to succeed on the merits of
this claim.

PPA’s Claim that Commissioners had Impermissible Conflicts of Interest

PPA also alleges that two Commissioners, Commissioners Giuseppe Chila and Bob Barr,
had conflicts of interest which should have precluded their participation in reviewing and voting
on the SJG application. PPA claims the Commissioners’ relationships with the International
Brotherhood of Electrical Workers (“IBEW”), a union which had taken a position in favor of the
SJG application, constituted an impermissible conflict of interest. The Commission disagrees.

PPA asserts conflicts exist because Commissioner Chila is a member of the IBEW, and
because the Cape May County Democratic Organization received donations from the IBEW

while Commissioner Barr served as treasurer or the organization.
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PPA and others raised these purported conflicts of interest to the Commission prior to the
February 24, 2017 meeting. The Executive Director addressed them on the record during the
meeting, prior to the Commission’s vote. As she stated:

Over the past several weeks[,] Commission staff has received
information from members of the public alleging that certain
members may have conflicts of interest requiring recusal from the
vote on the South Jersey Gas application. After review of the
application provided and consultation with the State Ethics
Commission and the Attorney General’s Office[,] it has been
determined that none of the Commissioners in question have a
conflict of interest requiring recusal in this matter.
Thus, the Commission satisfied its obligation to consider and address the alleged conflicts.

Moreover, the State Ethics rules make clear that membership in an organization does not
create a conflict of interest requiring recusal. Rather, recusal is only required when the State
officer has held “a leadership role in a professional or trade organization[.]” N.J.A.C. 19:61-
7.4(e). Commissioner Chila does not hold and has not held a leadership role in the IBEW. In
addition, prior to the February 24, 2017 meeting, Commissioner Chila confirmed that his
membership in the IBEW would not preclude his objective and unbiased review of the SJG
application.

Likewise, Commissioner Barr is no longer the treasurer of the Cape May Democratic
Organization, and resigned prior to being sworn in as Commissioner. Thus, even if that position
could create a conflict of interest, no such conflict now exists. PPA fails to explain how
Commissioner Barr’s elected position as Ocean City’s 4th Ward Representative on the City
Council presents a conflict of interest. Similarly, Commissioner Barr’s public statement

regarding his intended vote, after the record was closed and after full consideration of that

record, does not constitute a conflict of interest.
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Thus, the Commission finds PPA is unlikely to succeed on its claim regarding purported
conflicts of interest.

PPA’s Claim that Resolution PC4-17-03 is Arbitrary and Capricious

Finally, PPA claims the Commission’s adoption of Resolution No. PC4-17-03 and its
determination in that Resolution that SJIG’s application met the minimum standards of the CMP
was arbitrary and capricious. Again, the Commission disagrees. The Commission’s
determination was reasonable, consistent with past precedent, and supported by the record.

PPA claims the Commission erred in finding the SJG pipeline met the requirement of
N.J.A.C. 7:50-5.23(b)(12) that it be “intended to primarily serve only the needs of the
Pinelands,” as well as other unspecified environmental requirements. But the Executive
Director’s Recommendation Report, adopted by the Commission, fully addressed this standard.
As the Report discussed, the pipeline will serve B.L. England, a Pinelands business, more than
95% of the time. Despite PPA’s contentions, SJG is indeed contractually obligated to provide the
entire capacity of the Pipeline to B.L. England at least 350 days per year. This was documented
to the Commission by SJIG’s 2015 submission of a previously confidential Standard Gas Service
Agreement and Standard Gas Service Agreement Addendum. The 24 inch pipeline will operate
at a maximum pressure of 437 psig due to constraints in SJG’s transmission system, and the BPU
confirmed in its December 16, 2015 Order that 125,000 MCF, which is contractually obligated to
B.L. England, represents the maximum flow capacity of the pipeline.

Thus, the Pipeline is primarily serving only the needs of B.L. England, an existing
Pinelands business, as it undergoes a required repowering from oil and coal to cleaner burning

natural gas. That B.L. England will need to undergo redesigns does not change this analysis. Nor

23



does the cost allocation of the pipeline change the documented fact that the entirety of the gas in
the pipeline will flow to B.L. England 95% of the time.

This analysis is also consistent with past Commission precedent, including the issuance
of a Certificate of Filing for a pipeline serving the New Lisbon Developmental Center, that
serving a Pinelands facility is sufficient to satisfy the requirements of N.J.A.C. 7:50-5.23(b). The
analysis is no different from that conducted for any other facility, like a farm, manufacturing
facility, cranberry bog, or hospital, which requires public service infrastructure such as gas,
electricity, or water to operate. The CMP does not require the Commission to analyze where the
people a facility may serve reside, nor where in the stream of commerce goods created by a
facility, including where electricity, the product created by B.L. England, may flow.

PPA relies upon a submission by a former Commission Executive Director, Terrence D.
Moore, which it purports demonstrates the Commission’s decision was not consistent with past
precedent. However, none of the Commission decisions cited by Mr. Moore say that serving a
Pinelands business does not satisfy N.J.A.C. 7:50-5.23(b). Rather, they provided separate bases
for meeting this standard, including serving the Pinelands through electric generation, and
directly serving Pinelands residences and businesses. The Commission is unaware of any past
decisions in which it stated serving the infrastructure needs of a Pinelands facility did not
primarily serve only the needs of the Pinelands.

With regard to where the electricity generated by B.L. England flows, as reflected in the
Executive Director’s Recommendation Report, that issue was not the primary basis for the
Commission’s decision and was not necessary for finding the pipeline satisfies N.J.A.C. 7:50-

5.23. Nonetheless, as reflected in the BPU’s July 23, 2015 Order, affirmed by the Appellate
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Division,” energy produced by B.L. England would ordinarily flow to Atlantic City Electric
(“ACE”). ACE in turn serves 69% of the residents of the Pinelands. Previous Commission
decisions, including those cited by Mr. Moore, did not engage in the analysis PPA now demands,
regarding proof of what number of customers inside and outside the Pinelands were served by
electrical generating sources. But again, definite resolution of this issue was not necessary to find
compliance with N.J.A.C. 7:50-5.23 as serving an existing Pinelands business, B.L. England, is
sufficient to meet this standard.

Similarly, the Commission rejects PPA’s contention that repowering B.L. England is not
necessary. The BPU, the State agency charged with making that determination, found in its
December 16, 2015 Order that construction of the SJG pipeline to repower B.L. England was
“reasonably necessary for the service, convenience, or welfare of the public,” and found “there
is a need for capacity in the area of B.L. England.” Further, PJM recently determined that the
pending May 1, 2017 shutdown of B.L. England would adversely affect the transmission of
electricity in the region, and ordered B.L. England to keep operating as a coal and oil-fired plant
for reliability purposes until it is able to repower to burn the cleaner burning natural gas that will
be provided by the pipeline. Thus, there is clearly a continuing need for the plant.

Finally, PPA makes generalized claims of environmental harm, without citing to any
specific CMP standards that would be violated. The Executive Director’s Recommendation
Report, adopted by the Commission, discussed in detail all relevant standards, including
Wetlands Protection, N.J.A.C. 7:5-6.7 & -6.13; Vegetation Management, N.J.A.C. 7:50-6.23 & -
6.26; Threatened and Endangered Species Protection, N.J.A.C. 7:50-6.27 & -6.33, and Cultural

Resource Standards, N.J.A.C. 7:50-6.151. The Report also addressed all comments relevant to

> In the Matter of the Petition of South Jersey Gas Company, Docket No. A-0151-15T1 (App. Div. Nov. 7, 2016).
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consistency with the CMP. Given PPA fails to identify any standards that were violated, the
Commission finds PPA is unlikely to succeed on the merits of this claim.
For these reasons, PPA is unlikely to succeed on the merits of its appeal.

Balance of Hardships

The final prong of the test for a stay is consideration of the relative hardships to the

parties in granting or denying relief. Crowe, supra, 90 N.J. at 134. PPA asserts the equities favor

the grant of the stay because there is a strong public interest in protecting the environment and
upholding the law. PPA claims SJG will not be harmed if a stay is granted.

However, as discussed above, no irreparable harm will result from the pipeline. Contrary
to PPA’s contention, SJG is required to comply with all revegetation management standards, and
there will be no irreparable harm to the sole endangered plant species identified anywhere near
the pipeline route. In addition, the Commission complied with the law and its regulations,
provided substantial due process to PPA and the public, and did not promulgate any new rules.

In contrast, the delay caused if a stay of the Commission’s review of the proposed
pipeline is granted could cause harm to the public. The BPU found that pipeline construction was
reasonably necessary for the service, convenience or welfare of the public, and that would
improve air quality and have other positive environmental effects. The Commission is aware
PJM has ordered B.L. England to continue operating its coal and oil-fired units past May 1,
2017, to ensure regional electrical needs are met. Delay in construction of the SJG pipeline could
result in additional air pollution if the dirtier burning coal and oil units must continue operating
until the pipeline is installed. Thus, a stay is contrary to the public interest.

Thus, the Commission finds that the balance of hardships does not weigh in favor of

granting a stay.
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CONCLUSION

For the reasons set forth herein, PPA has not demonstrated: (1) irreparable harm; (2) a
likelihood of success on the merits based on settled legal rights; or (3) that the balance of
hardships favors a stay. Accordingly, PPA’s request for a stay is DENIED.

SO ORDERED.
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RESOLUTI ON OF THE NEW JERSEY PINELANDS COMMISSION
NO.Pos17- OB

TITLE:  Approving With Conditions an Application for Public Development (Application Number
2003-0319.003)

Commissioner A\l@( (A, moves and Commissioner C—)C,\\ \\9 H@\

seconds the motion that: O

WHEREAS, the Pinclands Commission has reviewed the Public Development Application Report and
the recommendation of the Executive Director that the following application for Public Development be
approved with conditions:

2003-0319.003

Applicant: T-Mobile, Valere, LLC & Waterford Township
Municipality: Waterford Township

Management Area: Pinelands Rural Development Area

Date of Report: March 17,2017

Proposed Development: Construction of 190 foot high local communications tower and a

5,000 square foot equipment compound.

WHEREAS, no request for a hearing before the Office of Administrative Law concerning the Executive
Director’s recommendation has been received for this application; and

WIIEREAS, the Pinelands Commission hereby adopts the Conclusion of the Executive Director for the
proposed development; and

WHEREAS, the Pinelands Commission hereby determines that the proposed public development
conforms to the standards for approving an application for public development set forth in N.J.A.C.
7:50-4.57 if the conditions recommended by the Executive Director are imposed; and

WHEREAS, pursuant to N.J.S.A. 13A-5h, no action authorized by the Commission shall have force or
effect until ten (10) days, Saturdays, Sundays and public holidays excepted, after a copy of the minutes
of the meeting of the Commission has been delivered to the Govemor for review, unless prior to
expiration of the review period and Govemnor shall approve same, in which case the action shall become
effective upon such approval,

NOW, THEREFORE BE IT RESOLVED that Application Number 2003-0319.003 for public
development is hereby approved subject to the conditions recommended by the Executive Director.

Record of Commission Votes

AYE NAY NP AR* AY? NAY NP AR* AYE NAY ¥P AR
Ashmun | A, Galletta A Prickett e
Avery |X Jannarone [ X Quinn X
Barr e Llovd X Rohan Green | X
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* A= Abstained /R = Recused
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Executive Director Chairman
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March 17, 2017

Leroy Peart

T-Mobile

510 Virginia Drive

Fort Washington, PA 19034

Frank DeGenova
Valore, LLC

7 Gilbert Stuart Way
Marlton, NJ 08053

William A Richardson, Mayor
Waterford Township

2131 Auburn Avenue

Atco, NJ 08004

Re:  Application # 2003-0319.003
Block 5301, Lot 5
Waterford Township

Dear Applicants:

The Commission staff has completed its review of this application for the construction of 190 foot high
local communication facility (tower). Enclosed is a copy of a Public Development Application Report.
On behalf of the Commission’s Executive Director, I am recommending that the Pinelands Commission
approve the application with conditions at its April 7, 2017 meeting.

Any interested party may appeal this recommendation in accordance with the appeal procedure attached
to this document. If no appeal is received, the Pinelands Commission may either approve the
recommendation of the Executive Director or refer the application to the New Jersey Office of
Administrative Law for a hearing.
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Prior to any development, the applicant shall obtain any other necessary permits and approvals.

Enc:

Sincerel

fles M. Horner, P.P.
Director of Regulatory Programs

Appeal Procedure
2/2/2017 Public Comment

Secretary, Waterford Township Planning Board (via email)
Waterford Township Construction Code Official (via email)
Waterford Township Environmental Commission (via email)
Secretary, Camden County Planning Board (via email)
Frank, Charlotte and Frankie Connuli (via email)

Brad Lanute (via email)
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PUBLIC DEVELOPMENT APPLICATION REPORT

March 17, 2017

Leroy Peart

T-Mobile

510 Virginia Drive

Fort Washington, PA 19034

Frank DeGenova
Valore, LLC

7 Gilbert Stuart Way
Marlton, NJ 08053

William A. Richardson, Mayor
Waterford Township

2131 Auburn Avenue

Atco, NJ 08004

Application No.: 2003-0319.003
Block 5301, Lot 5
Waterford Township

This application proposes the construction of a 190 foot high local communication facility (tower)
located on the above referenced 6.78 acre parcel in Waterford Township. This application also proposes
a 5,000 square foot equipment compound accessory to the tower. There is an existing municipal parking
lot located on the parcel.

STANDARDS

The Commission staff has reviewed the proposed development for consistency with all standards of the
Pinelands Comprehensive Management Plan (CMP). The following reviews the CMP standards that are
relevant to this application:

Land Use (N.J.A.C. 7:50-5.26(b)15)

The proposed development is located in a Pinelands Rural Development Area. The proposed 190 foot
high tower is a permitted land use in the Rural Development Area provided it meets the CMP height
limitations standards (N.J.A.C. 7:50-5.4(c)) for local communication facilities. The CMP height
limitations standards require that a local communication facility shall not exceed a height of 35 feet
unless a comprehensive plan for siting such facilities in the Pinelands Area has been certified (approved)

The Pinelands -- Our Country’s First National Reserve
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by the Pinelands Commission.

The 190 foot high tower is proposed in the search area associated with Site #111 as identified in the
August 1, 2011 “Amendment to the Comprehensive Plan for PCS Communications Facilities in the
Pinelands on Behalf of T-Mobile Northeast LLC doing business as T-Mobile.” In accordance with the
height limitation standards of the CMP, the applicant has demonstrated that the proposed tower will be
located on publicly owned land within 500 feet of an existing structure (municipal parking lot). As
further required by the height limitation standards of the CMP, the applicant has demonstrated that the
proposed tower minimizes visual impacts.

Wetlands Standards (N.J.A.C. 7:50-6.6)

There are wetlands located on the parcel. The CMP prohibits most development in wetlands and requires
up to a 300 foot buffer to wetlands unless it is demonstrated that a lesser buffer will not result in a
significant adverse impact on wetlands. The proposed tower and all development associated with the
tower will be located greater than 300 feet from wetlands.

Vegetation Management Standards (N.J.A.C. 7:50-6.23 & 6.26)

The proposed development will be located primarily within an oak-pine forested area. The proposed
development will disturb approximately 5,000 square feet of forested lands. The proposed clearing and
soil disturbance is limited to that which is necessary to accommodate the proposed development.

The 5,000 square feet of the parcel proposed for disturbance will be surfaced with stone/gravel. No
revegetation or landscaping is proposed.

Stormwater Management Standards (N.J.A.C.7:50-6.84(a)6)

The applicant has demonstrated that the proposed development is consistent with the CMP stormwater
management standards. To meet the stormwater management standards, the applicant will utilize an
existing stormwater infiltration basin.

PUBLIC COMMENT

The applicant has provided the requisite public notices. Notice to required land owners within 200 feet
of the above referenced parcel was completed on January 23, 2017. Newspaper public notice was
completed on January 24, 2017. The application was designated as complete on the Commission’s
website on January 31, 2017. The Commission’s public comment period closed on February 24, 2017.
The Commission received one written public comment regarding this application.

Public Comment: The one written public comment received by the Commission was signed by three
members of the same family. The commenters are opposed to the proposed
development. The commenters expressed concern regarding the potential impacts
of the proposed development to plants, animals and cultural resources. The
commenters also expressed concern regarding the reduction of the wetlands buffer
to 200 feet.

Staff Response: The Commission appreciates the interest of the commenters in the Pinelands.




On July 18, 2016, the Waterford Township Planning Board granted minor site
plan approval for the proposed development. Two of the three individuals
submitting the public comment to the Commission also provided public comment
at the Township Planning Board meeting. The Board’s Resolution indicates that
their comments were noted and addressed by the Board and/or the applicant as
appropriate.

The Commission staff conducted a site inspection of the parcel subject of this
application. The CMP requires that development be carried out in a manner which
avoids wildlife habitat that is essential to the continued nesting, resting, breeding
and feeding of significant populations of wildlife in the Pinelands. The proposed
development will not impact essential wildlife habitat. Threatened or endangered
animal or plant species have not been identified on the parcel.

With respect to the required buffer to wetlands, on September 9, 2016 the
Commission approved the development of a municipal parking lot on the parcel.
In accordance with the provisions of the CMP (N.J.A.C. 7:50-6.14), the applicant
demonstrated that a 200 foot buffer to an isolated wetland located on the parcel
would not result in a significant adverse impact on the wetland. Based upon its
proposed location on the parcel, the tower and all development associated with
the tower will be located greater than 300 feet from the same isolated wetland.

With respect to cultural resources, the Commission staff reviewed the factors,
conditions and information that would indicate the possible presence of
significant cultural resources on the parcel. Based upon this review and the limits
of the proposed development, a cultural resource survey was not required for the
application.

CONDITIONS

1. Except as modified by the below conditions, the proposed development shall adhere to
the plan, consisting of 4 sheets, prepared by Valore, LLLC and all sheets dated 6/10/16 and
last revised 12/22/16.

2. Disposal of any construction debris or excess fill may only occur at an appropriately
licensed facility.

3. Prior to any development, the applicant shall obtain any other necessary permits and
approvals.
4. All development, including clearing and land disturbance, shall be located at least 200

feet from wetlands.

CONCLUSION

As the proposed development conforms to the standards set forth in N.J.A.C. 7:50-4.57, it is
recommended that the Pinelands Commission APPROVE the proposed development subject to the
above conditions.
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PINELANDS COMMISSION
APPEAL PROCEDURE

The Pinelands Comprehensive Management Plan (N.J.A.C. 7:50-4.91) provides an interested party the
right to appeal any determination made the by Executive Director to the Commission in accordance with
N.J.A.C. 7:50-4.91. An interested party is someone who has a specific property interest sufficient to
require a hearing on constitutional or statutory grounds. Only appeal requests submitted by someone
meeting the definition of an interested party will be transmitted to the New Jersey Office of
Administrative Law for a hearing. Any such appeal must be made in writing to the Commission and
received at the Commission office no later than 5:00 p.m. on April 4, 2017. The appeal must include the
following information:

1. the name and address of the person requesting the appeal;

2. the application number;

3. the date on which the determination to be appealed was made;

4. a brief statement of the basis for the appeal; and

5. a certificate of service (a notarized statement) indicating that service of the notice has

been made, by certified mail, on the clerk of the county, municipal planning board and
environmental commission with jurisdiction over the property which is subject of this
decision.

Within 15 days following receipt of a notice of valid appeal, the Executive Director shall initiate the
procedures for assignment of an Administrative Law Judge to preside at the hearing pursuant to the
Administrative Procedures Act, N.J.S.A. 52:14B-1 et seq., and the procedures established by the Office
of Administrative Law. The time, date and location of such hearing shall be designated by the Office of
Administrative Law.
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AppInfo - Valore NJ0010 Waterford

From: mavstang <mavstang@comcast.net>
To: Applnfo <AppInfo@njpines.state.nj.us>
Date: 2/2/2017 1:11 PM

Subject: Valore NJ0010 Waterford

Please Deny the proposed Valore /T-Moble cell tower application Valore NJ0010 located on
Block 5301, lot 5 and any other lot that 1s being proposed. This lot was cleared to make a
parking lot for Waterford Twp.. This was done with out an environmental inspection, this
dose not meet the requirements of the comprehensive management plan, Because you did
not require the township to do an environmental study. The fact that there are eagles in the
area, Southern NJ Tree Frogs, Copes Grey Tree Frogs, Pine Barrens Tree Frog,Redheaded
Woodpeckers, Barred Owls, Tiger Spiked Dragonflies,and Vernal Pools ect..these facts
where 1gnored, therefore allowing the township to clear 1.5 acres of Vineland. My appeal
was denied because the Pineland commuission said I was not an interested party. (I am a
Waterford Township resident who shares a property line with said lot and pays taxes on my
land.) This action displaced many animals, plants and trees that are indigenous to the
Pinelands Forrest. Which 1s a very sensitive environment. It doesn't take much to upset the
balance of this environment. Some of the animals and plants are protected as endangered.
The evidence that endangered species and vernal pools existed on this property was
completely ignored. I gave ample evidence that an environmental study should have been
conducted. You did not require the Twp. of Waterford to conduct a study.You also allowed
the Twp. to reduce the buffer for the wetlands located on this lot from 300Ft. to 200 ft.
which I believe 1s a bad decision based on the fact that the wetlands change due to weather
conditions sometimes the land can have more or less water. That 1s why the buffer was
originally established to allow for increasing water table.

This lot 1s situated one block from Wharton State Forrest and has the same animals and
plants inhabiting it as the State Forrest. The Forrest 1s protected, however this lot has not
been protected to spite the same animals and plants are in its habitat.

This area 1s already suffering from animal displacement and plant destruction due to the 50
acres of forrest that was cleared with out permission across the street 1000 Jackson Rd. Atco
NJ 08004.

The area was populated by Indians long before European colonization
took place. The physical remains of the historic and prehistoric past need
to be protected. Was the lot inspected to see if their was evidence of
Indians living on this land? Did you require Waterford Twp. to do a study
to see if Indians used this land in the past. I am sure The Brothertons
Indian Reservation located in Shamong NJ used this land to hunt, farm
and live.

The Pinelands Commission did not require an inspection which is not in|

accordance with the Comprehensive Management plan.

Thle Pinelands Commission is charged to defend the Pinelands

........

and we should not sacrifice our natural resources to make way for Cell Phone use as there
are many other lots available that are already clear to erect towers on.

I do request a copy of the Executive Directors Findings and Conclusions.

Frank Connuli, Charlotte Connuli and Frankie Jr.
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'-RESOL UTION OF THE NEW JERSEY PINELANDS COMMISSION

NO. PC4-17- ( _X_QE

TITLE: Tssuing an Order to Certify Ordinance 2-2017, Amending Chapter 170 {Land Use and Development) of the Code
A of Egg Harbor City

_éommissioner @(\C Lp ‘ﬁ"‘ moves and Commissioner __ %{\j@'\’u rd

. 'seconds the motion that:

WHEREAS, on February 6, 1987, the Pinelands Commission fully certified the Master Plan and Land
Use Ordinances of Egg Harbor City; and

WHEREAS, Resolution #PC4-87-13 of the Pinelands Commission specified that any amendment to the
City’s certified Master Plan and codified Land Use Ordinances be submitted to the Executive Director in
accordance with N.J.A.C. 7:50-3.45 (Submission and Review of Amendments to Certified Master Plans
and Land Use Ordinances) of the Comprehensive Management Plan to determine if said arnendment
raises a substantial issue with respect to conformance with the Pinelands Comprehensive Management
Plan; and

WHEREAS, Resolution #PC4-87-13 further specified that any such amendment shall only become
effective as provided in N.TLA.C. 7:50-3.45 of the Comprehensive Management Plan; and

WHEREAS, on December 15, 2016, Egg Harbor City adopted Ordinance 2-2017, amending Chapter
170 (Land Use and Development) of the City’s Code; and

\VHEREAS; Ordinance 2-2017 establishes changeable-copy signs and elecironic message center signs
as permitted uses in three zoning districts within the Pinelands Town ares, including standards
controlling for illumination levels, message duration, and message transition; and

WHEREAS, the Pinelands Commission received a certified copy of Ordinance 2-2017 on February 16,
2017; and

WHEREAS, by letter dated February 17, 2017, the Exccutive Director notified the City that Ordinance
2-2017 would require formal review and approval by the Pinelands Commission; and

. WHEREAS, a public hearing to receive testimony on Ordinance 2-2017 was duly advertised, noticed
and held on March 8, 2017 at the Richard J. Sullivan Center, 15C Springfield Road, New Lisbon, New
Jersey at 9:30 a.m.; and

WHEREAS, the Executive Director has found that Ordinance 2-2017 is consistent with the standards
and provisions of the Pinelands Comprehensive Managerent Plan; and

WHEREAS, the Executive Director has submitted a report to the Commission recommending issuance
of an order to certify that Ordinance 2-2017, amending Chapter 170 (Land Use and Development) of the
Code of Egg Harbor City, is in conformance with the Pinelands Comprehensive Management Plan; and

WHEREAS, the Commission’s CMP Policy and Implementation Committee has reviewed the
Executive Director’s report and has recommended that Ordinance 2-2017 be certified; and

WHEREAS, the Pinclands Commission has duly considered all public testimony submitted to the
Commission concerning Ordinance 2-2017 and has reviewed the Executive Direcior’s report; and

WHEREAS, the Pinelands Commission accepts the recommendation of the Exccutive Director; and
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WHEREAS, pursuant to N.J.S.A. 13:18 A-5h, no action authorized by the Commission shall have force
or effect until ten (10) days, Saturdays, Sundays and public holidays excepted, after a copy of the
minutes of the mesting of the Commission has been delivered to the Governor for review, unless prior to
expiration of the review period the Govemnor shall approve same, in which case the action shall become

effective upon such approval.

NOW, THEREFORE BE IT RESOLVED that

1. . An Order is hereby issued to certify that the Ordinance 2-2017, amending Chapter 170 (Land
Use and Development) of the Code of Egg Harbor City, is in conformance with the Pinclands

Comprehensive Management Plan,

2. Any additional amendments to Egg Harbor City’s certified Master Plan and Land Use
Ordinances shall be submiited to the Executive Director in accordance with N.JLA.C, 7:50-3.45
to determine if said amendments raise a substantial issue with respect to the Comprehensive
Management Plan. Any such amendment shall become effective only as provided in N.J.A.C.

7:50-3.45.

Record of Commission Vofes
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Nancy Wittenberg

Executwe Director .

7.
Sean W. Earlen
Chairman
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REPORT ON ORDINANCE 2-2017, AMENDING
CHAPTER 170 (LAND USE AND DEVELOPMENT)
OF THE CODE OF EGG HARBOR CITY

March 24, 2017
Egg Harbor City
500 London Avenue
Egg Harbor City, NJ 08215

FINDINGS OF FACT

I Background

The City of Egg Harbor is located within central Atlantic County, in the eastern portion of the Pinelands
Area. Pinelands municipalities adjacent to Egg Harbor City include the Townships of Mullica and
Galloway in Atlantic County, and Washington Township in Burlington County.

On February 6, 1987, the Pinelands Commission fully certified the Master Plan and Land Use
Ordinances of Egg Harbor City.

On February 9, 2017, Egg Harbor City adopted Ordinance 2-2017, amending Chapter 170 (Land Use
and Development) of the Code of Egg Harbor City. Ordinance 2-2017 adopts regulations controlling
changeable copy signs and electronic message center (EMC) signs. In particular, it establishes such
signs as permitted uses in the Retail Commercial, Highway Commercial, and Industrial Zoning Districts,
all of which are located in a Pinelands Town management area, and provides additional standards
controlling for illumination levels, message duration, and message transition. The Pinelands
Commission received a certified copy of Ordinance 2-2017 on February 16, 2017.

By letter dated February 17, 2017, the Executive Director notified the City that Ordinance 2-2017 would
require formal review and approval by the Pinelands Commission.

II. Master Plans and Land Use Ordinances

The following ordinance has been submitted to the Pinelands Commission for certification:

* Ordinance 2-2017, amending Chapter 170 (Land Use and Development) of the Code of Egg
Harbor City, introduced on January 19, 2017 and adopted on February 9, 2017.

The Pinelands -- Our Country’s First National Reserve
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This ordinance has been reviewed to determine whether it conforms to the standards for
certification of municipal master plans and land use ordinances as set out in N.J.A.C. 7:50-3.39 of
the Pinelands Comprehensive Management Plan. The findings from this review are presented
below. The numbers used to designate the respective items correspond to the numbers used to
identify the standards in N.J.A.C. 7:50-3.39.

Natural Resource Inventory

Not applicable.

Required Provisions of Land Use Ordinance Relating to Development Standards

Ordinance 2-2017 amends Chapter 170 (Land Use and Development) Section 170-71 (Note 19:
Signs) of the Code of Egg Harbor City. In particular, it establishes regulations permitting and
controlling for changeable copy signs and electronic message center (EMC) signs. The ordinance
defines a changeable copy sign as “a sign with the capability of content change by means of
manual or remote input” and defines an EMC sign as “an electronically activated changeable-
copy sign whose variable message and/or graphic presentation capability can be electronically
programmed by a computer from a remote location.” The EMC sign definition further notes that
such signs “typically use light emitting diodes (LED) as a lighting source.”

The ordinance permits such signs in the Retail Commercial, Highway Commercial, and
Industrial Zoning Districts, all of which are located in the Pinelands Town management area.
The ordinance establishes additional standards requiring that all such signs: shall be in
accordance with established signage standards of the district in which they are located; may
account for a portion of or all of the total permitted sign area for a given location; shall be
prohibited from providing off-site advertising except public service information approved by the
City; and shall not obstruct traffic, distract drivers, or create a traffic hazard. The ordinance
provides additional standards for EMC signs, including provisions that such signs: incorporate
automatic dimming controls; retain a minimum message display time of 8 seconds; shall not
exceed a maximum luminance level of 750 cd/m” between sunset and sunrise; shall not use
continuous scrolling and/or traveling, flashing, blinking, twinkling, spinning, rotating, and
similar moving effects; and shall turn off or display a blank screen when malfunctioning.

The amendments made by Ordinance 2-2017 must be evaluated in terms of their consistency
with the CMP’s scenic management program (N.J.A.C. 7:50-6, Part X), which contains standards
for signs. The scenic management standards of the CMP include a general prohibition on signs
that are designed to attract attention by physical or lighting change (N.J.A.C. 7:50-6.107(a)).
Additionally, N.J.A.C. 7:50-6.107(e) requires that to the maximum extent practical, the character
and composition of construction materials for all signs shall be harmonious with the scenic
values of the Pinelands.

This ordinance presents a potential conflict with the 7:50-6.107(a) because, by design, EMC
signs allow for the contents of a sign to change at relatively frequent intervals through the use of
LED technology. It is noteworthy that the CMP does not provide any standards for sign lighting
(e.g., internal or external lighting). Thus, it is not the use of the LED technology (internal
illumination) by EMC signs that raises an issue with the CMP, but the fact that EMC signs



involve the changing of one static image to another, or even the use of video, to attract attention.
However, it is important to note that this particular standard of the CMP was written in 1980 at a
time when such LED technology was not common, but is now in pervasive use.

Ordinance 2-2017 incorporates numerous standards to control the location, size and appearance
of changeable message signs and EMC signs as outlined above. Given that these types of signs
are permitted only in the Pinelands Town Management Area of Egg Harbor City, where the CMP
permits and encourages all types of residential and commercial development, these standards
sufficiently address concerns with scenic management.

The amendments adopted by Ordinance 2-2017 are consistent with the land use and development
standards of the CMP. Therefore, this standard for certification is met.

Requirement for Certificate of Filing and Content of Development Applications

Not applicable.

Requirement for Municipal Review and Action on All Development

Not applicable.

Review and Action on Forestry Applications

Not applicable.

Review of Local Permits

Not applicable.

Requirement for Capital Improvement Program

Not applicable.

Accommodation of Pinelands Development Credits

Not applicable.

Referral of Development Applications to Environmental Commission

Not applicable.



10. General Conformance Requirements
Ordinance 2-2017, amending Chapter 170 (Land Use and Development) of the Code of Egg
Harbor City, is consistent with the standards and provisions of the Pinelands Comprehensive

Management Plan.

This standard for certification is met.

11. Conformance with Energy Conservation

Not applicable.

12.  Conformance with the Federal Act
Ordinance 2-2017, amending Chapter 170 (Land Use and Development) of the Code of Egg
Harbor City, is consistent with the standards and provisions of the Pinelands Comprehensive

Management Plan. No special issues exist relative to the Federal Act.

This standard for certification is met.

13. Procedure to Resolve Intermunicipal Conflicts

Not applicable.

PUBLIC HEARING

A public hearing to receive testimony concerning Egg Harbor City’s application for certification of
Ordinance 2-2017 was duly advertised, noticed and held on March 8, 2017 at the Richard J. Sullivan
Center, 15C Springfield Road, New Lisbon, New Jersey at 9:30 a.m. Ms. Grogan conducted the hearing,
at which no testimony was received.

Written comments were accepted through March 13, 2017; however, no comments were received.

CONCLUSION

Based on the Findings of Fact cited above, the Executive Director has concluded that Ordinance 2-2017
complies with the Comprehensive Management Plan’s standards for the certification of municipal
master plans and land use ordinances. Accordingly, the Executive Director recommends that the
Commission issue an order to certify Ordinance 2-2017 of Egg Harbor City.

SRG/DBL/CEG



RESOLUTION OF THE NEW JERSEY PINELANDS COMMISSION
NO. PCA-17- Q_7
TITLE: Issuing an Order to Certify Waterford Township’s 2015 Housing Element and Fair Share Plan and Ordinances

2015-17, 2016-25, 2017-6 and 2017-7, Adopting a Redevelopment Plan for the Haines Boulevard Redevelopment
Area and Amending Chapter 176 (Land Use, Development and Zoning) of the Township’s Code

‘_éommisﬁomr CBCL\.\E,H‘O\ moves and Commissioner @C(( {

seconds the mofion that:

WHEREAS, on July 8, 1983, the Pinelands Commission fully cestified the Master Plan and Land Use Ordinances
of Waterford Township; and

WHEREAS, Resolution #PC4-83-56 of the Pinelands Commission specified that any amendment to Waterford
Township's certified Master Plan and Land Use Ordinances be submitted to the Executive Director in accordance
with N.J.A.C. 7:50-3.45 (Submission and Review of Amendments to Certified Master Plans and Land Use
Ordinances) of the Comprehensive Management Plan to determine if said amendment raises 2 substantial issue
with respect to conformance with the Pinelands Comprehensive Management Plan; and

WHEREAS, Resolution #PC4-83-56 further specified that any such amendment shall only become effective as
provided in N.J.A.C. 7:50-3.45 of the Comprehensive Management Plan; and

WHEREAS, on November 9, 2015, Waterford Township adopted Ordinance 2015-17, amending Chapter 176
(Land Use, Development and Zoning) of the Township's Code by rezoning two lots (Block 601, Lots 44 and 45)
from the PHB (Planned Highway Business) Zone to the R-4 (Residential, High Density) Zone, within the
Regional Growth Area; and

WHEREAS, on December 7, 2015, the Waterford Township Land Use Board adopted Resolution 2015-16,
approving a Housing Element and Fair Share Plan, dajed November 2015, which outlines the Township’s

. affordable housing obligation, provides information on past efforts to provide affordable housing and
recommends the rezoning of property to provide additional affordable housing opportunities; and

WHEREAS, the Pinelands Commission received adopted copies of the 2015 Hoﬁsing Element and Fair Share
Plan and Ordinance 2015-17 on December 21, 2015; and

WHEREAS, by emaii dated January 12, 2016, Waterford Township requested an extension of the Pinelands
Commission’s review pericd for the 2015 Housing Element and Fair Share Plan and Ordinance 2015-17 in order
to provide an opportunity for the Township to consider additional ordinance amendments; and

WHEREAS, by letter dated January 12, 2016, the Executive Director notified the Township that an extension
until March 14, 2016 was granted; and '

WHEREAS, by email dated March 22, 2016, Waterford To\vnship requested a further extension of the
Commission’s review period in order to provide an opportunity for the Township to complete the adoption
process for additional ordinance amendments; and .

“ WHEREAS, by letter dated March 24, 2016, the Executive Director notified the Township that an extension
through May 6, 2016 was granted; and

WHEREAS, by letter dated October 12, 2016, Waterford Township requested that the Commission’s review
period for the 2015 Housing Element and Fair Share Pian and Ordinance 2015-17 again be extended so that it
would coincide with Commission review of a revised redevelopment plan being adopted by the Township; and

WHEREAS, by letter dated October 18, 2016, the Executive Director notified the Township that an extension
until December 31, 2016 was granted; and

WHEREAS, on December 14, 2016, Waterford Township adopted Ordinance 2016-25, approving a revised
redevelopment plan for the Haines Boulevard Redevelopment Area to allow for mixed use and high density
residential development; and

WHEREAS, the Pinelands Commission received a certified, adopted copy of Ordinance 2016 25 on December
20, 2016; and



WHEREAS, on February 8, 2017, Waterford Township adopted Ordinances 2017-6 and 2017-7, amending

. Chapter 176 by revising the submission requirements for development applications in the Haines Boulevard
Redevelopment Area and requiring the use of Pmelands Development Credits for residential development in the
R1,R2, R3 and R4 Zones; and

WHEREAS, the Pinelands Commission received certified, adopted copies of Otdinances 2017-6 and 2017-7 on
February 13, 2017; and

WHEREAS, by letter dated February 15, 2017, the Executive Director notified the Township that the 2015
Housmg Element and Fair Share Plan and Ordinances 2015-17, 2016-25, 2017-6 and 2017-7 would reqmre
formal review and approval by the Pinelands Commission; and

WHEREAS, a public hearing to receive testimony conceming the Towuship’s application for certification of its
2015 Housing Element and Fair Share Plan and Ordinances 2015-17, 2016-25, 2017-6 and 2017-7 was duly
advertised, noticed and held on March 8, 2017 at the Rlchard J. Sullivan Center, 15C Springfield Road, New
Llsbon, New Jersey at 9:30 a.m.; and )

WHEREAS, the E‘{ecutwe Director has found that the 2015 Housmg Element and Fair Share PIan and
Crdinances 2015-17, 2016-25, 2017-6 and 2017-7 are consistent with the standards and provns:ons of the
Pinelands Comprehenswe Management Plan, and

WB]:REAS the Executive Director has submitted a report to the Commlss:on recommending the issuance of an
order to certify that Waterford Township’s 2015 Housing Element and Fair Share Plan and Ordinances 2015-17,
2016-25, 2017-6 and 2017-7, adopting a redevelopment plan for the Haines Boulevard Redevelopment Area and
amending Chapter 176 (Land Use, Development-and Zoning) of the Township’s Code, are in conformance with
the Pinelands Comprehensive Management Plan; and

. WHEREAS, the Commission’ 's CMP Policy and Implementation Committee has reviewed the Executive -
Director’s report and recommended that the 2015 Housing Element and Fair Share PIan and Ordinances 2015-17,
2016-25, 2017 6 and 2017-7 be certified; and :

WHEREAS the Pinelands. Commission has du ly considered ail public testlmony submltted to the Commission
concerning the 2015 Housing Element and Fair Share Plan and QOrdinances 2015-17, 2016-25,2017-6 and 2017-7
and has reviewed the Executive Director’s report; and

WHEREAS, the Pinelands Commission accepts the recommendation of the Executive Director; and

© WHEREAS, pursuant to N.LS.A. 13:18A-5h, no action authorized by.the Commission shall have force or effect
. until ten (10) days, Saturdays, Sundays and public holidays excepted, afier a copy of the minutes of the meeting
of the Commission has been delivered to the Governor for review, unless prior to expiration of the review pericd
the Govemnor shall approve same, in which case the action shall become effective upon such approval.

NOW, THEREFORT. BE IT RESOLVED that

1. An Order is hereby issued to certify that Waterford Township’s 2015 Housing Element and Fair Share
Plan and Crdinances 2015-17, 2016-25, 2017-6 and 2017-7, adopting a redevelopment plan for the
Haines Boulevard Redevelopment Area and amending Chapter 176 (Land Use, Development and Zoning)
of the Township®s Code, are in conformance with the Pinelands Comprehensive Management Plan.

2. -Any additional amendments to the Township’s certified Master Plan and Land Use Ordinanees shall be
submitted to the Executive Director in accordance with N.LA.C, 7:50-3.45 to determine if said
amendments raise a substantial issue with respect to the Comprehensive Management Plan, Any such
amendment shall become effective only as provided in N.JLA.C. 7:50-3.45.

Record of Commission Votes
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REPORT ON WATEFORD TOWNSHIP’S 2015 HOUSING ELEMENT AND FAIR
SHARE PLAN AND ORDINANCES 2015-17, 2016-25, 2017-6 AND 2017-7, ADOPTING
A REDEVELOPMENT PLAN FOR THE HAINES BOULEVARD REDEVELOPMENT

AREA AND AMENDING CHAPTER 176 (LAND USE, DEVELOPMENT
AND ZONING) OF THE TOWNSHIP’S CODE

March 24, 2017

Waterford Township
2131 Auburn Avenue
Atco, NJ 08004

FINDINGS OF FACT

I Background

The Township of Waterford is located in the western portion of the Pinelands Area, in eastern Camden
County. Pinelands municipalities that abut Waterford Township include the Boroughs of Berlin and
Chesilhurst and the Townships of Berlin and Winslow in Camden County, the Townships of Evesham,
Medford and Shamong in Burlington County and the Town of Hammonton in Atlantic County.

On July 8, 1983, the Pinelands Commission fully certified the Master Plan and Land Use Ordinances of
Waterford Township.

On November 9, 2015, Waterford Township adopted Ordinance 2015-17, amending Chapter 176 (Land
Use, Development and Zoning) of the Township’s Code by rezoning two lots (Block 601, Lots 44 and
45) from the PHB (Planned Highway Business) Zone to the R-4 (Residential, High Density) Zone,
within the Regional Growth Area.

On December 7, 2015, the Waterford Township Land Use Board adopted Resolution 2015-16,
approving a Housing Element and Fair Share Plan, dated November 2015, which outlines the
Township’s affordable housing obligation, provides information on past efforts to provide affordable
housing and recommends the rezoning of property to provide additional affordable housing
opportunities. The Pinelands Commission received adopted copies of the 2015 Housing Element and
Fair Share Plan and Ordinance 2015-17 on December 21, 2015.

By email dated January 12, 2016, Waterford Township requested an extension of the Pinelands
Commission’s review period for the 2015 Housing Element and Fair Share Plan and Ordinance 2015-17
in order to provide an opportunity for the Township to consider additional ordinance amendments. By
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letter dated January 12, 2016, the Executive Director notified the Township that an extension until
March 14, 2016 was granted.

By email dated March 22, 2016, Waterford Township requested a further extension of the Commission’s
review period in order to provide an opportunity for the Township to complete the adoption process for
additional ordinance amendments. By letter dated March 24, 2016, the Executive Director notified the
Township that an extension through May 6, 2016 was granted.

By letter dated October 12, 2016, Waterford Township requested that the Commission’s review period
for the 2015 Housing Element and Fair Share Plan and Ordinance 2015-17 again be extended so that it
would coincide with Commission review of a revised redevelopment plan being adopted by the
Township. By letter dated October 18, 2016, the Executive Director notified the Township that an
extension until December 31, 2016 was granted.

On December 14, 2016, Waterford Township adopted Ordinance 2016-25, approving a revised
redevelopment plan for the Haines Boulevard Redevelopment Area to allow for mixed-use and high
density residential development. The Pinelands Commission received a certified, adopted copy of
Ordinance 2016-25 on December 20, 2016.

On February 8, 2017, Waterford Township adopted Ordinances 2017-6 and 2017-7, amending Chapter
176 by revising the submission requirements for development applications in the Haines Boulevard
Redevelopment Area and requiring the use of Pinelands Development Credits for residential
development in the R1, R2, R3 and R4 Zones. The Pinelands Commission received certified, adopted
copies of Ordinances 2017-6 and 2017-7 on February 13, 2017.

By letter dated February 15, 2017, the Executive Director notified the Township that the 2015 Housing

Element and Fair Share Plan and Ordinances 2015-17, 2016-25, 2017-6 and 2017-7 would require
formal review and approval by the Pinelands Commission.

II. Master Plans and Land Use Ordinances

The following documents have been submitted to the Pinelands Commission for certification:

* Resolution 2015-16, amending the Master Plan of Waterford Township by adopting a
Housing Element and Fair Share Plan, dated November 2015, adopted by the Waterford
Township Land Use Board on December 7, 2015;

* Ordinance 2015-17, amending Chapter 176 (Land Use, Development and Zoning) of the
Code of Waterford Township, introduced on October 14, 2015 and adopted on November 9,
2015;

* Ordinance 2016-25, adopting a Redevelopment Plan for the Haines Boulevard
Redevelopment Area, introduced on November 9, 2016 and adopted on December 14, 2016;

* Ordinance 2017-6, amending Chapter 176 (Land Use, Development and Zoning) of the
Code of Waterford Township, introduced on January 19, 2017 and adopted on February 8,
2017; and



* Ordinance 2017-7, amending Chapter 176 (Land Use, Development and Zoning) of the
Code of Waterford Township, introduced on January 19, 2017 and adopted on February 8,
2017.

The above-referenced master plan and ordinance amendments have been reviewed to determine whether
they conform with the standards for certification of municipal master plans and land use ordinances as
set out in N.J.A.C. 7:50-3.39 of the Pinelands Comprehensive Management Plan. The findings from this
review are presented below. The numbers used to designate the respective items correspond to the
numbers used to identify the standards in N.J.A.C. 7:50-3.39.

1. Natural Resource Inventory
Not applicable.

2. Required Provisions of Land Use Ordinance Relating to Development Standards
Affordable Housing

Land Use Board Resolution 2015-16 adopts the Township’s November 2015 Housing Element
and Fair Share Plan. The Housing Element provides an inventory of the municipality’s existing
housing stock, a brief discussion of the projected housing stock and detailed demographic and
employment data related to Waterford. The Fair Share Plan outlines the Township’s affordable
housing obligation, provides information on past efforts to provide affordable housing and
recommends the rezoning of property in the Regional Growth Area to provide additional
affordable housing opportunities.

Subsequent to adoption of the above-described Housing Element and Fair Share Plan, the
Township entered into a settlement agreement with Fair Share Housing Center. Said settlement
agreement establishes the Township’s Third Round prospective need of 205 affordable housing
units, applies a 16-unit credit carried over from the prior round and details the manner in which
the remaining obligation will be met. Based on the terms of the settlement agreement, the
Township’s entire Third Round prospective need will be met in the Haines Boulevard
Redevelopment Area, where up to 240 affordable housing units will be developed. All new
residential development of five or more units in the Redevelopment Area will be required to set
aside a minimum of 20 percent of all units as affordable for low- and moderate-income
households. Projects where 100 percent of the units are made affordable for such households will
also be permitted. The settlement agreement between the Township and Fair Share Housing
Center does not require the rezoning of other properties in the Regional Growth Area to
accommodate affordable housing.

Haines Boulevard Redevelopment Plan

In 2001, Waterford Township adopted a Redevelopment Plan for the Haines Boulevard
Redevelopment Area, an area encompassing approximately 140 acres of land at the intersection
of State Highway 73 and U.S. Highway 30 in the Regional Growth Area. At the time, the
Redevelopment Area was already substantially developed with a mixture of residential and
commercial uses. Based on the Redevelopment Plan adopted for the area by Ordinance 2001-30,



a variety of nonresidential uses were permitted in the Redevelopment Area, including
commercial retail centers, conference centers, hotels, theaters, warehousing, research and design
laboratories and light manufacturing facilities. Ordinance 2001-30 was reviewed by the
Commission and found to raise no substantial issues with respect to conformance with the
Pinelands Comprehensive Management Plan.

After many years with no redevelopment activity, the Township began reevaluating market
conditions and the future development potential of the Redevelopment Area. The need for new
residential development to support future commercial development was identified, as was the
need to accommodate affordable housing in accordance with the above-described settlement
agreement. Accordingly, the Township adopted Ordinance 2016-25, approving a revised
Redevelopment Plan for the Haines Boulevard Redevelopment Area.

The boundaries of the Redevelopment Area (see Exhibit #1) remain the same. However, whereas
the prior redevelopment plan limited future development to nonresidential uses, the revised plan
adopted by Ordinance 2016-25 permits a wide variety of both residential and nonresidential uses,
including mixed-use projects, single-family dwellings, townhouses, assisted living facilities,
retail and service establishments, offices and institutional uses. The revised Redevelopment Plan
establishes six land use districts within the Redevelopment Area, each with permitted uses,
density and other design standards. There are two residential districts, the RD-1 and RD-2
Districts, within which residential development is permitted at five and six units per acre,
respectively. Higher density (12 units per acre) is permitted in the TOD/Mixed-Use District,
where townhouses, apartments and mixed-use buildings with commercial uses on the ground
floor are envisioned. Mixed-use development is likewise permitted in the Community
Commercial District at a density of five units per acre. The Institutional Use District allows for a
variety of nonresidential uses including schools, libraries, community centers, retail and service
establishments and hotels but also permits duplexes, townhouses and assisted living facilities at a
density of six units per acre. For any residential project of five or more units in the above-
described land use districts, twenty percent of the units must be made affordable for low- and
moderate-income households. In addition, should all of the units in a project located in one of
these five land use districts be affordable, a density of eight units per acre is permitted. Finally,
the Redevelopment Plan includes a Utility District where roads, stormwater facilities and other
infrastructure is and will be located. Exhibit #2 depicts the Land Use Plan for the Redevelopment
Area with the boundaries of the six land use districts.

The revised Redevelopment Plan also includes a concept plan (see Exhibit #3) to illustrate how
the Redevelopment Area might be developed in the future. This concept plan depicts area of
highest residential density clustered near the Atco Train Station, with lower density areas
adjacent to off-site residentially developed areas. Traditional commercial development is located
along U.S. Highway 30 (the White Horse Pike). While not binding, the concept plan may prove
to be a useful tool in the Township’s future work with redevelopers, a task complicated by the
fact that there are 24 lots in the Redevelopment Area and nearly as many individual owners.

In total, the Redevelopment Plan adopted by Ordinance 2016-25 permits a maximum of 792 new
residential units, which equates to a gross density of 5.65 units per acre in the Redevelopment
Area as a whole. Such a density is significantly higher than that prescribed by the
Comprehensive Management Plan for Waterford’s Regional Growth Area. N.J.A.C. 7:50-
5.28(a)1 and 3 require the Township to zone for a density of only 3.675 units per upland acre in
its Regional Growth Area, for a total of 492 units. However, the Comprehensive Management



Plan does provide municipalities with the ability to zone portions of their Regional Growth Areas
for higher densities, provided the lands in question are appropriate for more intensive
development, sufficient opportunities for the use of Pinelands Development Credits are provided
and infrastructure exists or can be provided to support the increased density.

The Haines Boulevard Redevelopment Area was the subject of detailed review by Commission
staff in 2011. The area is partially developed, effectively surrounded by existing development
and contains no wetlands or required wetlands buffer areas. Site inspections and review of prior
records and applications led the staff to conclude the area has a low likelihood of supporting
local populations of threatened and endangered species. All of these factors led to the
Commission’s decision to approve an alternate permitting program for the Redevelopment Area
in 2012. More fully described in sections 3 and 6 below, this permitting program allows property
owners to submit their development applications directly to the Township, without the need for
prior Commission review or issuance of Certificates of Filing. Based on the existing
development pattern, lack of environmental constraints and proximity to the existing Atco train
station, the Haines Boulevard Redevelopment Area is clearly appropriate for higher intensity
development, be it residential, nonresidential or mixed-use. In addition, the use of Pinelands
Development Credits has been accommodated and, in fact, guaranteed, in the Redevelopment
Area by Ordinance 2016-25 (see Section 8 below).

In terms of infrastructure, concerns with the availability and source of water to serve new
development are explicitly addressed in the revised Redevelopment Plan. The Plan specifies that
when the Township has allocated 70 percent of its available water capacity, no further
applications for major development in the Haines Boulevard Redevelopment Area may be
approved until the municipality has contractual arrangements in place to receive water from a
source other than the Kirkwood-Cohansey aquifer. This requirement is of particular importance
in Waterford Township, where the allocation of water and wastewater flow has been strictly
controlled by the Commission, the Department of Environmental Protection and the Camden
County Municipal Utilities Authority since 1988. Waterford’s current water supply allocation of
652,000 gpd (gallons per day) from the Kirkwood-Cohansey was established at that time. Of that
allocation, approximately 348,000 gpd or 53 percent is currently being used by existing
development. This means that 47 percent, or 304,000 gpd, remains available for future
development throughout the municipality. While not insignificant, this is insufficient to support
full build-out in the Township’s Regional Growth Area, nor will it support the increased
intensity of development permitted in the revised Haines Boulevard Redevelopment Plan. The
Township acknowledges the need to secure other sources of water to support future development
and has already begun to explore available alternatives. When 70 percent of the available water
capacity has been allocated, the Township will need to have contracts in place to implement one
of these alternatives. Approximately 108,400 gpd of water can be allocated before the 70 percent
“cap” is reached. At best, that amount of water might support one-third of the development
potential of the Redevelopment Area. Securing an alternative source of water will therefore be
critical to the Township’s redevelopment efforts which, as noted previously, include both
residential and nonresidential development and the municipality’s entire prospective need for
affordable housing.

Rezoning

Ordinance 2015-17 amends Chapter 176 (Land Use, Development and Zoning) of the
Township’s Code by rezoning two lots (Block 601, Lots 44 and 45) from the PHB (Planned



Highway Business) Zone to the R-4 (Residential, High Density) Zone, within the Regional
Growth Area (see Exhibit #4). The lots are vacant, unconstrained by wetlands or required
wetlands buffer areas, and total approximately 22 acres in size.

Permitted uses in the PHB Zone include a wide variety of retail commercial uses, warehousing,
research laboratories, offices, hospitals and commercial-scale solar power arrays. New
residential development is not permitted. By contrast, permitted uses in the R4 Zone are limited
to residential development (single-family detached units, duplexes, townhouses and senior
citizen housing), at a maximum permitted density of 5.25 units per acre. By rezoning Block 601,
Lots 44 and 45 to the R4 Zone, Ordinance 2015-17 increases the residential zoning capacity of
Waterford’s Regional Growth Area by 117 units.

Ordinance 2015-17 was originally adopted to implement one of the recommendations of the
Township’s 2015 Fair Share Plan. The two rezoned lots were thought to be an appropriate
location for higher density (8 units per acre) affordable housing. Ultimately, however, the
Township elected to accommodate its entire affordable housing obligation in the Haines
Boulevard Redevelopment Area. Therefore, although the new residential zoning designation for
Block 601, Lots 44 and 45 remains, these two lots are no longer designated for affordable
housing and are subject to the permitted density and other requirements of the R4 Zone. The use
of Pinelands Development Credits for a certain percentage of the units developed on this rezoned
property and others in the R4 Zone is discussed in section 8 below.

Summary

The above-described redevelopment plan and zoning change affect developable lands in
Waterford’s existing Regional Growth Area. Together, they increase the residential zoning
capacity of the Regional Growth Area by approximately 900 units, while providing increased
opportunities for mixed-use development, affordable housing and a variety of residential housing
types. The 2015 Housing Element and Fair Share Plan and Ordinances 2015-17 and 2016-25 are
consistent with CMP goals and objectives for the Regional Growth Areas. Therefore, this
standard for certification is met.

Requirement for Certificate of Filing and Content of Development Applications

Ordinance 2017-6 amends Chapter 176 (Land Use, Development and Zoning) of the Code of
Waterford Township by revising the simplified permitting system previously established for the
Haines Boulevard Redevelopment Area. Under this process, which was certified by the
Commission in February 2012, the Township’s Local Review Officer first determines whether a
proposed development is located in the Redevelopment Area, is consistent with the
Redevelopment Plan, is or will be served by public sanitary sewer, and otherwise addresses all
applicable standards in Article VIII (General Provisions and Design Standards) of Chapter 176,
including stormwater management. Applications for development which are found to meet these
criteria are not required to include wetlands delineation mapping, threatened and endangered
species surveys, cultural resource surveys (with the exception of Block 301, Lot 13) or
Certificates of Filing from the Commission. They may simply proceed to the Planning Board to
obtain subdivision and/or site plan approvals. If an application does not meet the specified
criteria, it must follow the “normal” application process and obtain a Certificate of Filing from
the Commission before seeking any municipal approvals.



Ordinance 2017-6 adds one additional step to the permitting process. Upon determining that an
application for development in the Redevelopment Area is complete, the Local Review Officer
will now be required to provide certain important information about that application to the
Commission. This includes the block and lot designation of the property proposed for
development, the number of proposed units, the number of affordable housing units, the
proposed square footage of any nonresidential development, the anticipated water needs of the
proposed development and the proposed source for the necessary water supply. Receipt of this
information will allow the Commission to track proposed development activity in the Haines
Boulevard Redevelopment Area and alert the Township and applicants to any possible issues
with anticipated water use, affordable housing or use of Pinelands Development Credits. As
noted in section 2 above, when the Township has allocated 70 percent of its available water
capacity, additional major development projects in the Redevelopment Area cannot be approved
until contractual arrangements are in place for a non-Kirkwood-Cohansey source of water. Also,
when and if 240 affordable housing units are approved in the Redevelopment Area, any
additional affordable units will be subject to the Pinelands Development Credit requirements
described in section 8 below. It is therefore critical that the information required in Ordinance
2017-6 be provided to the Commission so that any issues can be identified early on in the
application process.

The Commission adopted a set of amendments to the CMP effective August 1995 in an attempt
to afford Pinelands municipalities greater flexibility in establishing and implementing alternative
local permitting programs. N.J.A.C. 7:50-3.81 through 3.85 of the Comprehensive Management
Plan specify that an alternative permitting program may be certified by the Commission if certain
standards are met as follows: the municipality in question must demonstrate the capability to
implement the program efficiently and effectively; the program must ensure that its application
requirements and resulting permit decisions are adequate to determine compliance with
subchapters 5 and 6 of the Comprehensive Management Plan and the municipality’s land use
ordinances; the program must ensure that adequate, qualified and capable personnel will
administer it and that safeguards exist if personnel changes occur; and the program must ensure
that all applicants receive any necessary Waivers of Strict Compliance from the Commission.
The permitting system adopted by Ordinance 2011-19 for the Haines Boulevard Redevelopment
Area, as amended by Ordinance 2017-6, continues to comply with these standards.

The August 1995 Comprehensive Management Plan amendments also require that the Executive
Director periodically review and report to the Commission on any approved alternative
permitting program. The purpose of such review is to enable the Commission to evaluate
whether or not development approved under an alternative permitting system is meeting all
applicable Pinelands standards. Because no such development has been approved since the
Commission’s certification of the permitting program in 2012, there has been nothing to evaluate
to this point in time. A full review will be completed within three years of the Commission’s
certification of Ordinance 2017-6.

Requirement for Municipal Review and Action on All Development

Not applicable.



Review and Action on Forestry Applications

Not applicable.

Review of Local Permits

As noted in Section 3 above, Ordinance 2017-6 makes minor revisions to the alternate permitting
process previously adopted by Ordinance 2011-19 and certified by the Commission. This
process currently requires the Township’s Local Review Officer to determine whether an
application for development: (1) is located in the Haines Boulevard Redevelopment Area; (2) is
consistent with the Redevelopment Plan; (3) is served or proposed to be served by public
sanitary sewer; and (4) otherwise addresses all applicable standards in Article VIII (General
Provisions and Design Standards) of Chapter 176, including stormwater management. Upon
making such a determination, the application is deemed eligible for participation in the alternate
permitting program and allowed to proceed directly to the Township Planning Board for any
necessary subdivision and/or site plan approvals. As is specified in Section 176-14.3B by
Ordinance 2011-19, any approvals or permits for development within the Haines Boulevard
Redevelopment Area will continue to be subject to the normal notice and review requirements of
the Comprehensive Management Plan and Sections 176-14.6 and 176-14.7 of Waterford
Township’s Land Development Ordinance. This requirement meets the standards of N.J.A.C.
7:50-3.83(a)5, which specifies that any alternative permitting program must either allow for
Commission review of local approvals or provide for periodic review of local permits by the
Commission.

The permitting system previously established by Ordinance 2011-19 and amended by Ordinance
2017-6 continues to provide sufficient opportunity for Commission review of applications for
development within the Haines Boulevard Redevelopment Area. Therefore, this standard for
certification is met.

Requirement for Capital Improvement Program

Not applicable.

Accommodation of Pinelands Development Credits

N.J.A.C. 7:50-3.39(a)8 specifies that in order to be certified by the Commission, municipal land
use ordinances must provide for sufficiently residentially zoned property in the Regional Growth
Area to be eligible for an increase in density to accommodate Pinelands Development Credits as
provided for in N.J.A.C. 7:50-5.28(a)3. As described in Section 2 above, Ordinances 2015-17
and 2016-25 zone new areas within Waterford’s Regional Growth Area for residential
development, increasing residential zoning capacity by approximately 900 units.

In order to comply with N.J.A.C. 7:50-3.39(a)8, Ordinance 2016-25 requires that Pinelands
Development Credits be acquired and redeemed for 30 percent of all market-rate residential units
in projects of five units or more in the Haines Boulevard Redevelopment Area. Affordable
housing units are excluded from the Pinelands Development Credit requirement until such time



as the number of affordable units proposed in the Redevelopment Area exceeds 240, at which
point Pinelands Development Credits will be required for all future units at the 30 percent rate,
whether they are affordable or market-rate. Based on the revised Redevelopment Plan adopted by
Ordinance 2016-25, this Pinelands Development Credit requirement will result in an opportunity
for use of 165 rights (41.25 full Pinelands Development Credits) in the Haines Boulevard
Redevelopment Area.

Ordinance 2017-7 requires that Pinelands Development Credits be acquired and redeemed for 30
percent of all units in the four residential zones in the Township’s Regional Growth Area (R1,
R2, R3 and R4), regardless of project size or density. Affordable housing units in these four
zones will not be “exempt” from the Pinelands Development Credit requirement. Only one
exception is provided by Ordinance 2017-17: the development of one home on an existing
conforming lot will not be subject to the 30 percent Pinelands Development Credit requirement.
When applied to the property rezoned from the PHB (Planned Highway Business) Zone to the
R4 Zone by Ordinance 2015-17, the 30 percent requirement results in a new opportunity for use
of 36 rights (9 full Pinelands Development Credits). In addition, vacant lands already in these
four residential will be subject to the new requirement; they will no longer have a traditional
“base” density and an optional “bonus” density achievable through the use of credits. Instead, the
previously certified maximum zone densities (2.25 units per acre in R1; 3.0 in R2; 4.5 in R3;
5.25 in R4) will be permitted as a matter of right, with Pinelands Development Credit use a
required component of every project.

While the 30 percent Pinelands Development Credit requirement adopted for the Redevelopment
Area and R1, R2, R3 and R4 Zones is not as high a number as would be provided through the
more traditional zoning approach where Pinelands Development Credits would account for 33
percent of the total number of permitted units, it is important to remember that the traditional
base density/bonus density approach utilized throughout the Pinelands Area only provides an
opportunity for the use of Pinelands Development Credits. There is no requirement under the
traditional approach that any credits be used in any particular development project. With minor
exceptions, Ordinance 2017-7 guarantees that Pinelands Development Credits will be purchased
and redeemed as part of the approval of any residential development within the R1, R2, R3 and
R4 Zones, regardless of the density or number of units that are ultimately built. Likewise, the use
of credits will be guaranteed in any market rate development in the Haines Boulevard
Redevelopment Area of five or more units. Given the greater certainty provided by this
approach, the Executive Director believes that the Pinelands Development Credit requirements
adopted by Ordinances 2016-25 and 2017-7 should be viewed as being consistent with
Comprehensive Management Plan standards.

This standard for certification is met.

Referral of Development Applications to Environmental Commission

Not applicable.
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General Conformance Requirements

Waterford Township’s 2015 Housing Element and Fair Share Plan and Ordinances 2015-17,
2016-25, 2017-6 and 2017-7, adopting a Redevelopment Plan for the Haines Boulevard
Redevelopment Area and amending Chapter 176 (Land Use, Development and Zoning) of the
Code of Waterford Township, are consistent with the standards and provisions of the Pinelands
Comprehensive Management Plan.

This standard for certification is met.

Conformance with Energy Conservation

Not applicable.

Conformance with the Federal Act

Waterford Township’s 2015 Housing Element and Fair Share Plan and Ordinances 2015-17,
2016-25, 2017-6 and 2017-7, adopting a Redevelopment Plan for the Haines Boulevard
Redevelopment Area and amending Chapter 176 (Land Use, Development and Zoning) of the
Code of Waterford Township, are consistent with the standards and provisions of the Pinelands
Comprehensive Management Plan. No special issues exist relative to the Federal Act.

This standard for certification is met.

Procedure to Resolve Intermunicipal Conflicts

With one exception, the zoning changes adopted by Waterford Township do not affect lands on
the municipality’s boundary. The western edge of the Haines Boulevard Redevelopment Area
does, however, abut Berlin Borough’s Regional Growth Area. In Berlin Borough, the adjacent
lands straddle State Highway 73 and are included in the PC-2 (Neighborhood Commercial)
Zone, where a wide variety of retail and service uses are permitted, as well as offices,
restaurants, health clubs, child care centers and animal hospitals. Preexisting residential uses are
also permitted. This range of permitted uses is not dissimilar to what is permitted by Ordinance
2016-25 in the revised Redevelopment Plan for the Haines Boulevard Redevelopment Area.
Therefore, intermunicipal conflicts are not anticipated and this standard for certification is met.

PUBLIC HEARING

A public hearing to receive testimony concerning Waterford Township’s application for certification of
its 2015 Housing Element and Fair Share Plan and Ordinances 2015-17, 2016-25, 2017-6 and 2017-7
was duly advertised, noticed and held on March 8, 2017 at the Richard J. Sullivan Center, 15C
Springfield Road, New Lisbon, New Jersey at 9:30 a.m. Ms. Grogan conducted the hearing, at which the
following testimony was received:
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Katie Smith, with the Pinelands Preservation Alliance (PPA), stated that PPA remains concerned
with the alternate permitting system previously certified by the Commission for development

in the Haines Boulevard Redevelopment Area. She noted the potential habitat in the area for
timber rattlesnake, great blue heron and Eastern box turtle. She stated that the presence of rare
plants in the area is unknown because no survey has been done. Ms. Smith concluded by stating
that PPA would be submitting written comments.

There being no further testimony, the hearing was concluded at 9:40 a.m.
Written comments on Waterford Township’s 2015 Housing Element and Fair Share Plan and
Ordinances 2015-17, 2016-25, 2017-6 and 2017-7 were accepted through March 13, 2017 and were

received from the following individual:

Katherine Smith, Policy Advocate, Pinelands Preservation Alliance (see Exhibit #5)

EXECUTIVE DIRECTOR’S RESPONSE

The concerns expressed by Ms. Smith for the Pinelands environment are appreciated and were taken into
account during the certification process for Waterford Township Ordinance 2011-9, which established
the alternate permitting process currently in place in the Haines Boulevard Redevelopment Area. At that
time, the Commission staff conducted a detailed review of the Redevelopment Area for consistency with
the threatened and endangered species protection standards of the CMP. Commission staff site
inspections, consideration of the vegetation communities present in the Redevelopment Area, review of
numerous prior applications in the Redevelopment Area, known threatened and endangered species
sighting information and the existing land use pattern of the surrounding area all indicated that the
Redevelopment Area had a low likelihood of supporting local populations of threatened and endangered
species. The staff determined that the submission of threatened and endangered species surveys for
purposes of determining consistency with the CMP was unnecessary. Further detail about this
determination, made in 2012, follows:

When viewing an aerial photograph of the region (see Exhibit #1), the Redevelopment Area appears to
be effectively surrounded by existing development. Specifically, the Redevelopment Area is surrounded
by the following:

e State Highway 73 borders the Redevelopment Area to the west and a “clover-leaf” interchange at the
intersection of US Highway 30 and State Highway 73 borders the southwestern portion of the
Redevelopment Area. Sporadic commercial development is located immediately across State
Highway 73 from the Area; however, high intensity residential and commercial development is
located less than a mile west of State Highway 73;

e A New Jersey Transit rail line and existing commercial/industrial uses borders the Redevelopment
Area to the north;

¢ High density residential development borders the Redevelopment Area to the east; and

e U.S. Highway 30 and existing commercial and residential uses borders the Redevelopment Area to
the south.

e Approximately half the Redevelopment Area is forested. The other half consists of existing
developed commercial and residential uses and cleared acreage.
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Since 1981, the Commission staff has reviewed 25 applications for development in the Redevelopment
Area. The Commission staff also reviewed an application for the development of Haines Boulevard,
which bisects the Redevelopment Area. Review of these applications included staff site inspections and
review of the proposed developments for consistency with all environmental standards of the CMP,
including the threatened and endangered species protection standards.

During 2011, Commission staff performed two additional site inspections of the Redevelopment Area,
specifically associated with the Commission’s discussions with Waterford Township regarding the
possibility of an alternate permitting program within the Redevelopment Area.

Based upon review of past applications, available threatened and endangered species sighting
information, the existing land use pattern of the surrounding environs and consideration of the
vegetation communities present on the parcel, it was determined that the Redevelopment Area had a low
likelihood of supporting local populations of threatened and endangered species for the following
reasons:

e Eastern box turtle and Great Blue heron, both mentioned by Ms. Smith in her oral comments, are not
listed as threatened or endangered by the New Jersey Department of Environmental Protection and
are not afforded threatened and endangered species protection pursuant to the CMP.

¢ The Commission has one record of Timber rattlesnake, from 1980, in a forest patch within the
Redevelopment Area. However, the Redevelopment Area does not contain suitable hibernacula
habitat for Timber rattlesnake.

e The existing development pattern surrounding and within the Redevelopment Area acts as a
fragmenting barrier that makes the Redevelopment Area unlikely for use by Northern pine snake
and/or Timber rattlesnake.

¢ The Redevelopment Area does not appear to contain suitable nesting habitat for Northern pine
snake.

¢ The Commission staff has no records for other threatened or endangered animal species in the
vicinity of the Redevelopment Area.

¢ The Commission has a record of one threatened/endangered plant species, Pine Barrens boneset, in
the vicinity of, but not in, the Redevelopment Area. This species is a wetland species and there is
little likelihood that this wetlands species would be present within the Redevelopment Area because
there are no wetlands located within the Redevelopment Area.

¢ If individual development applications for parcels within the Redevelopment Area were submitted to
the Commission, based upon existing habitat and the lack of known sightings of threatened and
endangered plant species in this area, threatened and endangered plant surveys would not be
required. Since threatened or endangered plant surveys would not be required for an individual
application in the Redevelopment Area, it did not seem necessary or appropriate to require the
completion of a threatened or endangered plant survey prior to approving an alternate permitting
process for the area as a whole.

e Regarding Ms. Smith’s concern with the presence of unknown threatened and endangered plant
populations, although the staff does acknowledge that there are sites throughout the Pinelands that
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contain threatened and endangered plant species populations yet to be discovered, it is unlikely that
the Redevelopment Area contains any threatened or endangered plant populations. This
determination is based upon the extent of development that has already occurred within the
Redevelopment Area, the continued review of the Redevelopment Area by Commission staff during
the course of 25 development applications, staff site inspections and the lack of other threatened or
endangered plant species in the vicinity of the Redevelopment Area.

It should be noted that the amendments made by Ordinance 2017-6 consist of minor changes to the
alternate permitting system so that it will reflect the revisions made to the Haines Boulevard
Redevelopment Plan relative to permitted uses, affordable housing and water use. These changes
require the Local Review Officer to report certain information to the Commission upon determining
that an application for development in the Redevelopment Area is complete. The addition of this
notice requirement will provide the Commission with greater ability to keep track of the amount of
development being proposed in the Redevelopment Area and its associated water use. The remainder
of the permitting process remains unchanged and continues to be appropriate for the Redevelopment
Area.

CONCLUSION

Based on the Findings of Fact cited above, the Executive Director has concluded that Waterford
Township’s 2015 Housing Element and Fair Share Plan and Ordinances 2015-17, 2016-25, 2017-6 and
2017-7 comply with Comprehensive Management Plan standards for the certification of municipal
master plans and land use ordinances. Accordingly, the Executive Director recommends that the
Commission issue an order to certify the 2015 Housing Element and Fair Share Plan and Ordinances
2015-17, 2016-25, 2017-6 and 2017-7of Waterford Township.

SRG/CWT
Attachments
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