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INTRODUCTION AND EXECUTIVE SUMMARY

Thisproceeding, whichwill establish the plan for alternative regul ation of Verizon-NJfor the
foreseeable future, has great importance for New Jersey’s ratepayers. Two aspects of the current
telecommunications market only serveto heighten thisimportance. First, local competition has been
exceedingly slow to developin New Jersey and, indeed, the current economic and investment climate
makesit unlikely that competitive conditionswill improveinthe near term. Second, Verizon-NJmay
soon cease to be subject to the constraining force of section 271 of the federal Telecommunications
Act of 1996, Telecommunications Act of 1996, Pub. L. 104-104, Feb. 8, 1996, 110 Stat. 56, codified
at 47 U.S.C. § 151 et seq. (“1996 Act”). Theformer point was repeatedly recognized by the Board
in its Consultative Report to the FCC, while the latter arises as a result of the Board's favorable
recommendationinthat Report. 1/M/O Implementation of the Consultative Report of the Application
of Verizon New Jersey, Inc. for FCC Authorization to Provide In-Region, Inter LATA Servicein New
Jersey, Docket No. TO01090541, CC Docket No. 01-347, Consultative Report of the New Jersey
Board of Public Utilities (filed Jan. 14, 2002) (“Consultative Report”).

The transition to a competitive telecommunications market is taking longer than either the
competitorsor the Board expected. See Consultative Report at 86. At thistime when the hard won
gainsof competitorsin New Jersey arethreatened withelimination, it iseven moreimportant that the
Board remain vigilant initsregulation of Verizon-NJ. Asrecently stated by an economist in an Op-
Ed article in the New Y ork Times,

Deregulation is not the same as no regulation. Experience in other
nations shows that competition ... works if there is a strong, but

carefully circumscribed, role for regulators — especialy during the
heady, uncertain transition phase.



Vijay Vaitheeswaran, Op-Ed, “Electricity Deregulation Is Still Sound Policy,” THE NEW Y ORK
TIMES, Dec. 15, 2001. Thisisstill, despite appearances, the transition phase. It isthusthe Board's
duty in this proceeding to ensure that the ongoing deregulation of Verizon-NJ does not lead to no
regulation and a situation in which the ratepayers of New Jersey are subject to the monopoly power
of Verizon-NJ especialy in astate where thereis no competitionin the local exchange marketplace.
The goal of the 1996 Act was to help constrain the regiona Bell operating companies
(“RBOCs’ such asVerizon-NJ) natural incentive to discriminate against competitors. The “carrot”
of In-Region, InterLATA authority should have made it worthwhile for Verizon-NJ, as wholesaer,
to at least nominally treat competitors in a manner comparable to the way it treated its own retall
operations. If Verizon-NJ gains section 271 authority, its incentive to discriminate against
competitorswill grow. To constrain any potential actsof aggression, the Board must establish aplan
for alternative regulation that both encourages the incumbent to improve efficiency and devel op new
services, and requires that it continue to share the revenues that it gains as aresult of its position as
the monopoly provider of local service. The Ratepayer Advocate has proposed several toolsto effect
this purpose, further described herein, and respectfully urges the Board to implement them.
Asaninitial matter, the Board should reject V erizon-NJ slast-minute contention that it alone
has the right to propose a plan for aternative regulation. The statute clearly contemplates the input
of interested parties, and Verizon-NJ s attempt to undercut that input by leaving only its own self-
serving plan on the table isimproper. Moreover, the Board should adopt a plan that continues the
basic construct included in PAR-1 and complies with statutory provisions governing the PAR.
Application of New Jersey Bell Telephone Company for Approval of its Plan for an Alternative

Form of Regulation, Decision and Order, Docket No. TO92030358 (May 6, 1993) (“1993 Order”);



N.J.S.A. 8§48:2-21.18a (1)-(8). Unlike Verizon-NJ, the Ratepayer Advocate, as a statutory party
designated to represent and protect the public interest of dl ratepayerspursuant toN.J.S.A. 13:1D-1,
has proposed aplanthat protectsand continues key mechanisms of PAR-1, withminor modifications
designed to address the current lack of competitionin New Jersey. Verizon-NJ, on the other hand,
seeks to eliminate these provisions. Specifically, the Ratepayer Advocate s proposed plan includes
arate cap and sharing requirements that will continue to ensure affordable service and allow New
Jersey consumersto shareinthe significant earningsenjoyed by Verizon-NJ, through rate reductions.

In addition, the Ratepayer Advocate proposes an expansion of local calling areas (viarate
center consolidation) as a vehicle for passing the merger and earnings sharing benefits on to basic
serviceconsumers. Whileboth Verizon-NJand AT& T attack this plan becauseit will have anegative
impact on their toll revenues, neither party proposes an aternative mechanism by which excess
earnings and merger benefits might accrue to ratepayers. Similarly, while both Verizon-NJ and
AT&T argue against the Ratepayer Advocate's plan to create a state universal service fund and
improve the Lifdine program to remedy the declining affordability of services, neither carriers
argumentshave merit. The Ratepayer Advocate' suniversal service proposal iswell supported by the
record evidence in this proceeding and represents sound public policy, as intended by Congressin
passage of the 1996 Act.

Findly, the Ratepayer Advocate urges the Board to tightly monitor Verizon-NJ's service
quality during the transition to competition. If Verizon-NJis granted section 271 relief by the FCC,
one of itsgreatest incentives for maintaining service quality to both competitors and consumerswill

have disappeared. Thus, theresponsibility for regulatory assurance of service quality will onceagan



rest solely with programs implemented by the Board. The Ratepayer Advocate demonstrates that
monetary incentives and penalties are needed to ensure that high quality serviceis provided.

In regard to Verizon-NJ s Petition for Reclassification of multi-line business services, the
Ratepayer Advocate demonstrates that Verizon-NJ fails to comply with any of the statutory
requirementsgoverning reclassification. Asfully explained below, Verizon-NJimproperly attempts
to demonstrate the presence of competitors by referenceto potential entry, fails utterly to recognize
that entry barriers in the local exchange market remain high, and fails to separately show the
availability of substitute services, asrequired by statute. For these reasons aone, the Board should
regiect Verizon-NJ s petition. Moreover, the Board should, as required by N.J.S.A. 48:2-21.19(b),
initiate aformal proceeding to develop acomplete list of reclassification criteria. A more thorough
analysis under a complete list of criteria would permit Verizon-NJ to demonstrate that the alleged
competition in those servicesisnot only amirage. For thisreason, among others, the Board should
initiate a proceeding to focus its reclassification inquiry on the criteria for existence of effective
competition and an examination of relative market shares. Also, Verizon-NJ retains the ability to
effectively raise its price well above cost, to the decided disadvantage of New Jersey ratepayers at
any time.

Findly, the Ratepayer Advocate urges the Board to adopt structural separation of Verizon-
NJ sretail and wholesae divisions. While Verizon-NJ objects on avariety of grounds to structural
separation, itschallengesareuntimely and without merit. Inaddition, Verizon-NJarguesthat existing
regulatory measures are sufficient to promotelocal competition. Thispositionignoresthereality that
New Jersey ratepayershave awaited effectivel ocal competitionfor yearsunder the existing regul atory

framework, without significant results. Verizon-NJ also asserts that structural separation would be



excessively costly, but only succeeds in demonstrating the advantages that Verizon-NJ's retail

operationwould loseif treated likeitscompetitors. Finally, Verizon-NJfailsto make any substantial

responseto the Ratepayer Advocate salternative proposal of functional/structural separationthrough

a strong code of conduct.

. VERIZON-NJ'S PROPOSED PAR IS A RADICAL DEPARTURE FROM PAR-1;
THE RATEPAYER ADVOCATE'SPROPOSAL ISA REVISION OF PAR-1THAT
PRESERVESESSENTIAL MECHANISM S

A. There Is No Merit To Verizon-NJ's Claim That Only It May Propose The
Terms Of A PAR

Initsbrief Verizon-NJfor thefirst time assertsthat the Ratepayer Advocate sproposed PAR
is “inappropriate” because a plan proposed by another entity cannot apply to Verizon-NJ without
Verizon-NJ sconsent. Verizon-NJInitial Brief at 10, 37. The authority that Verizon-NJ offers for
thispropositionisN.J.S.A. § 48:2-21.18a, which providesthat aloca exchange telecommunications
company may petition to be made subject to a plan of alternative regulation. That same section,
however, aso provides without limitation that the Board may modify the proposed plan after notice
and hearing. Id. The existence of this power to modify, along with the notice and hearing
requirement, necessarily impliesthat partiesto the evidentiary proceeding other thanV erizon-NJmay
propose to the Board alternative provisions for the plan. Verizon-NJ cannot seriously contend that
the Board must arrive at modificationsto Verizon-NJ s proposed plan either by devising them itself
or waiting for Verizon-NJ to volunteer them.

The Ratepayer Advocate's role is not limited to individua ratemaking cases; rather it is
statutorily authorized to play an active role in policymaking. “...[T]he Ratepayer Advocate will be

empowered to represent, protect, and advance the interests of all consumers of utility services,



including residentia, small business, commercial and industrial ratepayers, in an effort to protect and
promote the economic interests of dl New Jersey ratepayers.” N.J.SA. 13:1D-1. The Ratepayer
Advocate’ s participationinthisproceeding hasnot been questioned, and the scope of itsparticipation
issmilarly not amatter for debate. The statutes authorizing the Ratepayer Advocate are clear to the
point that it isto assist the Board in policymaking. Any argument to the contrary must be dismissed
for being in contravention of clear statutory directive.

The Ratepayer Advocate has proposed an alternative to Verizon-NJ s proposed PAR. That
aternative, like Verizon-NJ s proposal, has been subjected to extensive scrutiny through discovery
and hearings. It isparticularly untimely for Verizon-NJ at the last minute to assert that none of that
analysis should have happened, because of Verizon-NJ sview that it alone has the right to propose
termsfor aPAR. Worsg, if Verizon-NJ sview wereto prevail, it would mean that the Board would
not consider the Ratepayer Advocate' s proposals, which preserve the principle mechanisms of the
existing PAR, dbeit with somerevisons. The only proposal on the table would be Verizon-NJ shid
to radicaly reshape the PAR and abandon its most important protections. The Board should reject
Verizon-NJ s meritless effort to control the debate in this way.

B. Verizon-NJ’s Plan Does Not Comply With The New Jersey Statute

Contrary to Verizon-NJs claims, its proposal does not comply with the statutory
requirements for an alternative form of regulation. N.J.S.A. § 48:2-21.18a (1)-(8). As discussed
below and inthe Ratepayer Advocate’ sinitia Brief, without afirmrate cap the PAR will not “ensure
the affordability of protected services.” N.J.S.A. §48:2-21.18(1) (2001); seeRPA Initia Brief at 29-
51, 73-75; infra Sections 11.C.2, E.1. Verizon-NJ argues that its Lifeline proposal will ensure

affordability, but a state Universal Service Fund, aVerizon-NJ Lifeine contributionthat triggersthe



full federal Lifelinecontribution, and improved eigibility and enrollment criteriaarenecessary to meet
that objective. RPA Initial Brief at 73-92; infra Section 11.E.

Verizon-NJ clamsthat under itsproposal rates will be “just and reasonable’, asrequired by
N.JS.A. 848:2-21.18(2) (2001). In support of thisclaim, Verizon-NJ cites, anong other things, its
proposal to eliminate earnings sharing. Verizon-NJ Initial Brief at 21. It cannot be just and
reasonable, however, for aregulated firmto retain earnings attributable to itsmonopoly power when
effective competition would return those earnings to ratepayers in the form of lower prices. RPA
Initial Brief at 25-28; infra Section I1.C.

Contrary to Verizon-NJ s assertion, moreover, the Verizon-NJ plan would “prejudice or
disadvantage” customersand competing providers. N.J.S.A. 8§48:2-21.18(3) (2001). TheVerizon-
NJ plan would threaten subscribers and competitors by giving Verizon-NJ the ability to reshape
existing offerings as “new services’” and restructure itsrates without sufficient Board review. RPA
Initial Brief at 49-50. By the same token, these proposals for new service offering procedures and
rate restructuring would not “reduce regulatory delay and costs,” N.J.S.A. §48:2-21.18(4) (2001);
see RPA Initia Brief at 49-50. In addition, eliminating the exogenous events provisionsasVerizon-
NJ proposes would increase regulatory delay and costs. RPA Initial Brief at 50.

Verizon-NJ s proposals will not enhance economic development in New Jersey. N.JS.A. §
48:2-21.18(6) (2001). Rather, they will leave Verizon-NJ a monopolist but subject only to an
inadequate level of regulatory scrutiny. For these reasons, the Verizon-NJ plan would not be in the

public interest. N.J.S.A. § 48:2-21.18(7) (2001).



C. TheRatepayer Advocate sProposed Sharing Of EarningsAnd M erger Savings
Are Appropriate Measures To Ensure That New Jersey Ratepayers Share In
The Efficiency And Productivity Initiatives That They Support As Captive
Ratepayers
1. Verizon-NJ’s Attacks on the RPA’s Proposed Plan as Being Rate-of-
Return Regulation areaDistortion of EarningsSharingand theBoard’s
Findingson thislssue

Contrary to Verizon-NJ s assertions, rather than reverting back to rate-of-return regulation,
earnings sharing is an important component of incentive regulation in today’s monopoly market.
Verizon-NJ attemptsto mischaracterize earnings sharing as a deviation from incentive regulation by
arguing that it will discourage investment and productivity. Verizon-NJInitial Brief at 37-40. This
issimply not true.

Indeed, the Board specifically included earnings sharing when it abandoned rate of return
regulation and adopted PAR-1. 1993 Order at 39. Inits 1993 Order, the Board found that earnings
sharing was an appropriate mechanismfor ensuring just and reasonable rates. Specificaly, theBoard
stated that earnings sharing is a “reasonable and appropriate means of establishing and maintaining
over the life of the plan a balance between providing reasonable and affordable prices for NJ Bell's
customers.” 1993 Order at 39. Rather than reverting back to rate of return regulation asVerizon-NJ
asserts, the Board reasoned that earnings sharing avoided the “inefficiency, expense and delay of
traditional rate base, rate of return regulation.” 1993 Order at 39. Thus, the Board has previously
found that earnings sharing is not a component of rate of return regulation, but is an important and
appropriate element of incentive-based regulation.

Moreover, Verizon-NJ sattempt to eliminateearnings sharing isacompletereversal fromthe

position its predecessor, Bell Atlantic, took before the Board. During the PAR-1 proceeding, New



Jersey Bell argued that earnings thresholds provided a reasonable check and balanced the need to
“eliminate inefficiencies and expense of traditional rate base, rate of return regulation” with the
provisionof reasonable ratesand productivity incentives. 1993 Order at 33 (quoting New Jersey Bell
Brief at 12). Thus, Bell Atlantic recognized that earnings sharing was an appropriate component in
incentive based regulation.
2. Earnings Sharing Does not Create Economic Disincentivesfor Verizon
Notwithstanding Verizon-NJ s assertions in this proceeding, Verizon-NJ Brief at 37-39,
earnings sharing does not discourage investment or productivity efficiencies. Indeed, the Board has
aready found that just the oppositeistrue. According to the Board, earnings sharing provides the
Company with “the incentive to contain costs and to commit capital and accomplish accelerated
deployment of an enhanced telecommunications network in as efficient amanner as possible.” 1993
Order at 39. Moreover, Verizon-NJ has been operating under earnings sharing for the past several
years and has made substantial investments, including itsmergerswith NYNEX and GTE, designed
to save costs and enhance revenues. In fact, Verizon-NJ argues that New Jersey ratepayers have
already benefitted from these mergers through Verizon's re-investment of the cost savings and
revenue enhancementsintoitsinfrastructure. Verizon-NJlnitial Brief at 139-40. Clearly, theexisting
earnings sharing in PAR 1 did not stop Verizon-NJ from investing in productivity and innovative
enhancements. Likewise, an earnings sharing component in PAR-2 will not discourage investment

or productivity.



3. The Ratepayer Advocate’' s Conservative Earnings Sharing Proposal is
Necessary to Replicatethe Resultsof Competition in Today’sM onopoly
Market

Contrary to Verizon-NJ s bad assertions throughout this proceeding, competition hasyet to
take hold in New Jersey. Without competitive pressure, Verizon-NJ has no incentive to pass
productivity and efficiency benefits to New Jersey’s ratepayers. See RPA Initia Brief at 26-27.

Earnings sharing will replicate the results of a competitive market that has yet to materialize.
Moreover, the Ratepayer Advocate’'s graduated earnings sharing proposal of 10% is
conservative when compared to Verizon-NJ's “robust” returns of over 30% over the last decade.
See RPA Initial Brief at 37-38, citing Final Report on the Review of the Financial Integrity of
Verizon New Jersey, The Liberty Consulting Group at 31 (Oct. 19, 2001) (“Liberty Audit”). A 10%
sharing threshold is more than reasonable compared to Verizon-NJ s substantial returns on its rate

regulated services ranging from [BEGIN VERIZON-NJ PROPRIETARY]

[END VERIZON-NJ
PROPRIETARY] Liberty Audit at 11. These monopoly earnings highlight the need for Board
ordered earnings sharing. Indeed, the discrepancy between these returns raises serious concerns
regarding Verizon-NJ s cost allocation methodology. One could surmise that Verizon-NJwas able
to earn such high rates of return by over-allocating costs to its rate regulated services thereby
increasing its margins in its competitive services. Moreover, it is conspicuous that given these
returns, Verizon-NJhas consistently escaped any sharing obligationover thelast tenyears. 1d. at 10-
12. Clearly, Verizon-NJ has enjoyed high rates of returns while New Jersey ratepayers have been
denied their fair share of these earnings. In addition, given the monopoly level rates of return, there

isserious doubt whether those V erizon-NJ services classified as“ competitive” aretruly competitive.
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4. TheRatepayer Advocate sProposed Sharingof M erger SavingsisSound
Public Palicy

Verizon-NJsuggeststhat the Board hasre ected the argument that the company should share
in any merger benefits realized from either the NYNEX or GTE mergers. Verizon-NJ Initial Brief
at 127-30. Thisissimply not true.

As the Ratepayer Advocate explained in itsinitia brief, the Board fully contemplated that
Verizon would share its merger benefitswith New Jersey ratepayers and only left open the issue of
to what extent such savings should be shared with ratepayers. RPA Initial Brief at 43, citing GTE
Merger Order at 8. Indeed, the Board noted that it must ensurethat “ New Jersey ratepayerswill have
access to a share of any benefits relating to this merger.” I/M/O Board's Review of the Amended
and Restated Agreement and Plan of Merger, Order, Docket No. TM 96070504 (May 22, 1997) at
2 (emphasis added). Indeed, at the time of the NYNEX merger, Bell Atlantic’'s CEO, Len J. Lauer,
did not disputethat asharing of these benefitswas appropriate. Indeed, Mr. Lauer assured the Board
that Verizon-NJwould implement an “ appropriate sharing of benefits’ with New Jersey ratepayers.
I/M/O Board' s Review of the Amended and Restated Agreement and Plan of Merger, Supplemental
Statement, Docket No. TM 96070504 (February 5, 1997) at 7-8 (* Lauer Supplemental Statement”).

a. New Jer sey RatepayersHave Not Y et Received Their Fair Share
of Merger Benefits

Perhaps recognizing the Board’ s precedent for sharing of savings in these mergers, as well
as mergers in other industries, Verizon-NJ then shifts its position by arguing that ratepayers have
already realized benefitsfromthe NY NEX and GTE mergersand that to award “additional benefits’
would constitute “bad public policy.” Verizon-NJInitial Brief at 139-40. What Verizon-NJrefuses

to realize, however, is that New Jersey ratepayers have supported Verizon-NJ for decades. RPA
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Initial Brief at 42-44. Indeed, Verizon-NJ has enjoyed substantial returns on both its rate regulated
and competitive services subscribed to and paid for by New Jersey ratepayers. Indeed, as explained
elsewhereinthisbrief, Verizon-NJ sincredible high returns on itscompetitive services rai ses serious
doubts as to whether these services are truly competitive.

Nevertheless, even in the face of these inflated returns, Verizon-NJ continues to refuse to
share any of the benefits of these mergers with ratepayers. Verizon-NJ Initial Brief at 139-40. As
explained above, Verizon-NJ s position today stands in stark contrast to itsassurancesto the Board
when it sought regulatory approval for itsmergers. See, e.g., Lauer Supplemental Statement at 7-8.
To date, Verizon-NJ has refused to pass through any of these savings; it istime it did so.

b. In Calculating Merger Benefits the Board Should Include
Revenue Enhancements and Exclude Transaction Costs

In a further attempt to avoid sharing any merger benefits, Verizon-NJ argues that the
Ratepayer Advocate has miscal culated the benefitsby including revenue enhancements. Verizon-NJ
Initial Brief at 141-42. According to Verizon-NJ revenue enhancements should not be included in
any merger benefit analysis because it has not calculated and reported on any enhancements.
Verizon-NJ Initial Brief at 141-42.

TheBoard should not permit Verizon-NJto avoid sharing of these savings because of itsscant
reporting. Specifically, Verizon-NJ refused to provide certain information on cost savings and
revenue enhancements. RPA Initial Brief at 46-48. The ratepayers of New Jersey should not be
denied the benefits of these savings and enhancements smply because Verizon-NJ failed to provide
aufficient information. Liberty Consulting explained that while Verizon-NJ has not tracked or

reported these synergiesto the Board, “whenit sought approval for the merger it identified expected

12



capital synergiesindetail to the New Jersey level.” Liberty Audit at 56. V erizon-NJdoes not dispute
that it hasrealized revenue enhancementsasaresult of itsNYNEX merger. Verizon-NJInitial Brief
at 141-42. Nevertheless, Verizon-NJseeksto avoid inclusion of any revenue enhancements because
it clams not to have calculated these increases. The Board should not allow such self-serving
reporting discrepancies to deny ratepayers their fair share of merger benefits. Since Verizon-NJ
refused to provide thisinformation, the Board should use an estimate of these figures, such as Mr.
Rothschild' s use of proxy statement from the GTE merger. RPA Initial Brief at 47.

Moreover, the numbers that Verizon-NJ did provide are inflated in that they improperly
include transaction costsfor executing the merger. Transaction costs, include, for examplelegal and
financial services necessary for executing the merger. It is therefore inappropriate for Verizon to
force its captive ratepayers to fund these expenses. Indeed, Liberty Consulting independently
confirmed that a proper calculation of merger benefits should exclude these costs. Liberty Audit at
53.

Thereisstrong precedent in New Jersey that these costs should be excluded fromany merger
benefit analysis. In the stipulation governing the merger of Lyonnaise American Holding and United
Water Resources, the parties agreed that “no costs associated with this transaction (e.g., financid,
legal, severance payments and investment services) or the purchase price of UWR'’s stock shall be
passed on to, recovered from, or funded by’ New Jersey customers. |/M/O Joint Petition of
Lyonnaise American Holding, Inc. and United Water Resources, Inc. for Approval of a Changein
Ownership and Control of the New Jersey Operating Utilities, Docket No. WM99110853,
Stipulation of Statement (June 23, 2000) at 7; In the Matter of the Joint Petition of FirstEnergy

Corp. and Jersey Central Power & Light Company, D/B/A GPU Energy, For Approval of a Change
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in Ownership and Acquisition of Control of a New Jersey Public Utility and Other Relief, Order of
Approval, BPU Docket No. EM00110870 (October 9, 2001) at 19, 22. Thus, these costs should not
be included as offsets to the substantial merger savings that Verizon enjoys.

Until Verizon-NJ provides full and accurate reportsthat include revenue enhancements and
exclude transaction costs, the Board should rely on Mr. Rothschild’'s conservative estimates of
Verizon-NJ s benefits from the NYNEX and GTE mergers. RPA Initial Brief at 45-49. Mr.
Rothschild’ s estimates are based on Verizon-NJ s exhibits as well as public documents and capture
both the historical and going forward merger benefits. After properly allocating these benefits to
Verizon-NJ s intrastate rate regulated services, the New Jersey ratepayers’ 50% share equals $43
million in a one time refund for historical savings and $92 million in a permanent rate reduction to
reflect going-forward merger savings. 1d.

5. Verizon-NJ's Proposal to Eliminate the Rate Cap Would Jettison a
Critical Agpect Of PAR-1; the Ratepayer Advocate Urgesthe Board to
Continuethe Rate Cap for 5 Years

Verizon-NJ never mentions the rate cap as such, instead noting that it is not now proposing
an increase in the basic rate. Verizon-NJ Initial Brief at 17. The Board's cap on the rate for basic
residential service, however, has been too important a protection for all New Jersey consumers to
abandon now. Verizon-NJdoes not state explicitly what itsplans are for this rate, but both history
and the implications of its positions here are ominous. The troublesome history isVerizon-NJ sbid
as part of its CTP to effect a mgjor increase in the basic rate. In the CTP, Verizon-NJ sought
approval of abundled rate for local and vertical services with no choice of an unbundled basic plain
old telephone service (“POTS’) rate. The current position of concernis Verizon-NJ s contention

that the basic rate is among the rates that have been set below cost, and its proclamation of the
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economic efficiency of moving such rates closer to cost, i.e., increasing them. West-Taylor Rebuttal
at 46. The context for these statements, moreover, is Verizon-NJ s defense of itsproposal to limit
the Board' sreview of its “revenue neutra rate restructuring” proposals. Id. If, as seemsto be the
case, Verizon-NJ is contemplating an increase in the basic residentia rate, now is the time for the
Board to reassure New Jersey’s ratepayers with a clear statement that that rate will remain at its
current level, for the next five years.

Verizon-NJ did not commit itself to any rate on a going-forward basis, leaving open the
possibility that abasic servicerateincrease could beimposed immediately upon approval of the PAR-
2, or soon thereafter. This possibility evinces a clear lack of consumer protection. In this context,
it is instructive that other Verizon serviced states have agreed with the appropriateness of the
imposition of rate caps. TheVirginiaPAR mandatesthat basic local exchange rates are capped until
January 1, 2004. Application of Verizon South, Inc., for Approval of its Plan for Alternative
Regulation, Order Approving Plan, Case No. PUC000265, Commonwedlth of Virginia State
Corporation Commission (Dec.21, 2000). Verizon Maine, too, is subject to a price cap. In June
2001, the Maine Public Utilities Commission ordered that rates for basic exchange service be frozen
until Verizon Maine can establish that reasonable competition exists. The Maine Commission
extended this ban to include a rate freeze on directory assistance and operator Services rates.
Investigation into Verizon Maine' sFormof Regulation, Maine Public Utilities Commission, Docket
No. 99-851, Order (Part 2) (2001) (*Maine Alt. Reg. Order”). The Ratepayer Advocate’s call for
arate cap guaranteeisequally appropriate. New Jersey consumers deserve no less protection. With
no cost of servicestudy to demonstratethat eventhe“going in” ratesarejust and reasonable, Verizon

has offered no assurance that rates will remain at such levels on a going forward basis. The
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Ratepayer Advocate respectfully submits that the Board should impose the assurance that the
Company has refused to provide.
D. The Board Should Reect Verizon-NJ's And AT&T's Attacks On The
Ratepayer Advocate sProposal ToConsolidateRateCenter sAnd Expand L ocal
Calling Areas
The Board should give no credenceto Verizon-NJ sand AT& T’ s attacks on the Ratepayer
Advocate' srate center consolidation and local calling area expansi on plan because these attacks fail
to acknowledge the benefits to consumers and to local competition that the plan will bring. See
Verizon-NJ Initia Brief at 44-51; AT&T Initial Brief at 79-82. First and foremost, reducing the
number of Verizon-NJrate centersfrom 180 to 21 and concomitantly establishing county-widelocal
cdling areas (except where LATA boundaries require otherwise) is the best way to return to
ratepayersthe $148 millionin Verizon-NJ merger savingsand excess earnings. Neither Verizon-NJ
(unsurprisingly) nor AT& T proffer any option for returning this $148 million to ratepayers.
Verizon-NJand AT& T inappropriately oppose the Ratepayer Advocate' s proposal because
it will causethemto loseintraL ATA toll revenues. Verizon-NJInitial Brief at 45; AT&T Initial Brief
at 80-81. Both companies, however, fail to recognize that the Board' s responsibility is not only to
protect their corporate profits, but to also protect New Jersey consumers, particularly during the
critical transition from local monopoly to competition. Because New Jersey has the smallest local
cdling areasin the country, West-Taylor Direct at 9-10, the Board expressy sought to examine the
“geographic expansion of loca calling areas and the collapsing of toll bands’ in this proceeding.
Application of Bell Atlantic-New Jersey, Inc., for Approval of a Modified Plan for an Alternative
Form of Regulation and to Reclassify All Rate Regulated Services as Competitive Services,

Application of Verizon New Jersey, Inc., for Approval of an Extension of its Plan for an Alternative
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Formof Regulation, Order, Docket Nos. TO99120934, TO92030358, TO00120955 (Dec. 22, 2000)
at 6 (“December 22 Order”). Yet, nowhereinitsorder did the Board require, or even contemplate,
that any expansion of local calling areas and collapsing of toll bands would maintain the intraLATA
toll revenues of Verizon-NJor AT&T. See RPA Initial Brief at 54-55, 63-65. Instead, Verizon-NJ
and AT& T improperly added thisrequirement. Asthe Ratepayer Advocate demonstratedinitsinitial
brief, if local rates areto remain at their current levels, any local calling area expansion/ rate center
consolidation plan would necessarily lead to areductionintoll revenues. RPA Initial Brief at 54-55,
63-65. Accordingly, the Board has aready endorsed, at the very least implicitly, a reduction in
intraLATA toll revenues so that consumers can benefit from larger local calling aress.

Also, contrary to the assertions of Verizon-NJand AT& T, increasing the geographic size of
local caling areas and collapsing toll bands should increase competition in the local exchange
marketplace, particularly residential competition. See Verizon-NJ Initial Brief at 45; AT&T Initial
Brief at 80-81. Because loca calling areas are the smallest in the country, the local market is
correspondingly smal. Whilethishasnot been asignificant issuefor Verizon-NJbecause V erizon-NJ
was initidly granted — and still maintains — a monopoly presence in dmost dl local calling areas in
New Jersey, it is a dgnificant impediment to the development of local competition. The small size
of local cdling areas leads to a smdl overall market for local telecommunications, thereby
discouraging stand alone entry into the local exchange market place.

Moreover, Verizon-NJadmitsthat small local calling areashaveunderminedlocal competition
inits FCC section 271 application. There, Verizon-NJ stated:

[t]he unusually large size of theintraL ATA toll market in New Jersey
has meant that competition for residential service in New Jersey has
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focused disproportionately on local toll service rather than on basic
local exchange service.

Application by Verizon New Jersey Inc., Bell Atlantic Communications, Inc. (d/b/a Verizon Long
Distance), NYNEX Long Distance Company (d/b/a Verizon Enterprise Solutions), Verizon Global
NetworksInc., and Verizon Select ServicesInc., for Authorizationto Provideln-Region, InterLATA
Services in New Jersey, CC Docket No. 01-347, Application by Verizon New Jersey for
Authorizationto Provide In-Region, InterLATA Servicesin New Jersey (filed Dec. 20, 2001) at 86
(citing Taylor FCC Decl. 1 28) (“Verizon-NJ FCC 271 Application™). By implication, the local
calling areaexpansion/rate center consolidation plan of the Ratepayer Advocatewould increaselocal
residential competition in New Jersey. See RPA Initia Brief at 56-57. Therefore, rather than
conflicting with prior Board policy as AT&T alleges, AT&T Initial Brief at 81-82, the Ratepayer
Advocate' s plan would promote the very Board goal AT& T citesto —increasing local competition.

Further, Verizon-NJ s allegation that it would incur significant one-time network costs to
implement the Ratepayer Advocate' s planisunsupported by therecord. SeeVerizon-NJInitial Brief
at 47, 49-50. Rather, Verizon-NJrepeatedly admitted that it “has not conducted any anaysis of the
coststo implement the Ratepayer Advocate splan.” RPA Exh. 57, VNJRPA 396;seeT.1777:17-22
(8/31/01). Such unsubstantiated allegations should be given no credence by the Board.

Moreover, Verizon-NJ undermines this assertion by claiming that optional calling plans are
sufficient for those consumersthat desire, and are willing to pay afeefor, larger local calling areas.
Verizon-NJ Initial Brief at 44. Fully [BEGIN VERIZON-NJ PROPRIETARY]

[END VERIZON-NJ PROPRIETARY] of New Jersey subscribers utilize optional calling

plans. Verizon-NJInitial Brief at 44; West-Taylor Rebuttal at 49. Sincethemajority of Verizon-NJ s
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local residential customersalready use optional caling plans, then (1) most of the supposed one-time
network coststo expand local calling areas must already have been incurred by Verizon-NJ, and (2)
there is acknowledgment of a strong, existing demand by New Jersey consumers for larger local
calling aress.

Consequently, with the existence of $148 millionin merger savings and excess earnings and
with this clear demand for larger local calling areas, the logical step for the Board to take would be
to adopt the Ratepayer Advocate' s local calling area expansion / rate center consolidation plan.

E. The Board Should Reect Verizon-NJ's And AT&T’s Attacks On The

Ratepayer Advocate's Proposal To Establish A State Universal Service Fund
And ToMaximize The Assistance Available From, And Ease To Enroll In, The

Lifeline Program

1. Verizon-NJ's Critique of the Ratepayer Advocate's Affordability
Analysisis Flawed and Should Be Reected by the Board

Verizon-NJ saffordability anayssand itscritique of the Ratepayer Advocate’ s showing that
telephone service has become less affordable for the poorest New Jersey residents, Verizon-NJlInitial
Brief at 16-17, ignorethe record and areinstead based onimproper analysis. RPA Initial Brief at 73-
75; AT&T Initial Brief at 7, 52. Accordingly, Verizon-NJ s plan contravenes the1992 Act and the
1996 Act by failing to ensurethe affordability of service. 48 N.J.S.A. §48:2-21.18(a)(1); 47 U.S.C.
8§ 254(b)(1); see RPA Initial Brief at 73; AT&T Initial Brief at 7, 52. Thus, the Board should reject
Verizon-NJ s plan and should adopt the Ratepayer Advocate' s analysis to create a state universal
service fund (“USF") and improve the Lifeline program to remedy the declining affordability of
services. Infra Section I1.E.2, -3.

Verizon-NJ s remarkable claim that “[i]t is beyond dispute that these [residential basic

exchange services| rates are ‘ affordable’ under the New Jersey Act, and have become considerably
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more so since 1985,” Verizon-NJ Initia Brief at 16, ignores the record. Verizon-NJ s affordability
analysis rests solely on itsincomplete claim that rates have not increased while per capitaincomes
doubled and are among the highest in the country. Verizon Initial Brief at 16. This conclusion
ignores the evidence presented by the Ratepayer Advocate that, while average per capita income
increased, per capita income for the poorest New Jersey residents actually decreased by 7.1%.
Colton Direct at 7; see RPA Initia Brief at 74-75. Moreover, Verizon-NJ ignores the FCC's
conclusionthat an affordability analyss has both acomparative (i.e. relative) and an absol ute aspect.
Federal-Sate Joint Board on Universal Service, 12 FCC Red 8776, CC Docket No. 96-45, FCC 97-
157 11110-126 (1997) (internal citations omitted) (“FCC Universal Service Order”); Colton Direct
a 4. Instead, Verizon-NJonly looked at changes in absolute per capitaincomes, and utterly failed
to perform a relative affordability analysis that specifically examined the poorest New Jersey
ratepayers.

To address this failure, Verizon-NJ alegesthat “[t}he RPA isssmply wrong” in stating that
Verizon-NJ faled to perform a relative affordability analysis because (1) Verizon-NJ proposed
making minimal improvementsto the Lifeline program, and (2) the Ratepayer Advocate purportedly
“has offered no datathat protected servicesarenot affordable.” Verizon-NJInitial Brief at 16. Both
of these assertions arefalse. Regarding the Lifeline program, as shown by the Ratepayer Advocate
initsinitial Brief (RPA Initial Brief at 85-92) and inthis Reply Brief (infra, Section11.E.3), Verizon-
NJ s proposals areinadequate. Moreover, the Lifeline program, (infra, Section 11.E.3) aswell asa
state USF (infra, Section 1I.E.2), are solutions to the problem of a lack of affordable
telecommunications services to low-income residents. The existence of these programs is not

evidence of the relative affordability of services. Thus, Verizon-NJ proposes a solution (albeit an

20



inadequate one) — minimal improvements to the Lifeline program — without admitting that there is
aproblem — lack of affordable services for low-income residents.

Verizon-NJ s alegation that the Ratepayer Advocate presented “no data” is simply wrong.
Verizon-NJ Initial Brief at 16. The Ratepayer Advocate analyzed actual income data, including a
LIHEAP report to Congress and U.S. Census data. Colton Direct at 6-7, Exhs. RDC-7, RDC-8.
Rather, it wasVerizon-NJthat failed to introduce any dataonthe relative affordability of service; yet,
the burden to submit such data and analysis resides with Verizon-NJ, the petitioning party. 48
N.JSA. §48:2:21-18(a). Since the Ratepayer Advocate, rather than Verizon-NJ, presented an
affordability analysis based on actual datathat complieswiththe FCC’ sevaluation criteria, the Board
should adopt the Ratepayer Advocate s conclusions and order the creation of a state USF and a
significant expansion of the Lifeline program. Seeinfra, Sections I1.E.2, -3.

2. The Board Should Reject the Critiques of Verizon-NJ and AT& T and
Instead Order the Creation of a State USF to Aid Low-Income
Ratepayers, Schoolsand Libraries, and RatepayersLivingin High Cost
Areas

The state USF should contain alow-income component, a schools and libraries component
and also a high cost area component. The Ratepayer Advocate has explained in detail the reasons
necessitating the creation of astate USF. RPA Initial Brief at 75-84. Verizon-NJ sopposition to the
creation of astate USF iscontained entirely in asingle footnoteinitsinitial brief. Verizon-NJInitial
Brief at 32-33 n. 95. Verizon-NJ sinability or unwillingness to provide the Board with any detailed

reasonsfor itsposition, particularly when combined with Verizon-NJ sflawed affordability analysis,

simply fails to provide the Board with any legitimate alternative to establishing a state USF.
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AT& T’ s criticisms of the high cost component of the Ratepayer Advocate's proposal are
amilarly without merit and should be rejected. AT&T Initial Brief at 82-83. First, AT&T'sclam
that state universal service issues do not belong in this proceeding, but rather in Docket No.
TX95120631, ignores the Board's December 22, 2000 procedural order in this case, which
specifically included universal service issues in this proceeding. December 22 Order at 4-5.
Nevertheless, if the Board wereto give AT&T’s argument any credence, the Ratepayer Advocate
would support the creation of astate USFin Docket No. TX 95120631 rather thaninthisdocket, but
only if the Board wereto issue an order creating a state USF in that proceeding contemporaneously
to itsissuing an order in the instant case. The Board has yet to issue a decision and order in that
proceeding. Second, none of the alleged flawsthat AT& T identifies with the high cost aspect of the
Ratepayer Advocate s proposal, AT&T Initial Brief at 82-83, provides any rational for not creating
ahigh cost fund. For example, AT& T’ s criticism that the Ratepayer Advocate based its residential
service cost on overstated information provided by Verizon-NJ, AT&T Initia Brief at 83, does not
undermine the basic need for high cost support. Rather, evenif AT&T is correct, at most it shows
that the Ratepayer Advocate' shighcost fund cal culationswould need to be adjusted. Thus, AT&T's
criticismsat most warrant adjustmentsto, not the elimination of, the Ratepayer Advocate’ shigh cost
proposal.

Findly, withregardto the Ratepayer Advocate' sproposalsto createastate USF that includes
a schools and libraries component and to continue to fully fund the Access New Jersey (“ANJ’)

program, except for Verizon-NJ slone footnote (see above) no party opposed these proposals, and
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XO New Jersey Inc. supportsthem. XO Initial Brief at 2, 7-8.* Thus, thereisno basisin theinitial
briefs of any party for any action by the Board other than for it to adopt the Ratepayer Advocate' s
proposals regarding schools and libraries.
3. The Board Should Reect Verizon-NJ's Attempts to Minimize the
Effectiveness of the Lifeline Program to Aid Low-Income New Jer sey
Residents
As is so often the case, Verizon-NJ's criticisms of the Ratepayer Advocate's Lifeline
proposals are based on unsupported hyperbole and misapplication of the law. First, contrary to
Verizon-NJ sassertionthat the Ratepayer Advocate’ sLifelineproposalsare” unsupported,” Verizon-
NJ Initial Brief at 18, the Ratepayer Advocate submitted detailed testimony grounded in FCC and
other state commission (including New Y ork and Ohio) precedent. Colton Direct at 9-23.
Second, Verizon-NJ scriticisms of the Ratepayer Advocate’ s automatic Lifeine enrollment
proposal are disingenuous. Verizon-NJ makes no mention in its Initia Brief of the woefully small
number of digible New Jersey residentswho are actualy enrolled in Lifeline. See RPA Initial Brief
at 86-89. Instead, Verizon-NJdistortsthe Ratepayer Advocate' s proposal to increase enrollment by
establishing an automatic enrollment process for those digible due to their participation in certain
public assistance programs. Verizon-NJ claims that an automatic enrollment program would force
low-income residents to limit the vertical features they may obtain even if they were willing to pay

for them without a discount. Verizon-NJ Initial Brief at 19. In essence, Verizon-NJ expects the

Board to reject entirely anautomatic enrolIment process because New Jersey ratepayerswithincomes

While XO opposes the ANJ program because Verizon-NJisthe only carrier that can participatein it, the Ratepayer
Advocate believes that XO would not oppose ANJif afully equivalent program was available under which XO could
offer comparable services at comparable rates to schools and libraries as Verizon-NJ can under ANJ. See XO Initial
Commentsat 1-7. The Ratepayer Advocate believesthat this position isconsistent with XO’ s support of the Ratepayer
Advocate's state USF. Id. at 2, 7-8.
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below the poverty line may want features such as cal forwarding or return call. Verizon-NJfailsto
mention, however, a much smpler solution to the alleged demand by low-income residents for
vertical features, and one that does not conflict with automatic enrollment. Low-income residents
could choose to opt out of the Lifeline program if they want vertical features that are not available
through the Lifeline program. The Ratepayer Advocate does not object such an opt-out feature.
Moreover, the Board statements on automatic enrollment on which Verizon-NJrelies, Verizon-NJ
Initial Brief at 18-19, were based on Board actionfrom 1999 that predates the agreement by Verizon,
and requirement by the FCC, to implement automatic enrollment throughout its service territories.

Inaddition, Verizon-NJerrswhenit clamsthat “[t]he RPA aso ignoresfundamental privacy
concerns’ implicated by anautomatic enrollment process. Verizon-NJlInitial Brief at 19. Verizon-NJ
never presented avalid privacy concern. Rather, inresponseto numerousrequests, Verizon-NJfailed
to produce a single piece of written documentation to substantiate its assertion. T.911:18-912:12
(08/30/01); T.51:3-22 (10/01/01) (statement of Mr. James Dieterle, State Director, AARP New
Jersey); see RPA Initia Brief at 90-92. In fact, privacy concerns have not prevented automatic
enrollment from being implemented in New Y ork and Ohio. Id. at 90.

Further, Verizon-NJ sunsupported statementsthat itsLifelineproposal isbetter thanthe Ohio
Plan and that therefore it should not be held to the automatic enrollment aspect of the Ohio Plan
ignore FCC requirements that were voluntarily agreed to by Verizon. Specifically, one of the
conditions imposed by the FCC, and accepted by Verizon, during the evaluation of the merger
between Bell Atlantic and GTE required that dl Verizon state effiliates, including Verizon-NJ, offer
aLifdineplan consistent withthe Ohio Plan. Application of GTE Corporation, Transferor, and Bell

Atlantic Corporation, Transferee for Consent to Transfer Control of Domestic and International
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Sections 214 and 310 Authorization and Application to Transfer Control of a Submarine Cable
Landing License, 15 FCC Rcd 14032, CC Docket No. 98-184, FCC 00-221, Memorandum Opinion
and Order 11 325-326, Conditions for Bell Atlantic/GTE Merger 1 50 (2000). The Ohio Plan
contains an automatic enrollment feature. Colton Direct at 10-12, 16-17; Application of Ameritech
Ohio (Formerly Known asthe Ohio Bell Telephone Company) for Approval of an Alternative Form
of Regulation, Ohio PUC Case No. 93-487-TP-ALT, Opinion and Order (2000) at 7-8.
Consequently, Verizon-NJisrequiredto offer anautomatic enrollment Lifelinefeaturein New Jersey,
and one should be ordered by the Board.

Consistent with an appropriate affordability analyss that shows that telephone service has
actually become moreexpensivefor the poor, supra Sectionll.E.1, Verizon-NJ sattempt to limit the
amount of Lifeineassistanceavailableto low-income residentsshould berejected. Verizon-NJInitial
Brief at 18-19. Instead, for reasons expounded in the Ratepayer Advocate's initia brief, a state
component should be added to the Lifeline program, thereby increasing the amount of available
assistance to $10.50 per month for low-income residents. RPA Initial Brief at 86.

The Consumer Energy Council of AmericainitsMarch 2001 report to policy-makers, stated
its belief that

...automatic enrollment is the best tool for statesto use for enrolling
eligible low-income consumers...While automatic enrollment is an
excellent policy option for assisting eligible consumers, it must be
complemented with outreach and consumer education programs that
expl_ai n the benefits of the Low-Income program for those without
service.

Consumer Energy Council of America Report, Universal Service Policy Issues for the 21% Century

at 35. Outreach efforts can undertaken through
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Bill stuffers from carriers;

Television, radio, and print commercials,

Information detailed on tax returns;

Door to door, literally extending the message by word of mouth;

Through web pages, such as the Coalition for Affordable Local and Long
Distance Service (CALLS) website,

Information distributed through educational and socia service agencies; and
* Direct mailing to qualified customers.

* X F  * ¥

*

Id. at 53. Consumer outreach is vital to a successful Lifeline program.
F. TheBoard Should Tightly Monitor Verizon-NJ’'sProvision Of ServicesDuring
TheCritical Transition From M onopoly To Competition, I ncluding Establishing
Monetary IncentivesTo Ensure That High Quality ServicelsProvided To New
Jersey Ratepayers
The Board should not give credence to Verizon-NJ's flawed critique of the Ratepayer
Advocate sservicequality proposal. Verizon-NJlInitial Brief at 51-71. Throughout thisproceeding,
Verizon-NJ has adamantly opposed any comprehensive review of the 1987 performance metrics,
including the methods used by the Board to track and respond to Verizon-NJ sactual service quality
performance. See Verizon-NJ Initia Brief at 51-56. This opposition serves no |legitimate purpose.
Rather, it is an attempt by Verizon-NJ to prevent any changes that might result in more vigorous
monitoring of Verizon-NJ s performance, improvementsto the definitions of the key performance
areas, and the improved performance that should result from higher performance standards. See
Phillips Rebuttal at 6, 9, 12, 15-17; Verizon-NJ Initia Brief at 98-99; Alexander Direct at 7-10, 24-
25; RPA Initial Brief at 98-99. In other words, Verizon-NJ s approach to service quality issuesin
this proceeding is to urge the Board to allow Verizon-NJ to remain in control of its service quality
destiny for the vast mgority of its customers.

Verizon-NJ s claim that there is no need for more stringent standards because it has largely

met the service quality measurementsthat the Board established in 1987, Verizon-NJ Initial Brief at
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52-54, misses the point. The Board required that the new plan of alternative regulation contain a
new, comprehensive service quality plan. December 22 Order at 5; seeN.J.S.A. §48:2-21.18(a)(7).

In evaluating any such plan, it iscrucia that the Board focus on the following key underlying
iSsues:

1. Does the 1987 retail service quality metrics address all the necessary performance
areas of importance to residential and small business customers today?

2. Should the 1987 retail service quality standards be revised to reflect actual
performance by Verizon in New Jersey and in other “sister” states?

3. Oncethe necessary changes aremadewithrespect to the metrics and the performance
standards, how should the Board monitor and enforce compliance with the service
quality standards?

See Alexander Direct at 3-4, 6-31. By focusing on these issues, the Board should recognize, as
AT&T did (AT&T Initia Brief at 75), that the Ratepayer Advocate' s plan directly respondsto these
concerns by proposing (1) metrics and standards designed to ensure that New Jersey ratepayers
receive a high level of service quality based on today’s communications environment, and (2)
economic incentivesfor Verizon-NJto provide thislevel of service. Alexander Direct at 3-4, 13-34,

Exh. BA-2, BA-3; Alexander Supplementa at 1-2; RPA Initia Brief at 92, 96-100.

1. Verizon-NJ Failed to Propose a New, Comprehensive Service Quality
Plan

Verizon-NJ sclamthat it “ proposed anew comprehensive set of retail servicequality metrics
and standards equivalent to the standards set forth in al applicable Carrier-to-Carrier metrics,”
Verizon-NJlInitia Brief at 51, isdisingenuous. Most of the Carrier-to-Carrier wholesale performance
standardsrequireV erizon-NJ swholesale performanceto beat “ parity” withtheperformanceactually

delivered to retail customers. 1/M/O the Board’s Investigation Regarding the Status of Local
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Competition in New Jersey, New Jersey Board of Public Utilities, Docket No. TX98010010, Order
(July 13, 2000) at 2, 6. It isat best circular for Verizon-NJ to claim that the retail performance
standards reflect stringent wholesale standards when there are no independent wholesale standards.
It therefore follows that more stringent retail standards will benefit both retail and wholesale
customers.

Verizon-NJ s service quality proposal is nothing more than the existing 1987 service quality
planwith some minor changes. Verizon-NJlInitial Brief at 54-56; Alexander Direct at 13-14. Insum,
these minor changes are: the change in the definition for one metric (measuring Out of Service
reports based on 24 hours rather than 48 hours), adding two metrics (Percent Subsequent Trouble
Reports and Mean Time to Repair), and proposing monthly rather than quarterly reporting to the
Board. Verizon-NJInitial Brief at 54-56; Alexander Direct at 13-15. With respect to enforcement,
V erizon-NJdoesnot recommend any automatic or self-effectuating penalties, Verizon-NJlnitial Brief
at 54, 69-71, even though this approach is the halmark of the Performance Assurance Plan for
wholesale standards recently adopted by the Board. 1/M/O the Investigation Regarding Local
Exchange Competition for Telecommunications Services, New Jersey Board of Public Utilities,
Docket Nos. TX95120631, TX98010010, Order Approving Incentive Plan (January 10, 2002).

2. The Attacks on the Ratepayer Advocate's Criticisms of Verizon-NJ's
Service Quality Proposal Are Without Merit

Verizon-NJfundamentally faillsto understand the Ratepayer Advocate scriticismsof Verizon-
NJ s service quality proposal. Thislack of comprehension led Verizon-NJto clam incorrectly that
“[t]he RPA has offered no evidence” against Verizon-NJ's plan. Verizon-NJ Initial Brief at 56.

Rather, the Ratepayer Advocate submitted detailed testimony showing the flaws in Verizon-NJ s
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proposal. Alexander Direct at 15-23; RPA Initial Brief at 93-95. For example, the current 1987
service quality plan does not include certain key service and reliability criteria. Alexander Direct at
14. Such shortcomings of the 1987 plan include its failure to track customer outages, actual call
center performance, and Verizon-NJ s handling of customer complaints. Alexander Direct at 19-21.
Furthermore, Verizon-NJ internaly captures important service quality performance datathat is not
currently tracked or measured by the Board. Alexander Direct at 15. For example, at hearingsinthis
case, the Ratepayer Advocate discovered that Verizon-NJinternally tracks customer complaintsthat
it does not report to the Board. T.1409:17-23 (9/7/01). The current plan’sfailure to measure and
track these critical aspects of Verizon-NJ s provision of telecommunications services today, when
coupled with Verizon-NJ s genera ability to meet the 1987 metrics levels, demonstrates that the
current plan masks Verizon-NJ s true performance. Only when Verizon-NJ s performance is
measured against an updated plan, such as the Ratepayer Advocate's, that tracks dl critical areas of
performance, can the Board determine whether New Jersey consumers are receiving high quality
service.

Verizon-NJ s casual dismissal of the Ratepayer Advocate' s reliance on the activities of other
state commissions is Smilarly misplaced. Verizon-NJ Initial Brief at 57. Other state commissions
have anayzed service quality proposals for Verizon-NJ sister companies plans of alternative
regulations. See Alexander Direct at 6, 12-13. The analyses performed by these commissions are
availableto the Board, and should be used by the Board to supplement itsown expertise. Verizon-NJ
has offered no compelling reason to ignore the work performed by other commissions. Rather,
Verizon-NJ smply disagrees with the outcomes in many of these states. For example, in aternative

regulation proceedings, the New York, Massachusetts, Rhode Idand, Vermont, and Maine
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commissionsadopted specific service quality performance plansthat contain servicequality standards
and enforcement tools smilar to those recommended by the Ratepayer Advocate in this proceeding.
Investigation into an Alternative Regulation Plan for New England Telephone and Telegraph
Company a/b/a Bell Atlantic-Vermont, Vermont Public Service Board, Docket No. 6167, Order
Attachment A (2000); In Re: NYNEX Form of Regulation; Service Quality Docket, Rhode Island
Public Utilities Commission, Docket No. 2370, Order Appendix B (1996); Investigation by the
Department of Telecommunicationsand Energy of Verizon New England, Inc’ s Fifth Annual Price
Cap ComplianceFiling, MassachusettsDepartment of Telecommuni cationsand Energy, Docket No.
99-102, Order (2000); Proceeding on Motion of the Commission to | nvestigate Performance-Based
Incentive Regulatory Plans for New York Telephone Company, New Y ork Department of Public
Service, CaseNo. 92-C-0665, 01-C-0491, Third Quarter 2001 Service Quality Report (2001); Maine
Alt. Reg. Order; Alexander Direct at 12-13.

3. The Criticisms of the Ratepayer Advocate's Service Quality Plan Are
Unfounded

Verizon-NJ s criticisms notwithstanding, the Ratepayer Advocate’ s service quality proposal
would ensure that Verizon-NJ provides New Jersey ratepayers with high quality services or, if
Verizon-NJ fals to do so, subject Verizon-NJ to stiff penalties for any performance failures.
Alexander Direct at 3-4, 13-34, Exhs. BA-2, BA-3; Alexander Supplemental at 1-2; RPA Initia Brief
at 92,96-100. Asexpressed inthe Ratepayer Advocate' sinitial Brief (at 93-95) and in the testimony
of Ms. Barbara Alexander (Direct at 14-31, Supplemental at 1-2), Verizon-NJ' s proposal fails to
achieve ether of these goals. Verizon-NJ s criticisms of the Ratepayer Advocate's plan fails to

rehabilitate its plan or to undermine the Ratepayer Advocate' s proposal.
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First, Verizon-NJ s allegation that the Ratepayer Advocate seeks to undermine the Board's
goal of preventing service quality failures, Verizon-NJ Initial Brief at 58, could not be farther from
the truth. Verizon-NJ s claim has no basisin the record; nor isit areasonable interpretation of the
Ratepayer Advocate' s position. Rather, the Ratepayer Advocate' s recommendations are expressly
designed to improve the Board’s ability to maintain high service quality and to prevent service
deteriorations. See Alexander Direct at 21, Exh. BA-3.

Second, contrary to Verizon-NJ s criticisms that the individua measurementsand standards
proposed by the Ratepayer Advocate are unsupported or otherwise flawed, Verizon-NJ Initial Brief
at 58-68, the Ratepayer Advocate's proposals are fully supported by the testimony of its expert,
Barbara Alexander, and are superior to the approach proposed by Verizon-NJ. Alexander Direct at
21-25, Exh. BA-2; Alexander Supplemental at 1-2. For example, with respect to the recommended
change in the basdine standard for the Percent Service Order Processing Completed within 5
Working Days, the Ratepayer Advocate’ srecommendation of a 94% basdineis premised on record
evidence showing that Verizon NJ s performance routinely exceedsthe current 88% surveillanceand
90% exception levelsin the current plan. Alexander Direct at 16-17; Alexander Supplemental at 2.
In fact, Verizon-NJ s own reports to the Board demonstrate that the 1994-2000 average annual
performanceis 94%. Alexander Direct at 16-17; Alexander Supplemental at 2. Verizon-NJfailed
to meet this standard only once in 2000, and that was caused by an event that normally excludes data
consideration in a service quality plan, the strike and its lingering impact on service quality beyond
the August 2000 event. See Alexander Supplemental at 2. Thus, a 94% Percent Service Order
Processing Completed within 5 Working Days standard isreasonable and reflective of Verizon-NJ s

recent historical performance.
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Similarly, the Ratepayer Advocate' s proposed changesto the maintenance of service metrics
and standards are supported by the record and are superior to Verizon-NJ's proposals. The
differences between Verizon NJ s proposals and those of the Ratepayer Advocate are primarily
related to the proper baseline performance standard. Verizon-NJseeksto retain thetwo-tiered 1987
performance standards, and generally regects any effort to establish forward looking baseline
standards that reflect itsactual performanceinthelast 5-6 years. See Verizon-NJInitial Brief at 54-
56, 61. Under this approach, Verizon-NJ would retain baseline performance standards that were
established prior to technological improvements in Verizon-NJ s network, prior to the investment
program to improve and maintain service quality (the existence of which Verizon-NJ repeatedly
reminds the Board), and prior to any anayss of performance standards in effect elsewhere. See
Verizon-NJ Initial Brief at 61; see Alexander Direct at 17-18. Under the Ratepayer Advocate' s
approach, baseline performance standards should be reviewed during the establishment of the new
PAR. Thisisthe approach taken by the Maine Commission in its recent revision of Verizon-ME's
plan of alternative regulation. Maine Alt. Reg. Order 8 E. Thus, the Board's review should reflect
acareful analysisof Verizon-NJ sactual performance, the effect of recent technological changesand
investments in the network, and performance standards to which Verizon is being held accountable
in other states.

Further, for the maintenance metrics and standards, each of the Ratepayer Advocate's
proposed revised standards took these criteria into account. See Alexander Direct At 21-23, Exh.
BA-3. For example, with regard to clearing Out of Service Trouble Reports within 24 hours, the
current Verizon NJ performance is not reasonable. Alexander Direct at 21-23, Exh. BA-3.

According to FCC ARMIS data, Verizon-NJ s performance has gradually declined over the past
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several yearsto the point that, over the last 5-6 years, Verizon-NJ has cleared only 73.8% of these
reportswithin 24 hours. Alexander Direct at 17. Other states require considerably higher levels of
performance. Alexander Direct at 17-18. Verizon-NJ has offered no reason why New Jersey
consumers should not receive the same level of performance that consumers receive in other
jurisdictions.

Some of the standards proposed by the Ratepayer Advocate seek to prevent Verizon-NJfrom
atering its performance for certain standards. For example, the Ratepayer Advocate' s proposed
“busy signd” metric will measure the percentage of busy signals received by callerstrying to reach
Verizon-NJ s customer service. This metric will revea whether Verizon-NJ is increasing the
percentage of calsanswered by its customer service representatives by blocking incoming cdlsthat
enter the queue. Alexander Direct at 20. Thisisyet another attempt by the Ratepayer Advocate to
recommend specific metrics and standards which will provide the highest level of service quality to
New Jersey customers.

4. The Opposition to Self-Effectuating Enforcement Mechanisms Lacks
Merit

The imposition of self-effectuating enforcement mechanisms for performance failuresis not
an attempt, as Verizon-NJ clams (Verizon-NJ Initial Brief at 68-71), to abandon the preventative
servicefailureaspectsof aservicequality plan. Rather, the Ratepayer Advocate seeksto supplement
the preventative aspectsby creating significant economic incentivesfor Verizon-NJto maintain ahigh
level of service qudity. Alexander Direct at 7-10, 25-31; RPA Initial Brief at 92, 97-99. The
economic incentive plan proposed by the Ratepayer Advocate isno less different than plans aready

in place in other states in Verizon's footprint which respond to deficiencies in service quality
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performance measures. VNJ-RPA 499. Verizon-NJ s proposal would only have it initially report
falluresto the Board. Verizon-NJ Initia Brief at 34, 54, 69. This approach, when combined with
the lax 1987 performance standards endorsed by Verizon-NJ, does not reflect the risks associated
with service quality deterioration with the onset of anew multi-year PAR. The Ratepayer Advocate,
rather than seeking to “abandon” prevention, seeks to establish meaningful performance standards
that are accompanied by pre-established penalties so that Verizon-NJ has the proper incentive to
achieve the performance standards. Alexander Direct at 7-10, 25-31; RPA Initial Brief at 92, 97-99.

If, as Verizon-NJ states, its service quality performance has been generaly “good”, the
imposition of pre-established penalties should not pose any threat. See Phillips Rebuttal at 6, 9, 19;
RPA Exh. 46, VNJRPA 492; RPA Initia Brief at 98-99. If, however, the Company isrefusing to
perform in the future according to its clearly demonstrated ability to perform at the recommended
basdline performance standards recommended by the Ratepayer Advocate, Verizon-NJ* doth protest
too much.” See PhillipsRebuttal at 6, 9, 19; RPA Exh. 46, VNJ-RPA 492; RPA Initia Brief at 98-99.
Either the Company can perform and is willing to risk shareholder funds to assure future
performance, or it is not willing to report meaningful data and risk meaningful penaltiesto assureits
promises to New Jersey customers. See Phillips Rebuttal at 6, 9, 19; RPA Exh. 46, VNJ-RPA 492,
RPA Initial Brief at 98-99.

Findly, Verizon-NJ s clam that the Ratepayer Advocate' s recommended customer rebate
proposal is “wholly impractical,” Verizon-NJ Initial Brief at 71, is belied by the facts. Customer
rebates are presently in place in other states, such as Ohio. Alexander Direct at 31. There, Ohio’s
Minimum Telephone Service Standards require al local exchange carriers to respond to individud

customer service quality faillures with rebates or hill credits in the event of a failure to keep an
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appointment, to repair service within a service time period, or to instal service ontime. Alexander

Direct at 31. Verizon-NJ offers no reason why incumbent carriers can comply with arebate planin

Ohio, but Verizon-NJ cannot.

1.  THE BOARD SHOULD FIND THAT VERIZON-NJ HAS FAILED TO SATISFY
THE EXISTING STATUTORY CRITERIA FOR RECLASSIFICATION AND
SHOULDINITIATEAPROCEEDINGTOIMPLEMENT ADDITIONAL CRITERIA
ASREQUIRED BY THE STATUTE
A. Verizon-NJ Fails To Meet The Statutory Criteria For Reclassification
The requirements of N.J.S.A. 48:2-21.19 are clear. In order to reclassify rate regulated

servicesas competitive, Verizon-NJmust establish, at aminimum, the presence of other competitors,

ease of market entry, and the availability of like or substitute services. N.J.S.A. 48:2-21.19(b). Just
as clear isthe fact that Verizon-NJ has failed to carry its burden in this proceeding on each of the
three minimum criteria

Throughout itsinitial brief, V erizon-NJrepeatedly attemptsto meet itsburden onthe presence
of competitors by resorting to speculation on potential entry by carriers both within and without the
state. Verizon-NJlInitial Brief at 83-84. Further, Verizon-NJdoesnot, and indeed it can not, provide
evidence of ease of entry in the New Jersey market for multi-line business services because entry
barriers remain high. Verizon-NJ Initial Brief at 84-87; RPA Initid Brief at 122-123. Finally,

Verizon-NJ fails to make the required separate showing of the availability of like or substitute

services. Verizon-NJ Initial Brief at 87-89; RPA Initial Brief at 121-122. For these reasons, more

specificaly described below, the Board should deny Verizon-NJ's Petition for Reclassification.

I/M/O Application of Verizon New Jersey, Inc. for Approval (i) of a New Plan for an Alternative

Form of Regulation and (ii) to Reclassify Multi-line Rate Regulated Business Services as
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Competitive Services, and Compliance Filing, Petition and Compliance Filing of Verizon New
Jersey, Inc., Docket No. TO01020095 at 4-6 (February 15, 2001) (“Petition for Reclassfication”).

1. Verizon-NJ Improperly Attempts to Demonstrate the Presence of
Competitors Through the Potential for Market Entry

The very language of N.J.S.A. 48:2-21.19 establishes that potential market entrants are not
to be considered in establishing the “presence of other competitors” within the markets for which
reclassification is sought. N.J.S.A. 48:2-21.19(b). Nevertheless, because it cannot establish any
appreciable number of competitors actually serving the market,? Verizon-NJ repeatedly resorts to
“evidence” of the potential entry of hypothetical competitors. See, e.q., Verizon-NJ Initial Brief at
83. Insodoing, Verizon-NJ creates an untenably broad criterion that isin perfect opposition to the
statute. Moreover, in supporting its specious argument, Verizon-NJ misinterprets the Department
of Justice Merger Guidelines to its advantage.

For example, Verizon-NJstates, without any basisin law or fact, that “[c]ompetitorsare also
present in amarket if they have existing customer relationships that permit them to diversify froma
related product or adjacent geographic market into the market in question.” Verizon-NJlInitial Brief
at 83. Under thisrationae, Verizon-NJhopesto include both carriersthat are present in New Jersey
but who do not currently provide the services proposed for reclassification, and carriersthat are not
present in New Jersey, but who are present in adjacent geographic markets. See Verizon-NJ Initial

Brief at 83. However, Verizon-NJ neither demonstrates that such entrance would occur within a

2TheRatepayer Advocatenoted anumber of problemswith Verizon-NJ sdataon actual competition initsinitial Brief.
Among others, (1) Verizon-NJrelies upon linelossrather than customer lossin its Petition, RPA Initial Brief at 110-
112; (2) Verizon-NJ improperly relies upon collocation as a method by which to establish competition, RPA Initial
Brief at 112-113; (3) Verizon-NJ presentsinflated E911 datafor itscompetitors, RPA Initial Brief at 113-114; and (4)
Verizon-NJ ssurvey failed to ask rel evant questionsabout the actual state of competition. RPA Initial Brief at 114-115.
None of these concerns have been allayed by Verizon-NJ s Brief.
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reasonabl e time frame nor provesthat it iseconomically feasible for carriersto enter product markets
in which Verizon-NJ retains monopoly control of the essential facilities. Thus, its statements are no
more than speculation. More importantly, Verizon-NJ s professed “competitors’ are in no sense
“present” in the relevant market as required by the statute. See Selwyn Direct at 101.

Moreover, Verizon-NJ improperly attempts to use the U.S. Department of Justice Merger
Guidelines to buttress its argument. Department of Justice and Federal Trade Commission,
Horizontal Merger Guidelines, 1992 FTC Lexis 176 (April 2, 1992). However, even a cursory
examination of the Merger Guidelines reveals that Verizon-NJ is mideading the Board by
representing that the Department of Justice considerspotential entrantsto beactual competitors. See,
e.g., Verizon-NJ Initial Brief at 84. In fact, the Merger Guidelines clearly state that “[i]f afirm has
the technological capability to achieve ... [a] supply response, but likely would not (e.g., because
difficultiesinachieving product acceptance, distribution, or productionwould render such aresponse
unprofitable), that firmwill not be considered to be a market participant.” Merger Guidelinesat 27
(emphasisadded). Thewell-documented difficultiesthat competitorsfacein* production” of services
asaresult of incumbent control of essentia facilities are exactly the type of issuesto mitigate supply
response contemplated by the Merger Guidelines.

In addition, the Merger Guidelines explicitly disallow consideration of potential entrants
where entry requires a sgnificant sunk investment. Merger Guidelines at 27. Verizon-NJ itself
guotes the FCC as stating that local competition, as demonstrated by collocation, requires “a
substantial sunk investment.” Verizon-NJInitial Brief at 82 (quoting I/M/O Access Charge Reform,
14 F.C.C.R. 14221, 1999 WL 669188, Fifth Report and Order and Further Notice of Proposed

Rulemaking, 180(1999)). Giventhe current economic and investment climatein telecommunications,
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an inference that carriers would not expand into adjacent product and geographic markets is
appropriate. Moreover, Verizon-NJ presented absolutely no evidence on the prospective supply
response of potential competitors.®

In sum, Verizon-NJ cannot meet its statutory burden to demonstrate the presence of
competitors without the improper incluson of potential entrants from adjacent product and
geographic markets. However, both the language of the statute and the Merger Guidelines require
that potential competitors be excluded fromthe Board’ s consideration. Assuch, Verizon-NJ cannot
meet itsburden under N.J.S.A. 48:2-21.19(b), and its Petition for Reclassification should be denied.

2. Contrary toVerizon-NJ' sAssertions, Entry Barriersfor Competitorsin
New Jersey Remain High

a. Verizon-NJ Recognizes that Resale and UNE-P Do Not Provide
“Real” Competition

While Verizon-NJ repeatedly alleges in its Brief that the availability of UNE-P and resale
resultsin a perfectly competitive environment, inconsistent statements in its Brief, as well as prior
statements by its CEO, Ivan Seidenberg, demonstrate that such isnot the case. In fact, Verizon-NJ
does not consider resellersto be true competitors, and both resale and UNE-P serve no more than
atransitional role in permitting carriers to acquire customers while building out their own facilities.
As such, they should be considered less significant than facilities-based competitors in this
proceeding.

While UNE-P and resale are repeatedly cited by Verizon-NJ as sources of competition, see,

e.g., Verizon-NJ Initia Brief at 87, its parent corporation considers them not to be a threat to

3Verizon-NJ sfailureto conduct studiesof demand and supply el asticitiesfor therelevant marketsis discussed further
in Section 111.A.2.c, infra.
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Verizon-NJ s ongoing monopoly in local exchange. Recently, Verizon CEO Ivan Seidenberg was
widely reported as publicly denigrating UNE-Pand resale competitors, and calling “thiswhole scheme
of CLEC interconnection ajoke.” See James K. Glassman, Op-Ed, “Verizon Exploited a National
Tragedy,” THE WASHINGTON TIMES, Oct. 23, 2001 at A19. These statements should be viewed as
an institutional attitude toward the efforts of the FCC and this Board to encourage competition
through resale.

More to the point, Verizon-NJ should not be able to utilize as support for its Petition for
Reclassificationthat same competitionthat it considersto be“ajoke.” Infact, giventhelow margins
that are available, competitors cannot generaly survive aspureresellersor UNE-P providers; rather,
as Verizon-NJ statesin its Brief, “UNE-P or resale can provide a bridge to serve customers during
the construction of aCLEC sown facilities.” Verizon-NJInitial Brief at 126. For that very reason,
resaeis not included in the examination of competition required by section 271. 47 U.S.C. § 271;
Application of Ameritech Michigan Pursuant to Section 271 of the Communications Act of 1934,
asamended, to ProvideIn-Region, Inter LATA Servicesin Michigan, 12 FCC Rcd 20543, CC Docket
No. 97-137, FCC 97-298, Memorandum Opinion and Order 1 92-103 (1997).

Thus, even Verizon-NJ recognizes that resale and UNE-P do not provide viable alternatives
to facilities-based competition. As such, the Board should focus its analysis upon facilities-based
providers, and the substantial barriers to entry that they face, in its consideration of Verizon-NJ's

Petition for Reclassification.
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b. Verizon-NJ’' sAssertionsto the Contrary, Failure of Competitors
Does Not Indicate Market Entry and Industry Consolidation
Does Not Signal I ncreased Competition

The high entry barriers facing facilities-based entrants into New Jersey are demonstrated by
the current high rate of CLEC failure. The financial strain of struggling against Verizon-NJ smply
depletes new carriers before they are able to obtain a critical mass of customers. Asthe Ratepayer
Advocatenoted initsInitial Brief, sincethe initiation of this proceeding, fully five of the competitors
alleged by Verizon-NJ have gone bankrupt. RPA Initial Brief at 16. And a number of competing
services havebeendiscontinued. Id. Itistherefore surprising, to say theleast, that Verizon-NJclams
that such failures indicate market entry and support its claims for reclassification.

Specificaly, Verizon-NJclaimsthat “ financia difficultiessimply do not contradict thefact that
facilities construction ... demonstrates market entry. Indeed, even if a facilities-based carrier is
bought by another carrier, its facilities remain in place to be used in competition with Verizon-NJ s
facilities” Verizon-NJlInitial Brief at 124-125. Thus, Verizon-NJapparently believesthat corporate
fallure is a demonstration of profit potential and industry consolidation is a sign of hedthy
competition. The Ratepayer Advocate is confident that the Board will not be influenced by this
erroneous position. Indeed, such embellishment of the actual situation faced by carriers in New
Jersey should cause the Board to question the reliability of other evidence provided by Verizon-NJ
in this proceeding.

Verizon-NJ well knows that competition has never developed in New Jersey. RPA Initia
Brief at 14-18. And, despite its disclaimers, Verizon-NJ also knows that its bottleneck control of
essential facilities is a direct cause of the failure of competitors, in spite of the market opening

measures adopted by the FCC and this Board. As stated by Dr. Selwyn, the costs of dealing with
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Verizon-NJ create” low profit margins [which] work to create the condition where there is little
opportunity for effective, price-constraining competition to occur[.]” Selwyn Direct at 94.
Moreover, competitors have not yet been granted access to essential systems, such as“VNJ s OSS
at alevel that isin al material respects equivalent to that whichisavailable to VNJ s own customer
servicerepresentatives, back office, and network provisioning personnel.” Selwyn Direct at 109-110.
Verizon-NJ s attempt in this proceeding to turn its own anti-competitive behavior into evidence of
competition to support its bid for reclassification isimpudent.
C. WhileHoldingit up astheK eystone Element in a Deter mination
on Reclassification, Verizon-NJ Failed to Conduct Studies on
Demand and Supply Elasticitiesin the Relevant Markets
Thefact that entry barriersremain highisborne out by the fact that competitorshave captured
arelatively indggnificant share of the market. In order to lessen the impact of this undeniable fact on
the Board, Verizon-NJexpendsagreat deal of ink and energy attempting to persuade the Board that
amarket share andyssis not necessary where it can be shown that competitors and consumerswill
respond to a sustained increase in price. For example, Verizon-NJ s Reclassification Panel states,
“[i]f substitute services are available ... [and i]f enough customers would respond to ... a price
increase by shifting to one or more substitute services ..., then ... the firm would not be able to
charge prices above competitive levels.” Verizon-NJ Initial Brief at 88 (quoting VNJ Exh. 3 at 11
(SWT Rebuttal)). Verizon-NJ thus establishes that, in order to demonstrate its inability to sustain
asignificant price increase, it must prove both the willingness of competitorsto enter the market at

lower prices (supply elasticity) and the willingness of consumers to switch providers (demand
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elasticity).* In spite of these statements of economic theory, Verizon-NJ conducted no studies of the
supply and demand elasticitiesin preparation for (or even during) this proceeding.®> Verizon-NJthus
failsto satisfy even its own soft (and inaccurate) criterion.

3. Verizon-NJ Failsto M ake a Separ ate Showing of the Availability of Like
or Substitute Services

Verizon-NJincorrectly states that “the same types of evidence may demonstrate satisfaction
of both” the presence of competitors and the availability of like or substitute services. Verizon-NJ
Initial Brief at 112. Evidence of the availability of likeservicesmay not beinferred. Rather, according
to the language of the statute, for each service for which it requests reclassification, Verizon-NJ is
obligated to make aseparate showing of the availability of like or substitute services. N.J.S.A. 48:2-
21.19(b).

However, Verizon-NJ relies exclusvely upon a count of tariffed services that it has
determined are “similar” to the services proposed for reclassification. In point of fact, Verizon-NJ

has no idea whether competitors are actually providing these services or, indeed, whether they are

“In hisinitial tegtimony, Dr. Selwyn astutely recognizes that demand elasticity is germane to the analysis when he
points out that “[tlhe mere presence of competitors does not translate into the presence of price-constraining
competition, which is the more relevant standard upon which the Board should rely in considering ...
reclassification[.]” Selwyn Direct at 98.

5 Instead, Verizon-NJ attempts to prove the relevant elasticities of supply and demand by means of largely anecdotal
evidence:
the Reclassification Panel has demonstrated the existence of competition by assessing measures that
reflect supply—i.e., where companies are present in the market and what they are doing, including
their efforts to market to a wide range of customers—and/or demand—i.e., the extent to which
customers have actually purchased like or substitute services, their awareness of alternatives, and
their willingness to take services from newer, sometimes lesser known companies, as well as from
established competitors such as AT& T and WorldCom.

Thiswill not do. Absent objective, empirical evidence of the willingness of competitors and consumersto respond to

apriceincreasein multi-line business services, the Board must deny Verizon-NJ s Petition for lack of required factual
support. Verizon-NJ Initial Brief at 95.

42



able to provide such services. As a result, Verizon-NJ is once again forced to rely upon the
possibility of the provision of like services by competitors. See Selwyn Direct at 117. And once
again, this feeble attempt to carry its burden is insufficient. N.J.S.A. 48:2-21.19(b) requires an
affirmative demonstration of the present availability of like or substitute services, a standard which
Verizon-NJ sPetitionfor Reclassificationdoesnot even approach. The Board should therefore deny
Verizon-NJ s Petition for Reclassification.

B. TheBoard Should Augment TheCriteriaFor Reclassification AsEnvisioned By
The Legidature

The possibility that Verizon-NJ may well be granted section 271 authority by the FCC
underscores the importance of this proceeding and continued Board regulation of Verizon-NJ.
Experience in other jurisdictions has shown that, absent the incentive provided by section 271,
V erizon becomesincreasingly intransigent vis-a-visitscompetitors. See, e.g., Proceeding on Motion
of the Commission to Examine New York Telephone Company's Rates for Unbundied Network
Elements, Case 98-C-1357, New York Public Service Commission, Recommended Decision on
Module 3 Issues, 2001 N.Y. PUC LEXIS 293 at 23 (May 16, 2001); Order Directing Market
Adjustmentsand Amending Performance Assurance Plan, N.Y.P.S.C. Case 00-C-0008, et d. (Mar.
23, 2000); FCC Release, “FCC Ensures Bell Atlantic Compliance With Terms of Long Distance
Approvd; Bell Atlantic Agreesto Pay Up to $27 Million,” (Mar. 9, 2000). Should Verizon-NJ be
granted section 271 authority by the FCC (based, in part, upon this Board's positive
recommendation), New Jersey will face an increased risk of anti-competitive conduct as against

competitorsor an exercise of market power as against ratepayersby Verizon-NJ. Thus, theBoard’s
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vigilance at this critical junctureis essential to protect consumers and to permit the development of
local competition.®
As part of that increased vigilance, as well as to satisfy the mandate of the Legidature, the
Board should promulgate additional criteriafor reclassification proceedings. Indeed, a focus upon
the three minimum criteria specified in the statute has led to a situation in which Verizon-NJ
continuesto earndisproportionaterevenuefromits” competitive” services, while escaping altogether
theregulatory eye of the Board. The Board should augment the minimum statutory criteriato focus
upon a demonstration of definite and enduring competition in each service proposed for
reclassification. Moreover, the Board has precedent for the inclusion of such additional criteria
Specifically, the Board considered evidence of both effective competition and relative market share
in its determination on the reclassification of intraLATA toll services. 1/M/O Investigation of
IntraLATA Toll Competition For Telecommunications Services Ona Presubscription Basis, Docket
No. TX94090388 (1997). Using that proceeding as a guide, the Ratepayer Advocate respectfully
recommends that the Board initiate a proceeding to definitively determine the criteria applicable to
guestions of reclassification, as directed by N.J.S.A. 48:2-21.19(b).
1. The Disparity Between Verizon-NJ’'s Competitive and Rate Regulated
Service Earnings Data Raises Doubts About the Purported Level of
Competition in New Jer sey
It is well understood that a defining characteristic of markets with little competition is the

excessive rate of return earned by dominant firms in those markets. F.M. Scherer & David Ross,

Industrial Market Structure and Economic Performance at 415-416 (3d ed. 1990). Based on the

% Indeed, the Board noted in several instances that it was not satisfied with the paltry level of local competition that
wasproven initsconsultative proceeding on Verizon-NJ scompliance with section 271. See, e.g., Consultative Report
at 86.
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information presented by Verizon-NJ in this proceeding, it enjoys a rate of return of [BEGIN
VERIZON-NJPROPRIETARY] [END VERIZON-NJ PROPRIETARY] onrateregulated
services, and an astonishing [BEGIN VERIZON-NJ PROPRIETARY] [END VERIZON-
NJ PROPRIETARY] on competitive services. Hall Direct, Exhibits A-5, A-6, A-7; see also,
T.4800:2-4805:14 (12/20/01). Such numbersindicatethat the supposed competitionisno morethan
amirage, and that the principal beneficiary of reclassification hasbeenVerizon-NJitsalf. Absent the
incentive provided by section 271 of the 1996 Act, the Board should proceed with great caution
beforeit reclassifies servicesin the hope that competition will yield benefitsfor consumers. Indeed,
afocus upon actual competition, as demonstrated by relative market share, is warranted now more
than ever.
2. The Board Has Used Additional Criteria Focused Upon Effective
Competition and Market SharetoM akeReclassification Decisionsinthe
Past

Verizon-NJincorrectly states that “[b]oth the FCC and the Board have in prior proceedings
regjected the use of market shareindicatorsin evaluating the extent of competitionfor reclassification
purposes.” Verizon-NJ Initial Brief at 91. Even a cursory read of the FCC statements quoted by
Verizon-NJ reveal s that the FCC determined only that a market share anadyss was administratively
burdensome for that proceeding alone. 1d. More egregious, however, isVerizon-NJ s misstatement
that the Board has eschewed demonstrations of effective competition and market share in previous
proceedings. In point of fact, the Board has used both measures of effective competition and market

share in making reclassifications decisions in the past.
Verizon-NJ states, “the Board in 1997 approved the reclassification of intraLATA toll

services as competitive based solely on satisfaction of the three statutory criteria.]” Verizon-NJ
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Initial Brief at 92 (citing I/M/O Investigation of IntraLATA Toll Competition For
Telecommunications Services On a Presubscription Basis, Docket No. TX94090388, Decisionand
Order (May 28, 1997)) (emphasis added). However, the cited Order says nothing about the Board's
decision having been limited to the three minimum criteriain the statute. Moreover, in an earlier
order in the same proceeding, the Board expresdy relied upon evidence of both “effective
competition” and “market share loss’ in proposing reclassification of intraLATA toll service:

With regard to the second issue of whether the statutory criteria set

forth in the Act have been met, the Board believes that the record

adequately shows that effective competition for intraLATA toll

services will exist in New Jersey upon implementation of

presubscription ... The record indicates that since 10XXX toll

competition was approved effective July 1, 1994, BA-NJ has

experienced some market share loss and that with presubscription

this market share loss will likely grow. The Board agrees with BA-

NJs comments regarding the presence of other competitors, the ease

of market entry, and the availability of like services. Therefore, the

Board finds that the minimum standards set forth in the

Telecommunications Act of 1992 appear to have been met and that

intraLATA toll service should be deemed competitive].]
I/M/O Investigation of IntraLATA Toll Competition For Telecommunications Services On a
Presubscription Basis, Docket No. TX94090388, Slip Opinion (Dec. 14, 1995) (emphasis added).
Verizon-NJ thus appears to have misread the Board’ s reasoning in this proceeding.

InaNotice of Proposed Rulemaking (“NPRM”) rel eased by the FCC on December 20, 2001,
the FCC is seeking comments on whether incumbent local exchange carriers (“ILECS’) possess
individua market power and are likely to exercise such power. In the Matter of Review of
Requirements for Incumbent LEC Broadband Telecommunications Services, CC Docket 01-337,

Notice of Proposed Rulemaking at paras. 28-32 (rel. Dec. 20, 2001). The FCC cites two waysin

whichan ILEC could exercise market power. First, acarrier could raise pricesby restricting itsown
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output. Id. at para. 28. Second, a carrier could raise prices by increasing its rivals costs or by
restricting itsrivals' output by controlling access to bottleneck facilities that its rivals need to offer
services. |d. ThisNPRM makesit clear that the FCC recognizesthat an ILEC hasthe ability and the
incentive to use itsmarket power in the local exchange market to the detriment of their competitors.

Contrary to Verizon-NJ s assertions, the Board clearly has relied upon evidence of effective
competition and market sharein making previous reclassification determinations. The Board should
do likewise in this proceeding. Moreover, in order to ameliorate any confusion on the matter, the
Board should comply with its statutory duty by instituting a formal proceeding to promulgate
reclassification criteria. See N.J.S.A. 48:2-21.19(b).

The Ratepayer Advocate respectfully recommends that the Board establish a separate
proceeding to determine once and for al the completelist of criteria to be used in determinations of
reclassification. Promulgation of additional criteria will fulfill the Board's statutory duty under
N.J.S.A. 48:2-21.19(b) and will ensurethat no serviceis prematurely reclassified as competitive. In
addition, the Ratepayer Advocate requests that the Board consider the following additional criteria
in that proceeding: (1) the presence of effective competition, including the ability of competitors to
offer services at competitive prices, terms and conditions; (2) UNE rates that reflect economic cost;
(3) compliance with the section 271 checklist; (4) service-by-service examination of any proposed
reclassification; (5) a showing of the likely impact of reclassification on other services; (6) prompt
and effective dispute resolution; and (7) “air tight” service quality measures. Selwyn Direct at 128-
134; RPA Initia Brief at 124-134. The addition of these criteria will not only satisfy the statutory

mandate, but will permit the Board to focus upon the real issue: whether effective competition

a7



protects New Jersey’s ratepayers and curtails Verizon-NJ s ability to keep competition out of the
market through an improper exercise of monopoly power.

V. THEBOARDSHOULDIMPLEMENT STRUCTURAL SEPARATIONASPART OF
THE PAR-2

Verizon-NJ objectson avariety of groundsto structural separationand functional/structural
separation, remedies that, in the Ratepayer Advocate' s view, are necessary to ensure fair and equal
treatment of all retail competitors and thus promote competition for New Jersey’s consumers.
Verizon-NJ Initial Brief Section VI1I. Verizon-NJ mounts avariety of legal challenges to structural
separation, but these challenges are untimely and devoid of merit. Id., Sections VII. A.2,-.3. In
addition, Verizon-NJ argues that structural separation is not called for because existing regulatory
measures are sufficient to promote competition. Id., Section VII.A.1.c. This position ignores the
reality that these measures have been in place for years, and yet competition remains at best minimal
for afew consumersand non-existent for most. RPA Initial Brief Section|l. Verizon-NJalso asserts
that structural separation would be excessively costly, but does nothing to substantiate this claim.
Id., Section VII.A.4. Verizon-NJ slist of the“costs’ of structural separation, moreover, is nothing
more than a catalog of the advantages that Verizon-NJ s retail operations would lose if they were
treated like those of competitors. Finally, Verizon-NJ does not really contest the Ratepayer
Advocate’ saternative proposal of functional/structural separationthrough a strong code of conduct
with strict accounting requirements and penalties. 1d., Section VII.B.

A. The Board Should Regject Verizon-NJ’'sClaim That It May Not Legally Order
Structural Separation

Verizon-NJ belatedly argues that the Board has no authority to order structural separation

under New Jersey law, and that structural separation would violate the 1996 Act. 1d., Sections
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VII.A.2.,-3. Verizon-NJ could have raised these claimsin itsinitial response to AT& T’ s Petition
seeking structural separation, but did not do so. I/M/O Application of Verizon New Jersey, Inc. for
Approval (i) of a New Plan for an Alternative Form of Regulation and (ii) to Reclassify Multi-line
Rate Regulated Business Services as Competitive Services, and Compliance Filing, Letter from
Barry S. Abrams, Vice President, General Counsal and Secretary, Verizon, to Frances L. Smith,
Secretary, Board of Public Utilities, Docket No. TO01020095 (February 15, 2001). Now that this
proceeding, and the issue of structural separation, have been fully litigated, the Board should reject
theselast-minuteargumentsasuntimely or waived. 1n addition, the Board should recognizethat even
if Verizon-NJ s attacks on its authority to order full structural separation had merit, they would not
affect the Board' s ability to order functional/structural separation, an aternative supported by the
Ratepayer Advocate.

Verizon-NJ s arguments that the Board' s governing statute does not allow structural
separation lack merit. The Board has broad power to fashion remedies in the public interest.
N.J.S.A. 8§ 48:2-13 (Board has “general supervision and regulation of and jurisdiction and control
over all public utilities as defined in this section and their property, property rights, equipment,
facilities and franchises so far as may be necessary for the purpose of carrying out the provisions of
this Title'); see also Valley Road Sewerage Co., 154 N.J. 224, 235 (1998). The Electric Discount
and Energy Competition Act, 1999 N.J. Laws 23 (“EDECA”), does not, as Verizon-NJ contends,
diminish that power by implication. That statute setsout in great detail a scheme for restructuring
and deregulating New Jersey’ senergy markets, specifying numerous aspectsof that restructuring and
deregulation. Among the many specifics is a provision under which the Board could structurally

separateelectric utilities. EDECA 8§ 11. Verizon-NJarguesthat the presence of thisprovisionimplies
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that the Board lacks power to order structural separationin any other area. Verizon-NJlnitial Brief
at 160. Thereis an equally plausible reading of the statute, however, that leads to the opposite
conclusion. Under that reading, the L egislatureincluded astructural separation provisionin EDECA
to avoid the implication that that remedy — otherwise within the Board' s power —was not available
under the statute in light of the many other detailed regulatory mechanisms the Act specifies.
Verizon-NJ claims that structural separation is illega under the 1996 Act because it is
inconsistent withthat Act. Thisclaim iserroneous; thereisno such inconsistency. Verizon-NJfirst
notes this alleged inconsistency in the fact that Congress did not choose a broad structural remedy
in the 1996 Act. Verizon-NJ Initial Brief at 162. That circumstance, however, cannot make
structural separation®“inconsistent” withthe 1996 Act. ThisBoard takesmany perfectly valid actions
that the 1996 Act does not encompass, possibly including actions of atype that the framers of that
Act rgjected, but those Board actionsarenot “illegal” under the 1996 Act. 47 U.S.C. 8§ 152(b) states
nothing in this chapter shal be construed to apply or to give the
Commission jurisdiction with respect to (1) charges, classifications,

practices, services, facilities, or regulations for or in connection with
any intrastate communications service by wire or radio of any carrier

The PAR affectslocal, intrastate serviceissues, and isthe subject matter of state, rather than Federd,
regulation.

Verizon-NJfurther arguesthat structural separationis”inconsistent” withthe 1996 Act based
onthe FCC swithdrawal of certain facilitiesfromthe list of UNEs. Verizon-NJInitial Brief at 162-
163. Verizon-NJdescribesit as” strange” and inconsi stent with the principlesof structural separation
that under structural separation Verizon-NJ wholesale would own and operate withdrawn UNEs

(operator services, for example) that only Verizon-NJretail could purchase. Id. at 163. We confess
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some difficulty in understanding Verizon-NJ s argument, but do not see the situation it posits as
fatally offensive to the goals of the 1996 Act. To the extent that anomalous situations do arise,
moreover, the Ratepayer Advocateis confident that the Board can beflexible enough to resolvethem
without sacrificing the benefits of either structural separation or the provisions of the 1996 Act.

Verizon-NJ dso asserts that structural separation would violate 1996 Act § 253(a) by
prohibiting Verizon-NJ wholesale from providing retail telecommunications services. Verizon-NJ
Initial Brief at 163. That section forbids states and others to prohibit “any entity” from providing
telecommunications services. Since Verizon-NJ wholesale is an “entity,” Verizon-NJ argues,
structural separationviolatessection253(a). Verizon-NJ sargument fundamentally misinterpretsthe
statute. Section 253(a) was designed to promote competition by eliminating state-created barriers
to entry. There is no basis for regarding that section as reaching state regulation of corporate
structure.  With or without structural separation, Verizon-NJ will be able to provide retail
telecommunications servicesin New Jersey. Regulating the subsidiariesthrough which the Verizon-
NJ “entity” provides those services does no violence whatsoever to the purposes or operation of
section 253(a).’

Verizon-NJfinally argues that structural separation would be inconsistent with 1996 Act 8
253(b), which providesthat section 253 does not reach certain state requirementsif they areimposed
“on acompetitively neutral basis.” Thisargument fails for several reasons. Since section 253(b) is
only aproviso, it imposes no obligations on the states or anyone else. Evenif the 1996 Act required

competitive neutrality, moreover, Verizon-NJ falls to establish that structural separation is not

" The Wisconsin Legislature will soon consider proposed legislation to implement structural separation of
Ameritech. See Press Release dated June 27, 2001, “Raobson, Powers Announce Bill to Jump Start Phone
Competition,” <http://www.legis.state.wi.us/senate/sen15/news/PR2001-54.htm>.
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“competitively neutral.” For Verizon-NJthe beginning and end of the competitive neutrality analysis
isthat structural separationwould impose burdens and costsonit. But competitive neutrality surely
encompasses far more than that. It includes at a minimum consideration of the market power of
regulated entities, which aone can justify measures to control that power. Competitive neutrality,
indeed, is best seen as demanding, not forbidding, measures that ensure equal treatment of all
competitors by a dominant wholesale provider, and as encouraging structural mechanisms that
provide incentives for such pro-competitive behavior. In short, competitive neutrality is wholly
consistent with structural separation of the type the Ratepayer Advocate supports.
In sum, Verizon-NJ has failed to show that the Board is precluded by either federal or state
law from ordering structural separation.
B. Verizon-NJHasNot Substantiated ItsClaim That Structur al Separ ation Would
Be Excessively Costly, And Has Not Considered The Competitive Benefits Of
Structural Separation In Its Analysis
Verizon-NJ argues that structural separation is excessively costly, but it has provided no
testimony or other evidence to quantify or substantiate this claim. Verizon-NJ Initia Brief Section
VII.A.4. Verizon-NJlistsafew coststhat, it asserts, will result from structural separation. Verizon-
NJInitial Brief at 165. These costs, however, arefor the most part coststhat CL ECs bear asamatter
of course. Thus, for example, Verizon-NJ complains that its retail arm will have to develop
negotiation, customer care, order tracking and billing systems, id., but that is exactly what each of
itscompetitorsdoesuncomplainingly. Verizon-NJalso complainsabout the need for aseparateretail
armto learn how to provide servicethrough UNEs, id., never considering that that isa principal way
that CLECsto do business. Verizon-NJ s contention that these requirementswill result in new costs

to itsretail operation belies its repeated clams that its retail competitors have been receiving equal
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treatment. When Verizon-NJ bemoans the prospect of having to rely on UNES to provide retall
service, it betrays the emptiness of itsclaim that merely making those UNEs available to competitors
is enough to fully open the local market to competition. Verizon-NJ's catalog of costs, far from
suggesting that the Board should avoid structural separation, vividly illustrates that the competitive
situation cries out for such a measure.

C. Verizon-NJ Makes No Substantial Argument Against Functional/Structural
Separation With A Strong Code Of Conduct

Verizon-NJ offers little in the way of substance to respond to the Ratepayer Advocate's
aternative proposal of functional/structural separation. Verizon-NJ does reassert its argument that
applying thisremedy to it alone would “beinviolationof” 1996 Act 8 253(b), but the argument fares
no better here. That sub-section is a proviso that imposes no obligation, and in any event the
“competitive neutrality” to which the sub-section refersis fully consistent with encouraging equal
treatment for all retail competitors.

V. CONCLUSION

For the reasons explained in this Reply Brief, aswell itsInitial Brief, the Ratepayer Advocate

urges the Board to adopt the following measures.
PAR-2
Rate Cap: The Ratepayer Advocate recommends that the Board require that the existing monthly

rate for basic residential service be maintained for at least five years.

Earningssharing: The Ratepayer Advocate recommends that the Board require that Verizon- NJ

sharewithratepayersan amount based on the sum of 25% of V erizon-NJ sreturn on equity in excess
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of ten per cent and 25% of total shareholder return in excess of ten per cent, adjusted on the basis

of Verizon-NJ s market share.

Merger savings. The Ratepayer Advocate recommends that the Board require that Verizon-NJ

share with ratepayers savings from the Bell Atlantic-NYNEX and Bell Atlantic-GTE mergers.

Refund: The Ratepayer Advocate recommends that the Board order a one-time refund of $43

million to return to ratepayers merger savings that have aready been realized.

Rate reduction: The Ratepayer Advocate recommends that the Board effectuate an overall rate

reduction of $148 million by consolidating rate centers and expanding loca calling aress.

Local Calling Areas. The Ratepayer Advocate recommends that the Board reduce the number of
Verizon-NJ local cdling areas from one hundred eighty (180) to twenty-one (21), creating rate

centers in each county and local calling areas covering each county and the counties bordering it.

Residential Service Subsidy: The Ratepayer Advocate supports including all attendant local
services in performing a subsidy andyss for residential service. The Ratepayer Advocate
recommends that, because this subsidy anadyds reveals that residentia service generates a

considerable contribution, the Board return excess revenues and merger savings to ratepayers.

Universal Service:



Sate Universal Service Fund: The Ratepayer Advocate recommends that the Board establish an
independent state universal service fund. This fund should include components for (1) low-income
residents; (2) schools and libraries; and (3) residents located in high cost areas of the state.
Specifically with regard to schools and libraries, support programs should be available for al schools
and librariesregardlessof their locationwithin New Jersey and dl incumbent and competitive carriers

should be able to participate in such programs.

Lifeline Program: The Ratepayer Advocate recommends the following improvements be made to
the Lifeline program: (1) the maximumamount of assistance available to program participantsshould
be increased to federal maximum level of $10.50; (2) digibility requirements should be expanded to
include al households with incomes at or below one hundred seventy-five percent (175%) of the
federal poverty level; and (3) enrollment in the program should be smplified, with those participating
by virtue of their enrollment inan existing public assistance program automatically enrolled and those

enrolling by virtue of their incomes permitted to self-certify.

AccessNewJersey: TheRatepayer AdvocaterecommendsexpandingtheVerizon-NJspecific Access
New Jersey programby (1) increasing itsfunding to $47 millionannualy; (2) deepening the discounts
for Asynchronous Transfer Mode services and maintaining al other discounts; and (3) extending the

program indefinitely.

Service Quality: The Ratepayer Advocate supports adopting anew, comprehensive service quality
planthat (1) includes additional categories of measurementsto capture important areas of customer

service and reiability not measured by current standards; (2) replaces the current surveillance and
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exception level standards with basdine performance standards; (3) establishes self-effectuating
penalties for situations where Verizon NJ fails to satisfy these baselines; and (4) includes a code of

conduct governing the relationship of Verizon NJ with its affiliates.

Reclassification of Multi-line Business Services

Requirementsfor Reclassification: The Ratepayer Advocate recommendsaproceedingto provide
for, at thevery least, the addition of thefollowing minimumcriteriafor reclassificationunder N.J.S.A.
48:2-21.19(b): (1) the presence of effective competition, including the ability of competitorsto offer
services at competitive prices, terms and conditions; (2) a requirement that UNE rates be at levels
that reflect economic cost; (3) compliance with the section 271 competitive checklist; (4) a
requirement for service-by-service reclassification; (5) the absence of any adverse effect on other
services; (6) the availability of prompt and effective dispute resolution for competitors; and (7) the

existence of “air tight” service quality measures.

Alter native DisputeResolution: The Ratepayer Advocate recommendsthat the Board promulgate

proposed rules to govern the resolution of disputes between all telecommunications carriers.

Verizon-NJ’sPetition for Reclassification: The Ratepayer Advocate recommends that the Board

deny Verizon-NJ's Petition for Reclassification at this time because a) there is no effective

competition, b) barriersto entry remain high, and c) like or substitute servicesfor each service sought

to be reclassified do not exist.

Structural Separation
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Full Structural Separation: The Ratepayer Advocate recommends that the Board order the
structural separation of Verizon-NJ s wholesale and retail business units. Verizon-NJ s wholesale
and retail operations should be provided by separate corporate affiliates, and the wholesale affiliate
should be subject to requirements under which it will treat its retail affiliate and al other retail

competitors exactly aike.

Functional/structural separation: The Ratepayer Advocate recommends as an dternative to full
structural separationthat the Board requirethat Verizon-NJ operate under astrong code of conduct,
backed by strict accounting measures and penalties. The code of conduct should require completely
non-discriminatory treatment of Verizon-NJ s retail competitors. Verizon-NJ retail should not be
allowed to use the corporate name in its marketing, nor to share or have privileged access to any
other Verizon-NJ assets or employees.

Respectfully submitted,
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