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NEW JERSEY DEPARTMENT OF TRANSPORTATION 

RETAINAGE BOND ESCROW AGREEMENT 

 
AGREEMENT made this _____ day of  ___________________, 20_____, by and between the DEPARTMENT OF TRANSPORTATION, 

STATE OF NEW JERSEY, 1035 Parkway Avenue, Trenton, New Jersey (hereinafter referred to as the  Department); 

___________________________________ with principal office at _________________________________________________________________ 

(hereinafter referred to as the Contractor); and 

___________________________________ with principal office at _________________________________________________________________ 

(hereinafter referred to as the Bank). 

 

WITNESSETH: 

WHEREAS the Contractor has entered into a contract for the performance of certain work for the Department and elects to deposit negotiable bonds 

to secure release of all or a portion of the retainage required to be held on said contract pursuant to and authorized by N.J.S.A. 27:7-34 and N.J.A.C. 

16:44-10.4 to 10.9; and 

 

WHEREAS the Contractor and the Department desire to designate and appoint the bank as their escrow agent; and 

 

WHEREAS the Bank is an authorized depository of the State of New Jersey, is located in the State of New Jersey, has a trust department and is 

willing to accept the designation and appointment as escrow agent for the Contractor and Department with respect to certain negotiable bonds, 

acceptable to the Department, that may from time to time be deposited with the Bank by the Contractor. 

 

NOW THEREFORE, the Department, the Contractor, and the Bank agree as follows: 

 

1. The Department and the Contractor do hereby designate and appoint the Bank as their escrow agent and the Bank does hereby accept such 

appointment. 

2. The Contractor may deliver to and deposit with the Bank certain negotiable bonds, acceptable to the Department, in lieu of retainage required 

under said contract.  The Bank is authorized to accept negotiable bonds of the State of New Jersey and of any of its political subdivisions which 

have a rating of at least “Baa” by Moody’s Investor Service and/or “BBB” by Standard and Poor’s Corp.  The Bank shall hold said negotiable 

bonds as escrow agent for and on behalf of the Department and the Contractor in accordance with the terms and conditions of this Agreement. 

3. Upon delivery, the Bank shall determine and certify to the Department that the bonds meet the terms of acceptability defined herein and furnish 

to the Contractor (copy to the Department) a Receipt setting forth a list of said negotiable bonds by official name, par value, maturity date, 

coupon rate and a declaration of the current market value of said bonds and current rating established by Moody’s or Standard and Poor’s.  The 

Bank shall return unacceptable bonds to the Contractor.  In the event additional negotiable bonds shall be required from the Contractor, they 

shall be similarly deposited with the Bank under the terms and conditions of this Agreement.  The Bank shall certify the receipt and acceptability 

of the bonds to the Department and furnish a declaration of the current value of all bonds of the Contractor held in escrow and current rating 

established by Moody’s or Standard and Poor’s in the format previously specified.  The Bank shall return unacceptable bonds to the Contractor. 

4. The Bank shall not release any negotiable bond or bonds or proceeds from called or matured bonds to the Contractor without receiving a prior 

written authorization from the Department; except that the Bank, acting as escrow agent, shall process called or matured bonds for collection and 

notify the Contractor and the Department of such action.  The Bank may release the proceeds of the called or matured bonds upon delivery by 

the Contractor of acceptable bonds with current market value, not to exceed par value, equal to or greater than the amount of proceeds to be 

released.  Upon delivery, the Bank shall certify to the Department the receipt and acceptability of the replacement bonds and furnish a 

declaration of the current value of all bonds and current rating established by Moody’s or Standard and Poor’s in the format as specified in 

Paragraph 3. 

5. The Bank shall furnish a monthly statement to the Department and Contractor setting forth a list of the negotiable bonds and a declaration of the 

current market value of said bonds and current rating established by Moody’s or Standard and Poor’s.  Said statement shall be drawn pursuant to 

format furnished by the Department. 

6. Should any of the bonds held in the escrow account whose value was used in the computation of the amount of retainage released to the 

Contractor at any time decline in their rating below the rating required by paragraph 2, above, the Contractor shall be required to replace the 

unacceptable bonds with bonds whose rating meets the requirements of paragraph 2.  Should the Contractor fail to replace the unacceptable 

bonds with acceptable bonds, the Department shall withhold from payments, cash equal to the amount of retainage previously released by the 

Department which was based upon the value of the now unacceptable bonds. 
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7. Retainage requirements not satisfied by the deposit of acceptable bonds with the Bank pursuant to this Agreement, will be satisfied through cash 

withholdings made by the Department pursuant to the terms of the contract between the Contractor and the Department. 

8. Upon the Contractor being declared in default on any one or more contracts or otherwise deemed owing the Department under a contract by the 

Commissioner of Transportation, the Bank, notwithstanding any other provisions of this Agreement, shall not dispose of, release or compromise 

any bond or the proceeds of called or matured bonds, without written instructions from the Commissioner.  The Bank shall comply with all 

written instructions from the Commissioner.  If directed by the Commissioner, the Bank shall sell any bond in the escrow account and pay the 

proceeds of such sale and/or the proceeds held in the account from called or matured bonds, to the Department or any payee designated by the 

Commissioner. 

9. The Bank shall promptly collect any and all interest due on said bonds and pay such interest to the Contractor. 

10. The Contractor shall pay any and all charges of the Bank for services rendered hereunder. 

11. The term “contract” hereunder shall be construed as singular or plural depending on the circumstances.  Only one Escrow Agreement will be 

entered into between Contractor and Department regardless of the number of contracts between them.  The escrow account established thereby 

will contain bonds held in lieu of retainage for all such contracts. 

12. The Commissioner of Transportation may act hereunder by his designated representative. 

13. Any and all directions and instructions with respect to the deposit, sale or release of said negotiable bonds shall be in writing and a copy sent to 

the remaining parties. 

IN WITNESS WHEREOF, the parties to this Agreement have signed this Agreement and caused it to be attested to/witnessed effective the day and 

year first above written. 

 

 

Attest/Witness  ________________________________________      By ________________________________________ 

Affix Seal  Secretary Signature     Director Signature 

Division of Procurement 

 

________________________________________  ________________________________________ 

Secretary Print Name    Director Print Name 

 

 

 

 

____________________________________________ 

            (Name of Contractor or Joint Venture) 

 

 

Attest/Witness  ________________________________________      By ________________________________________ 

Affix Seal  Attest/Witness Signature    Officer Signature 

 

   ________________________________________  ________________________________________ 

   Attest/Witness Print Name    Officer Print Name 

 

   ________________________________________  ________________________________________ 

   Attest/Witness Title    Officer Title 

 

 

 

 

____________________________________________ 

(Name of Bank) 

 

 

Attest/Witness  ________________________________________      By ________________________________________ 

Affix Seal  Attest/Witness Signature    Officer Signature 

 

   ________________________________________  ________________________________________ 

   Attest/Witness Print Name    Officer Print Name 

 

   ________________________________________  ________________________________________ 

   Attest/Witness Title    Officer Title 
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