NJBA

New Jersey Building Authority

MINUTES OF BOARD MEETING
Date: January 17, 2012
Location: New Jersey Building Authority (NJBA) Main Office
Time: 9:30a.m.

BOARD MEMBERS PRESENT
John Fisher, Chairman
William Maer
Dennis McNerney
William Mullen
Morris Rubino
William Sproule
Nancy Style, Designee for Comptroller of the Treasury
David Moore

NJBA EXECUTIVE DIRECTOR
Raymond A. Arcario

OTHERS PRESENT
Joseph Alessi
Jeanette Bond
Phil Johnson
Kavin Mistry
Cliff Rones

Chairman Fisher convened the meeting at 9:30a.m. Mr. Arcario read the following
public announcement statement:

"Pursuant to the New Jersey Open Public Meetings Act, the New Jersey Building
Authority gave notice of the time, place and date of this meeting by providing notice of time,
place and date to the Secretary of State of the State of New Jersey, the Trenton Times, the
Newark Star Ledger and the Bergen Record.”

L ROLL CALL FOR ATTENDANCE (CONFERENCE CALL)

Chairman Fisher requested a Board Member roll call. Mr. Arcario proceeded with
Board Member roll call. Mr. Arcario informs Chairman Fisher the Board Member quorum
requirement has been met. Board Members, Executive Director and Others Present are noted
above.
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II.

MATTERS REQUIRING BOARD ACTION

a.

Chairman Fisher asked for a motion to approve the “Minutes from the
December 20, 2011 Board Meeting”, on motion so-moved by Mr. Rubino,
seconded by Mr. Sproule, and pursuant to a roll call eight (8) Board Members
voting in favor, the motion carries.

Chairman Fisher initiated the discussion regarding Board action required to
approve the proposed “Resolution of the New Jersey Building Authority
Approving and Adopting Post Issuance Compliance Procedures Use of Tax-
Exempt Bond Financed Property and Proceeds”. In advance of this Board
Meeting a copy of resolution document has been issued to all Board Members in
their board meeting agenda package.

Chairman Fisher asked Kavin Mistry, Deputy Attorney General and the
NJIBA’s Bond Counsel to speak to the Resolution. Mr. Mistry provided an
overview of current Federal regulation for Issuers such as the NJBA that requires
the NJBA to have written procedures to track compliance with the tax exempt
bond financed property and proceeds; and in order to place these procedures in
effect, the NJBA Board must adopt formal procedures; these procedures shall be
consider living procedures as Federal regulations are regularly amended, the
NIBA may have to amend and re-adopt its procedures in the future. Jeanette
Bond of McCarter & English (NJBA’s Bond Counsel for this matter) provided
additional detail regarding the current Federal regulation requiring the Federal
form to be completed and submitted/received by the IRS on or before February
15, 2012 regarding the NJBA’s latest bond issue. Ms. Bond mentioned the
significance in having single person to act as the Tax Compliance Officer; the
NIBA’s Assistant Treasurer has been identified. Ms. Bond invited Board
Members to ask any questions, no questions asked.

Chairman Fisher asked for a motion to approve the proposed “Resolution
of the New Jersey Building Authority Approving and Adopting Post Issuance
Compliance Procedures — Use of Tax-Exempt Bond Financed Property and
Proceeds”, on motion so-moved by Mr. Rubino, seconded by Mr. Moore and
pursuant to a roll call eight (8) Board Members voting in favor, the motion carries.

III. EXISTING PROJECT STATUS REPORTING

None
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IV. EXECUTIVE SESSION
None

V. GENERAL

Chairman Fisher made mention of the possibility of pending new projects to the
Board Members. Mr. Arcario will provide a future update on pending State House projects.

Vi. ADJOURNMENT

Chairman Fisher asked if there being no other business the meeting can be
adjourned, on motion so-moved by Mr. Rubino and seconded by Mr. Maer, meeting
was adjourned at approximately 9:45a.m.

Respectfully submitted,

Raymond A. Arcario
Executive Director

Attachments:

e 1/17/12 Roll Call/Voting Sheet
e Resolution
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NEW JERSEY BUILDING AUTHORITY

POST ISSUANCE COMPLIANCE PROCEDURES
USE OF TAX-EXEMPT BOND FINANCED PROPERTY AND PROCEEDS

Jamuary 17, 2012

PURPOSE

The New Jersey Building Authority (the “Issuer”) periodically issues its tax-exempt bonds to
finance the construction, renovation, and/or acquisition of various public facilities and
improvements and related equipment for the State of New J ersey (the “State™). Section 141 of
the Internal Revenue Code of 1986, as amended (the “Code”) contains limitations on the extent
to which proceeds of tax-exempt bonds can benefit persons other than a state or local
governmental unit. In addition, Section 148 of the Code imposes limitations on the investment
of proceeds of tax-exerpt bonds and required rebate of excess earnings to the federal
government. The procedures set forth herein are intended to reduce the risk of jeopardizing the
tax-exempt status of the Issuer’s outstanding tax-exempt bonds by establishing procedires for:
(1) identifying uses that may constitute private use; (2) managing and tracking changes in use,
(3) accomplishing remedial action when necessary; and (4) assuring compliance with the
arbitrage requirements of the Code.

RESPONSIBILITY

In order to facilitate continuing compliance with the federal income tax requirements relating to
the tax-exempt status of its outstanding tax-exempt bond issues (the “Bonds™), the Issuer has by
Resolution dated January 17, 2012 appointed the Assistant Treasurer of the Issuer to act as the
Tax Compliance Officer who will have the primary responsibility to monitor the Issuer’s
compliance with federal tax requirements for the Is$uer’s Bonds. The tax Tequirements include
both limitations on the private use of bond-financed facilities and arbitrage limitations on the
investment of proceeds of the Bonds under the Code, The general responsibilities of the Tax
Compliance Officer with respect to bond compliance shall include, but not be limited to,
communication of monitoring procedures for the Bonds (as outlined herein) to applicable
departments of the State responsible for operation of projects, confirming consistent application
of these procedures, monitoring the completeness of documentation required by these
procedures, and conferring with the Attorney General’s Office and Bond Counsel as necessary.
Set forth below are the procedures that will be undertaken. The Issuer will supplement and
update this Guide as appropriate to provide 2 continuing source of guidance on these

requirements.

PRIVATE ACTIVITY LINITATIONS
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Bond-Financeq Property

The first step in undertaking a review of private yge limitations is to identify all of the property
that was financeqd by a particular issue of Bonds, In many cases a particular Property or project
may have beep partially financed with multiple issues and g change in the yse of that property or
Project could affect all thoge issues, The Tax Compliance Officer will identify aj] Outstanding

Iesponsible for the Operation of Bond-Financed Property, including the Division of Property
Management ang Construction ("DPMC™) in the Department of the Treasury (the “Treasury”)
and other departments with direct contro] over the Bond-Financeq Property (“Department
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any portion of the Bond-Financed Property to anyone, other than a state or local
governmental unit,

Management Agreement or Service Agreement -- any portion of the Bond-
Financed Property is to be used under a management contract or service contract (e.g,,
medical group), other than a contract for services that are solely incidental to the primary
function of Bond-Financed Property, such as Janitorial services or office equipment
repair.

Sale of Output from Bond-Financed Facility — any output of the Bond-
Financed Facility is to be sold to or otherwise used by any person other than 2 state or
local governmental unit or a member of the general public.

Naming rights agreements for the Bond-Financed Property — any portion of
the Bond-Financed Property will become subject to a naming rights or sponsorship
agreement, other than a “brass plaque” dedication.

Research using the Bond-Financed Property — any portion of the Bond-
Financed Property will be used for the conduct of research under the sponsorship, or for
the benefit of, any organization other than a state or local govemmental unit,

Private Loan of Bond Proceeds — any portion of the proceeds of the Bonds
(including any investment earnings thereon) is to be loaned by the Issuer,

The existence of private uses may trigger a need to review whether there also have been
payments received by the Issuer either from a non-governmental party, such as lease payments,
or payments with respect to Bond-Financed Property. It at any time there is a question or
potential problem that arises with respect to private payments, it should be brought to the
aftention of the Tax Compliance Officer as soon as possible and the Attomey General’s Office
and Bond Counsel should be consulted on the application of the private payment test.

Responsible Persons .

The Tax Compliance Officer is responsible for monitoring and enforcing compliance with
policies and procedures relating to private use of Bond-Financed Property. It is the
respousibility of each department of the State that oversees the operation of Bond-Financed
Property, including DPMC, to track the planned and actual use of the Bond-Financed Property
while the related issue of Bonds, including refunding bonds, is outstanding. The Tax
Compliance Officer shall review all private uses and work with the Department Designees, the
Attorney General’s Office and Bond Counsel to make certain that no private use is undertaken
which might adversely affect the fax-exempt status of any Bonds. A further breakdown of the

procedures to carry out these responsibilities is detailed below.

New Bond Issues — Expected Use of Proceeds

All projects to be financed by the Issuer are identified in a Project Report approved by the Issuer,
and subsequently approved by the New Jersey Commission on Capital Budgeting and Planning
and then by New Jersey Senate and New J ersey General Assembly by a Concurrent Resolution,
At the time of financing, all Bond-Financed Projects become the subject of a Jease agreement

3
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Tom the Sate to the Issuer. At the time of issuapee of each issue of Bonds, the Department
Designee ap4 Tax Compliagce Officer wilj work with Operating personnel tg determine ang
document Planned uses of Bond-Finance Property relating to the applicable jssue of Bonds.

Drivate use that has been identified, As pew bonds are issued, the pevwy Bonds and Bond-Financegd
Property will pe added to Private Use Spreadsheet.

Ongoine Review
—-A—'d—______

use problems.

On or prior to the occurrence of any Tax Event, including, without limitation, the Proposed saje
of any Bond-Financeq Property, the Tay Compliance Officer wil] consult with the Attorney

4
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General’s Office and Bond Counsel to ascertain what effect, if any, a contemplated Tax Event
may have on the tax-exemption of interest on the Bonds, Bond Counsel also should be consulted
regarding questions of measurement of private use. In certain circumstances, if the private use
causes a limitation on the overall issue of Bonds to be excesded, it may be necessary for the
Issuer to take a remedial action under Treasury Regulation Section 1.141-12 to preserve the tax-
exempt status of interest on the Bonds. See Tab IIf regarding available remedial actions. Timely
identification of 2 Tax Event is necessary to take a remedial action. In certain cases, remedial
action may not be available and the Issuer may need to consider a voluntary closing agreement
with the Internal Revenue Service.

Annual Review

The Tax Compliance Officer and Department Designees shall be responsible for reviewing the
Issuer’s outstanding Bonds on a yearly basis. This review will involve analyzing the uses of the
Bond-Financed Property, as documented on the summaries and schedules indicated above, and
determining whether any changes in use are contemplated and or have occurred and whether any
sales or transfers of Bond-Financed Property are contemplated. This review shai] include
information and/or documentation concerning users of the Bond-Financed Property for any
proposed or actual changes identified within the past year (e.g. changes in square footage,
increased public or private uses, changes in activities including additions/deletions of specific
activities). Such information and/or documentation may include, but not be limited to, the
factual details of the proposed or actual change in use, policies and procedures related fo use,
expenses related to use, improvements made, etc. Where the actual use is different, the
Department Designee will document how it is different and the effects of the differences on the
private use calculations. The Tax Compliance Officer shall review all new private uses and work
with each department, the Attorney General’s Office and the Issuer’s Bond Counsel to make
certain that no private use has been undertaken that might affect the tax-exempt status of Bonds.

In January of each year, the Tax Compliance Officer will update the private use percentages
shown in the Private Use Spreadsheet for the previous calendar year. This updated Private Use
Spreadsheet will then become the base line for the next calendar year. The Tax Compliance
Officer will address with the Aftorney General’s, Office and Bond Counsel any potential
problems that may arise that could threaten the tax-exempt status of Bonds and the steps to be
taken to resolve the potential problem,

Recordkeeping

The Intemal Revenue Service has advised issuers of tax-exempt Bonds that they have post-
issuance recordkeeping responsibilities that are necessary to satisfy the Internal Revenue Service
in the event of any future audit of the Bonds. See the IRS FAQs on Record Retention, attached
as Tab IV. Set forth below are recordkeeping obligations necessary to demonstrate compliance
with the private activity limitations:

1. Information and records regarding any use of proceeds of the Bonds to
make or finance 2 loan to any person other than a state or local governmental unit;

2. Project reports as of date of issuance and amnual reports showing actual
and expected use of proceeds of Bonds;
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3. Information and records regarding the continued use and Ownership of the
Bond-Financed Property;

4, Any use arrangements, affecting the Bond-Financed Property, which
results in private business use of any portion of the Bond-F Inanced Property; and

5. Copies of any leases, management Coniracts, service contracts or other
Written alrangements with persons other than a state or local governments] unit relating
to Bond-Finaneed Property,

Copies of a]] documents, inchuding contracts for prior periods of time, should be maintained for
the period that any Bonds, including refunding bonds, are outstanding, plus three years.

ARBITRAGE COMPLIANCE

Temgorarv Period

For all issues the Tax Compliance Officer will note the date of expiration of the three year
temporary period for uarestricted investment of the proceeds of the Bonds. The three year
temporary period rung from the date of issue of the original new money issue and s unaffected
by refundings, Note, however, that the issuance of advance refimding bonds wi terminate the
three year temporary period of any issue of Bonds that is advance refundeq, For all Bonds which
have unexpendeq proceeds held beyond the temporary period, the Tax Compliance Officer wil]
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available for the issue. The rebate exceptions include the bona fide debt service fund exception
and the spending exceptions described in Section 4(a)(ii) of the Arbitrage Letter of Instructions
found in Tab V. If the issue of Bonds is expected to meet one of the three spending exceptions
to rebate, the six-month exception, the 18-month exception or the 2-year construction exception,
the Tax Compliance Officer will establish a timeline of six month intervals following the date of
issue of the Bonds and note whether the spending requirements related to that exception are met
at the end of each period.

below all Bond yields, the Tax Compliaﬁce Officer will engage a third party arbitrage consultant
for the purpose of providing arbitrage consulting services including but not limited to:

1. Annual analysis of all Bonds,
2, Arbitrage rebate calculations
3. Yield restriction calculations.
4. Technical support on an ad-hoc basis,

the appropriate Internal Revenue Service arbitrage rebate and yield restriction reports, Form
8038-T, along with any payments due for any Bonds,

Recordkeeping

In order to satisfy the arbitrage recordkeeping requirements, the Tax Compliance Officer shall
create and maintain, or cause to be created and maintained, records of:

L. Purchases or sales of nvestments made with proceeds of the Bonds (including

amouns treated as “gross proceeds” as a result being part of a sinking fund or pledge
fund) and receipts of earnings on those investments;
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2 The final allocation of the Proceeds of the Bonds ¢, expenditures, together with
Purchase contracts, construction Contracts, invoices, and cancelled checks;

4, quon:natiou, if applicable, that will pe sufficient tg demonstrate tq the Interna]
Revenue Service UPon an audit of the Bonds that the Bonds have complied with one or
ore available Spending exceptions to the arbitrage rebate Tequirement with respect of
the Bonds;

5. Information and calculations, when applicable, that will be sufficient to

6. Information and records showing that investments held in yield-restricteq advance
refunding or defeasance escrows for Bonds, were not mvested in higher-yieldahg

Attachments

Tab] Private Activity Restrictions o Private Businegs Use
TabQT Private Businegs Use Questionnajre

Tab 17 Remedial Actions -

TabIv IRS FAQs on Record Retention

Tab v Arbitrage Le.tter of Instructions
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TABI
PRIVATE ACTIVITY RESTRICTIONS ON PRIVATE BUSINESS USE
GOVERNMENTAL BONDS

Introduction

Private business use generally

Private business use can arise from almost any use of tax-exempt bond-financed property by anyone
other than a state or Joca] governmental unit (“Governmental Unit”) or members of the general public
who are not using the property in the conduct of a trade or business, Examples of uses which can give
Iise to private business use include use (a) by a person as (i) an owner, (if) a lessee, (iif) a purchaser of
the output of facilities under a “take and pay” or “take or pay” contract, (iv) a purchaser, sponsor or

benefits, (c) use by the United States government and its agencies and instrumentalities and (d) use by
nooprofit corporations,

The purpose of this Summary is to assist employees of a Governmental Unit in Tecognizing uses, actions
or other arrangements with respect to tax-exempt bond-financed property which may not comply with
the requirements of the Internal Reveme Code of 1986, as amended, and which could jeopardize the tax
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under which 3 Tesearch agreement does not result i Private business use. The guidance for safe harhor
research arrangements is set forth in Rev. Proc, 200747 (2007 IRB LEXIS 570; 2007.29 LRB. 108)
attached hereto a5 Exhibit |, _ '

The guidance js et forth in Rev, Proc. 97-13 (1997-1 CB. 632; 1997 IRR LEXIS 14; 19975 IR.B. 18,.
as modified by Rev. Proc. 2001-39, 2007 IRB LEXIS 229; 2001-28 LR.B. 38) attached hereto ag Exhibit
2. The chart below SUummarizes the safe harbor guidance-

Maximum Length of Contract! Permitted Fee Arrangement?

Lesser of 15 years or 80% of the eeonomic  95% periodic fixed fee with single, one

12
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life of the property

Lesser of 10 years or §0% of property life
5 years—cancelable by Governmental Unit
upon reasonable notice at end of the third
year

3 years cancelable upon reasonable notice
by Governmental Unit at end of the second
year

2 years cancelable upon reasonable notice

time (stated dollar amount} incentive
payment)

80% periodic fixed fee

(i) at least 50% must be a periodic fixed
fee, (i) 100% capitation fee® or (iii) mixed
capitation and periodic fixed fee

100% per unit fee or combination of per
unit and periodic fixed fee

Percentage of fees charged or a

combination of a per unit fee and a

by Governmental Unit at end of the first
percentage of revenue or expense fee*

year

'Contract term includes any legaliy enforceable renewal right,
No portion of the fee may be a net profits interest.
*A fixed amount per person for a given peried of time.
is option is restricted to contracts to provide services to third parties or contracts
during a initia) startup period of a facility.

Output Facilities, Occasionally a Governmental Unit will acquire facilities such as co-generation
facilities. The sale of output (as distingunished from consumption of the output by the Govemmental
Unit) from an output type facility can result in a private business use.

Joint Ventures. Joint venture arrangements between a Governmental Unit and persons other than a
Governmental Unit may result in private business use, These arrangements need to be examined to see
if they are viewed as partnesships for federa] tax purposes.

Exclusions from Private Business Use
Sl Irom 2 rivate Business Use

Incidental Uses, A very limited spectrum of incidental uses are not treated as private business uses if
certain conditions are met. Those conditions are: (a) except for vending machines, pay telephones,

General Public Use. Use of facilities intended for general public use is not considered “use” by
fongovemnmental persons in a trade or business if such persons use the facilities in their trade or
business on the same basis as other members of the public,

occupant rather then the full legal possessory interests of a lessee, Any arrangement that conveys
priority rights to the use or capacity of the financed property will be treated as a private business use,

I3
MEI 12792823.1 :



Short Term Uses, Certain short term uses will not be treated as Privats use. Use bY 2 nongovernmenta]
PErson is not private yse if either:

In addition, i each case the property mnust not be financed for the principal purpose of providing that
Property for use by that non-Governmenta] Ut

Qualified improvements, Proceeds of tay Cxempt bonds that provide a governmentally owned
improvement to 2 governmentally owned building (including its structural components and Jand
ﬁmcﬁonaﬂy related and subordinate to the building) are notused for g Private businegs use if

(D The building was Placed in service tmore than 1 year before the constriction or
acquisition of the improvement is begun;

(i)  The Improvement is ot an enlargement of the building or ag improvement of

Interior space occupied exclusively for any private businegg use;

(i)  No portion of the improved building or any payments in Tespect of the improved
building secyres payment of the tax ¢xempt bonds; and N\

(iv)  No more than 15 percent of the improved building is used for a private business
use,

Measurement of Private Business Use

amount of private business use and g0vernmenta] yge,

I4
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EXHIBIT |
RESEARCH CONTRACT GUIDELINES

Rev. Proc, 2007—47—-Operating Guidelines for Research Agreements

(Also Part], § 5 103, 141, 143, 11413, 1.145.2)
June 26, 2007

SECTION 2, BACKGROUND

01 Privaze Business Use.

Exibit 1-1
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(5) Section 1.141-1(b) provides that the term “governmental person” means a State or local
governmental unit as defined in § 1.103-1 or any instrumentality thereof. Section 1.141-1(b)
further provides that governmental person does not include the United States or any agency or
instrumentality thereof Section 1.141-1(b) further provides that “nongovernmental person”
Tieans a person other than a governmental person,

(6) Section 1.145-2 provides that §§ 1.141-0 through 1.141-15 apply to qualified 501(c)(3) bonds
under § 145(a) of the Code with certajn modifications and exceptions. (7) Section 1.145-2(b)(1)
provides that, in applying §§ 1.141-0 through 1.141-15 to § 145(2) of the Code, references to
governmental persons include § 501(c)(3) organizations with respect to their activities that do
not constitute unrelated trades or businesses under § 513(a).

02 Federal Government rights under the Bayh-Dole Act.

(1) The Patent and Trademark Law Amendments Act of 1980, as amended, 35 U.S.C. § 200 et
s€q. (2006) (the “Bayh-Dole Act”), generally applies to any contract, grant, or cooperative
agreement with any Federal agéncy for the performance of research finded by the Federal
Government,

(2) The policies and objectives of the Bayh-Dole Act include promoting the utilization of
inventions arising from federally supported research and development programs, encouraging
maximum participation of small business firms in federally supported research and development
efforts, promoting collaboration between commercial concerns and momprofit organizations,
ensuring that inventions made by nomprofit organizations and small business firms are used in a
manner 1o promote free competition and enterprise, and promoting the commercialization and
public availability of inventions made in the United States by United States industry and labor,

(3) Under the Bayh-Dole Act, the Federal Government and sponsoring Federal agencies receive
certain rights to inventions that result from federally finded research activities performed by
non-sponsoring parties pursuant to contracts, grants, or cooperative research agreements with the
sponsoring Federal agencies. The rights granted to the Federal Government and its agencies
under the Bayh-Dole Act generally include, among others, nonexclusive, nontransferable,
irrevocable, paid-up licenses to use the products of federally sponsored research and certain so-
called “march-in rights” over licensing under limited circumstances. Here, the term “march-in
rights” refers to certain rights granted to the sponsoring Federal agencies under the Bayh-Dole
Act, 35U.S.C. § 203 (2006), to take certain actions, including granting licenses to third parties to
ensure public benefits from the dissemination and use of the results of federally sponsored
research in circumstances in which the original contractor or assignee has not taken, or is not
expected to take within a reasonable time, effective steps to achieve practical application of the
product of that research. The general purpose of these rights is to ensure the expenditure of
Federal research funds in accordance with the policies and objectives of the Bayh-Dole Act.

SECTION 3. DEFINITIONS

.01 Basic research, for purposes of § 141 of the Code, means any original investigation for the
advancement of scientific knowledge not having a specific commercial objective. For example,

Exhibit 1-2
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product testing Supporting the trade o business of g specific flongovernmental persop i not
treated as basic research,

02 Qualifieq User mieans any State or local g0vemnmental unjt g5 defined in § 1.1031 or any
instrumentaljty thereof. The term also includes 4 § 501(c)(3) Organization if the financed
Property is not used in an unrelated trade op business under § 513(a) of the Code. The term does
ot include the United States or any agency or instrumentality thereof,

03 Sponsor means any person, other than a qualifieq user, that supports or Sponsors research
under a contract.

SECTION 4. CHANGES
This revenye Procedure modifies and Supersedes Rev, Proc, 97-14 by making changes that are
described generally as follows:

Tesearch agreements 1o include agreements regarding industry or federally Sponsored research
with either 5 single sponsor or multiple sponsors.

Exhibit 1-3
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02 Corporate-sponsored research, A research agreement relating to property used for basic
research supported or sponsored by a sponsor is deseribed in this section 6,02 if any license or
other use of resulting technology by the sponsor is permitted only on the same terms as the
recipient would permit that use by any uarelated, non-sponsoring party (that is, the sponsor must
pay a competitive price for its use), and the price paid for that use must be determined at the time
the license or other resulting technology is available for use, Although the recipient need not
permit persons other than the Sponsor to use any license or other resulting technology, the price

party for those same rights.

03 Industry or Jederally-sponsored research agreements. A research agreement relating to
property used pursuant to an industry or federally-sponsored research arrangement is described
in this section 6.03 if the following requirements are met, taking into account the special rules set
forth in section 6.04 of this revenue procedure in the case of federally sponsored research —

(1) A single Sponsor agrees, or multiple sponsors agre, to fund governmentally performed basic
research;

(2) The qualified user determines the research to be performed and the manner in which it is to
be performed (for example, selection of the personne] to perform the research);

(3) Title to any patent or other product incidentally resulting from the basic research lies
exclusively with the qualified user; and

(4) The sponsor or Sponsors are entitled to no more than a nonexclusive, royalty-
free license to use the product of any of that research,

.04 Federal Government rights under the Bayh-Dole dct. In applying the operating guidelines on
industry - and federally-sponsored research agreements under section 6.03 of this revenue
procedure to federally sponsored research, the rights of the Federal Government and its agencies’
mandated by the Bayh-Dole Act will not cause a research agreement to fail to meet the
requirements of section 6.03, provided that the requirements of sections 6.03(2), and (3) are met,
and the license granted to any party other than the qualified user to use the product of the
research is no more than g nonexclusive, royalty-free license. Thus, to illustrate, the existence of
march-in rights or other special tights of the Federal Government or the sponsoring Federal
agency mandated by the Bayh-Dole Act will not cause a research agreement to fail to meet the
requirements of section 6.03 of this Ievenue procedure, provided that the qualified user
determines the subject and manner of the research in accordance with section 6.03(2), the
qualified user retains exclusive title to any patent or other product of the research in accordance
with section 6.03(3), and the nature of any license granted to the Federal Government or the
sponsoring Federal agency (or to any third party nongovernmental person) to use the product of
the research is no more than a nonexclusive, royalty-free license.

SECTION 7. EFFECT ON OTHER DOCUMENTS

Rev. Proc. 97-14 is modified and superseded.
Exhibit 1-4
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SECTION g, EFFECTIVE DATE

the Office of Associate Chief Counse] (Financia} Institutions & Products). For further
informatiop regarding this revenue Procedure, contact Johanna Som de Cerff at (202) 622-3930
(not a toll-free call). '

Exhibit 1.5
ME! 12792823v.l



[THIS PAGE INTENTIONALLY LEFT BLANK]

ME] 12792823v,]



EXHIBIT?
MANAGEMENT CONTRACT GUIDELINES

Rev. Proc. 97-13, 1997-1 C.B, 632-Management Contract Guidelines (Supersedes Rev,
Proc. 93-19), as amended by Rev, Proc. 2001-39, 2001-2 C.B. 38

1997-1 C.B. 632; 1997 IRB LEXTS 14;1997-5 IR B. 18, REV. PROV 97.13
(dlso Parr [ $$ 103, 141, 145, 1.141.3, 1.145-2)

February 3, 1997 » amended July 9, 2001,

SECTION 1. PURPOSE

contract does not result jn Private business use under § 141(b) of the Internal Revemye Code of
1986. This revenne procedure also applies to determinations of whether a nanagement contract
causes the test in § 145(a)(2)(B) of the 1986 Code to be met for qualified 501(c)(3) bonds,

SECTION 2. BACKGROUND

01 Privaze Business Use,

(2) Con-esponding Provisions of the Interna) Revenue Code of 1954 set forth the requirements
for the exclusion from gross income of the interest on state or local bonds, For Purposes of this
Tevenue procedure, any reference to a 1984 Code provision includes a reference to the
corresponding Provision, if any, under the 1954 Code.

The conference agreement generally retaing the present-law rules under which use by persons
other than governmenta] units is determined for Purposes of the trade or business use tegt. Thus,
23 under present law, the use of bond-financed Property is treated as a use of bond proceeds, As
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under present law, a person may be a user of bond proceeds and bond-financed property as a
result of (1) ownership or (2) actual or beneficial use of property pursuant to a lease, a
fhanagement or incentive payment contract, or (3) any other arrangement such as a take-or-pay
or other output-type contract. 2 H.R. Conf Rep. No. 841, 99th Cong., 2d Sess. [1-687-688,
(1986) 1986-3 (Vol. 4) C.B. 687-688 (footnote omitted),

(4) A management contract that gives a nongovemmental service provider an ownership or
leasehold interest in financed property is not the only situation in which a contract may result in
private business use. ’

(5) Section L141-3(b)(4)(Q) of the Income Tax Regulations provides, in general, that a
management contract (within the meaning of § 1.141-3(b)(4)(iD)) with respect to financed
property may result in private business use of that property, based on all the facts and
circumstances,

(6) Section 1.141-3(b)(4)(i) provides that a Imanagement contract with respect to financed
property generally results in private business use of that property if the contract provides for
compensation for services rendered with compensation based, in whole or in part, on a share of
net profits from the operation of the facility,

(7) Section 1.141-3(b)(4)(iii), in general, provides that certain airangements generally are mot
treated as management contracts that raay give rise to private business use. These are--

(2) Contracts for services that are solely incidenta] to the primary govermnmenta)
function or functions of a financed facility (for example, contracts for Jjanitorial,
office equipment repair, hospital billing or similar services);

(b) The mere granting of admitting privileges by a hospital to a doctor, even if
those privileges are conditioned on the provision of de minimis services, if those
privileges are available to all qualified physicians in the area, consistent with the size
and nature of its facilities;

(¢) A contract to provide for the operation of a facility or system of facilities that
consists predominantly of public utility property (as defined in § 168(i)(10) of the
1936 Code), if the only compensation is the reimbursement of actual and direct
expenses of the service provider and reasonable administrative overhead expenses of
the service provider; and )

(d) A contract to provide for services, if the only compensation is the
reimbursement of the service provider for actual and direct expenses paid by the
service provider to unrelated parties,

(8) Section 1.145-2(a) provides generally that §§ 1.141-0 throngh 1.141-15 apply to § 145(a) of
the 1986 Code.

(9) Section 1.145-2(b)(1) provides that in applying §§ 1.141-0 through 1.141-15 to § 145(a) of
the 1986 Code, references to govemmental persons include section 501(c)(3) organizations with
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02 Existing Advance Ruling Guidelines, Rev. Proc., 93-19, 1993-1 CB, 526, contains advance

ruling guidelines for determining whether 5 Tmanagement contract results iy Private business yse
under § 141(b) of the 1985 Code,

SECTION 3, DEFINITIONS

Ol Adjusteq 8705S revenues means gross Tevenues of all or a portion of a facility, less allowances
for bad debts angd contractual and simjlar allowances,

.02 Capitation Jee means a fixed Periodic amount for each person for whom the service provider
or the qualified ys assumes the responsibility to provide aj needed services for a specified
Period 5o long as the quantity and type of services actually provided to covered Persons varies
substantially, For e€xample, a capitation fee includes a fixed dollar amount Payable per month to
a medical service Provider for each member of a health maintenance Organization plan for whom
the provider agrees to provide all needed medical services for a specified period, 4 Jixed periodic

' Added by Rev. Proc. 2001-39, section 4.01
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.05 Periodic fixed Jee means a stated dollar amount for services rendered for a specified period of
time. For example, a stated dollar amount per month is a periodic fixed fee. The stated dollar
amount may automatically increase according to a specified, objective, external standard that is
not linked to the output or efficiency of a facility. For example, the Consumer Price Index and
similar external indices that track increases in prices in an area or increases in revenues or costs
in an industry are objective external standards. Capitation fees and per-unit fees are not periodic
fixed fees.

07 Qualified user means any state or local governmental unit as defined in § 1.103-1 or any
instrumentality thereof, The term also includes a section 501(c)(3) organization if the financed
property is not used in an unrelated trade or business under § 513(a) of the 1986 Code. The term
does not inchude the United States Or any agency or instrumentality thereof,

.08 Renewal option means a provision under which the service provider has a legally enforceable
right to .renew the contract, Thus, for example, a provision under which a contract is
automatically renewed for one-year periods absent cancellation by either party is not a renewa]
option (even if it is expected to be renewed),

09 Service provider means any person other than a qualified user that provides services under a
contract to, or for the benefit of, a qualified user.

SECTION 4. SCOPE

This revenue procedure applies when, under a management contract, a service provider provides
Mmanagement or other services involving property financed with proceeds of an issue of state or
local bonds subject to § 14lor§ 145(a)(2)(B) of the 1986 Code.

SECTION 5. OPERATING GUIDELINES FOR MANAGEMENT CONTRACTS

01 In general. If the requirements of section 5 of this revenue procedure are satisfied, the
Management contract does not itself result in private business use. In addition, the use of
financed property, pursuant to a management contract meeting the requirements of section $ of
this revenue procedure, is ot private business use if that use is functionally related and

? Added by Rev. Proc. 2001-39, section 4.02.

Exhibit 2-4
ME? 12792823v.]



(2) Arrangements thar &enerally are not treated as ney Profits arrangements, For purposes of §
1.141 -3(b)(4)(i) and this Tevenue procedure, compensation based op--

(3) A percentage of £T08s revenues (or adjusted 810ss Tevenues) of g facility or a
Percentage of expenses from 5 facility, but not both;

(b) A capitation fee; or

03 Permissible Arrangements. The management contract must be described in section 3.03(1),
@,03), @, (5), or (6) of this revenue procedure.

(1) 95 percen: periodic fived fee arrangements, At least 95 bercent of the compensation for
services for each annual period during the term of the confract is based op a periodic fixed fee,
The term of the contract, including all renewal options, must not excesd the lesser of 80 percent

section 5.03(1), a fee does not fail to qualify as a periodic fixed fee as a result of 2 one-time
incentive award during the term of the confract under which compensation automatically
increases when 3 ETOSS revenue or expense target {but not both) is reached if that award is equal
to a single, stated dollar amount,
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(2) 80 percent periodic fixed fee arrangements. At least 80 percent of the compensation for
services for each annual period during the term of the contract is based on a periodic fixed fee,
The term of the contract, including all renewal options, must not exceed the lesser of 80 percent
of the reasonably expected useful life of the financed property and 10 years, For purposes of this
section 5.03(2), a fee does not fail to qualify as a periodic fixed fee as a result of a one-time
incentive award during the term of the contract under which compensation automatically
increases when a gross revenue or ¢xpense target (but not both) is reached if that award is equal
to a single, stated dollar amount.

(3) Special rule for public utility property. If all of the financed property subject to the contract is
a facility or system of facilities consisting of predominantly public utility property (as defined
in § 168(i)(10) of the 1986 Code), then "20 years" is substituted--

(@) For "15 years" in applying section 5.03(1) of this revenue procedure; and
(b) For "10 years" in applying section 5.03(2) of this revenue procedure,

(4) 50 percent periodic fixed fee arrangements. Either at least 50 percent of the compensation for
services for each annal period during the term of the contract is based on 2 periodic fixed fee or
all of the compensation for services is based on a capitation fee or a combination of a capitation
fee and a periodic fixed fee. The term of the contract, including all renewal options, must not
exceed 5 years, The contract must be terminable by the qualified user on reasonable notice,
without penalty or cause, at the end of the third year of the contract term.

(5) Per-unit fee arrangements in certain 3-year contracts. All of the compensation for services is
based on a per-unit fee or a combination of a per-unit fee and a periodic fixed fee. The term of
the contract, including all renéwal options, must not exceed 3 years. The confract must be
terminable by the qualified user on reasonable notice; without penalty or cause, at the end of the
second year of the contract term.

(6) Percentage of revenue or expense Jfee arrangements in certain 2-year contracts. All the
compensation for services is based on 2 percentage of fees charged or a combination of 2 per-unit
fee and a percentage of revemue or expense fee. During the start-up period, however,
compensation may be based on a percentage of either gross revenues, adjusted gross revenues, or
expenses of a facility. The term of the contract, including renewal options, must not exceed 2
years. The contract must be terminable by the qualified user on reasonable notice, without
penalty or cause, at the end of the first year of the contract term. This section 5.03(6) applies
only to--

(2) Contracts under which the service provider primarily provides services to third
parties (for example, radiology services to patients); and

(b) Management contracts involving 2 facility during an initial start-up period for
which there have been insufficient operations to establish a reasonable estimate of the
amount of the annual gross revenues and expenses (for example, a contract for
general management services for the first year of operations),
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04 No Circumstances Substantially Limiting Exercise of Rights.

(1) In general, The service provider must not have any role or Telationship with the qualified user
that, in effect substantially limits the qualified user's ability to exercise its tights, including
cancellation rights, under the confract, based on all the facts and circumstances.

(2) Safe harbor. This requirement is satisfied if.-

(a) Not more than 20 percent of the voting power of the governing body of the
qualified user in the aggregate is vested in the service provider and jts directors,
officers, shareholders, and employees;

(b) Overlapping board members do ot include the chief executive officers of the
service provider or its govemning body or the qualified user or its governing body; and

(¢) The qualified user and the service provider under the contract are not related
parties, as defined in § 1.150-1(b).

SECTION 6. EFFECT ON OTHER DOCUMENT S

Rev. Proc. 93-19, 1993-1 C.B. 526, is made obsolete on the effective date of this revenue
Procedure,

SECTION 7. EFFECTIVE DATE

The principal author of this revenue procedure js Loretta J. Finger of the Office of Assistant
Chief Counse] (Financial Institutions and Products), For firther information regarding this
Tevenue procedure contact Loretta J. Finger on (202) 622-3980 (not a toll-free call),
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TABI

PRIVATE BUSINESS USE QUESTIONNAIRE

GOVERNMENTAL BONDS
TO: [NAME]
[TITLE}
FROM:
DATE:  [CURRENT DATE]
RE: Use of Tax-Exempt Bond-Financed Property

In order to maintain the tax exempt status of bonds (including any short-term obligations
Such as notes) (the “Bonds") which have been issued by the New Jersey Building Authority (the
“Issuer”) to finance facilities or equipment for the benefit of the State of New Jersey (the
© “State”), the ownership and certain uses of the property financed with the Bonds (the “Bond-

records be maintained until 3 years after the final maturity date of any bonds issued to finance
{or refinance) the property, staff will be asked to update these records for changes in the use or

ownership of the property.

Attached is a scheduie with a brief description of property financed with proceeds of tax exempt
Bonds. Qur records indicate the property is located at [NAME OF FACILITY] used by ([NAME
OF USER AGENCY] (the “User Agency”). Please review your records and respond to each of
the questions for the Bond-Financed Property listed, including both the present use of the
property and any past uses of it. Please do not skip questions. If you are uncertain how to
respond to a particular question please provide a brief explanation in the space immediately
following the question. If necessary, one of my staff members will contact you for clarification,

We recognize that some of the requested information and records may not be available.

However, your cooperation is necessary in order to coliect as much of this information as
possible.
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SCHEDULE
USE OF TAX EXEMPT BOND-FINANCED PROPERTY

Description of property: [Description] (the ‘Bond-Financed Property”)

Location; [facility name]
Bond or Note Issye: [name of bonds or notes]
Survey Date: [current date]

L Familiarity with Uses

1.1 My familiarity with, and/or the records with respect to, the uses made of the
Bond-Financed Property, dates back to [insert date]

12 For information on yses of the Bond-Financed Property prior to the date set forth
in Section 1.1,1 suggest contacting . .

L, Use of the Bond-Financed Property.

21  Isthe Bond-Financed Property still in use? YesO Nold If No, please explain
when it stopped being used and what its current state is.

22 |sthe Bond-Financed Property still being used for its original purpose? Yes 0
No O f No, please explain how it is being used.

I, Leases of the Bond-Financed Property.

3.1  Has any portion of the Bond-Financed Property been leased to or been the
subject of 3 Possessory interest, such as a license in, any entity other than a state or local
governmental entity (a “Governmental Unit")? Note that for Purposes of this questionnaire the
term “Governmenta| Unit” does not include the federa government or any non-profit 501(c)(3)
organizations. YES OO0 NO a

of all such interests, including the lease Payments, and identify the persons or organizations to
whom such interests have been given.
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v, Priority Rights

41  Has any portion of the Bond-Financed Property been the subject of an
arrangement with a person other than a Governmental Unit for priority use or for use of certain
capacity of the Bond-Financed Property? YESOINO O

42 Ifthe answerto the preceding question is Yes, describe the nature and the extent
of all such interests, including any Payments, and identify the PErsons or organizations to whom
Such interests have been given.

43  Has any portion of the Bond-Financed Property been used in the testing of
praducts under a contract with'a person cther than a Governmental Unit? YES aNoO

44 lithe answer to the preceding question is Yes, describe the nature and the extent
of all such arrangements, and identify the Persons or organizations with whom such
armangements have been entered into.

V. Naming Rights or Sponsorship Agreements.

5.1  Has any portion. of the Bond-Financed Property been the subject of a contract or -
other arrangement with anyene pursuant to which the that person will make a payment to the

VI. Research.

6.1 Has any portion of the Bond-Financed Property been used in research
Sponsored by anyone other than a Governmental Unit? YES NO Qg

6.2  IfYes, pleasé describe the nature and the extent of all such arrangements, and
identify the persons or organizations with whom such arrangements have been entersg into.
Please attach g copy of any contract or arrangement relating to such research,

VI.  Management Agreements and Service Agreements,

7.1 Has any portion of the Bond-Financed Property been used in connection with any
type of service contract or management contract described below?

(8) A contract with a non-employee group, other than a Governmentaj Unit,
to provide services to, or manage any function of, the Bond-Financed Property?
YES O NO. If Yes, identify the person or organization that is a party to the
contract,

II-3
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contracting pa
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For each contract identified in Section 7.1 answer the following questions, which
harbor requirements of Rev, Proc, 97-13. Identify the answer by the name of the
rty. Attach a Copy of the contract to this questionnaire response.

(8  Whatis or was the term of the contract/agreement, including all renewal
options?

(b)  Does the User Agency have the option to cancel the contract/agreement
without penalty or cause? YES ONQ O '

(¢) Isorwas any of the compensation of the manager/service provider based
On a share of net profits? YESONODO

()  Does the governing body of the User Agency include the manager/service
Provider or any of jts directors, officers shareholders, or empioyees? YES [J NO
[

damages for cancellation of the confract,

(i) Will the members of the governing body of the User Agency own any
interest in the management Company? YES O NO [J



VI Output Facilities.

8.1 Is any portion of the Bond-Financed Property an output type facility? YES O NO
0

8.2  Ifthe answerto the preceding question is Yes, has any of the output from those
facilities been sold or been used to service facilities used in the trade or business of persons
other than Governmental Units? YESONO DO

X Joint Ventures,

9.1 Has any portion of the Bond-Financed Property been used in any joint venture
arrangement with any person other than a Governmental Unit? YES O NO O If Yes, please
provide details of the arrangement.

Date: By:
Name:
Title:
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TAB Il
REMEDIAL ACTIONS
GOVERNMENTAL BONDS

Introduction

governmental use or related but disproportionate to a governmental use. For purposes of
Section 141, the term private business includes nonprofit, 501({c)(3) organizations as well as the

Deliberate Action

The Regulations promulgated by the Internal Revenue Service (“IRS") under Section 141 of the
Code, specifically provide that bonds will be treated as private activity bonds if the issuer takes
a deliberate action subsequent to the issue date that causes the tests for a private activity bond
1o be met. An issuer cannot rely merely on its €Xpectations on the date of issuance to avoid
jeopardizing the status of its bonds as governmental bonds. A deliberate action js any action
taken by an issuer, but not including an action, such as a condemnation, that would be treated
as an involuntary or compulsory conversion under Section 1033 of the Code, or an action that is

person for use of the financed praperty that is not subject to any material contingencies. |n
most cases, material conditions to closing a transaction wil be treated as materia| contingencies
so that the date of deliberate action will be the date disposition proceeds ars received.

Conditions to Remedial Action

Under the Regulations, in order to take a remedial action to preserve the tax-exempt status of
interest on bonds, the following conditions must be met:

take a deliberate action that would cause one of the tests to be met (e.g., a sale of the project)
will be disregarded if the issuer expected on the issue date that the financed property would be

Mi-1
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used for a qualified purpose for a substantial period before such action, the issuer is required to
redeem all nonqualifying bonds (without regard to the amount of disposition proceeds) within 6
months of the action, the redemption mests all the remedial action conditions (described below)
and thers was no arrangement on the date of issue with a nengovernmental person or a non-
501 (c)(3} arganization with respect to the activity;

(2) - Maturity not unreasonably long. The term of the bond issue must not be longer than is
reasonably necessary for the governmental purpose of the issue. This requirement is met under
@ safe harbor if the weighted average maturity of the bonds is not greater than 120 percent of
the average reasonably expected economic life of the financed property as of the issue date,

() Fair market valye consideration. The terms of any change in use or loan arrangement
are bona fide and arms-length and the new user pays fair market value for the use of the
financed Property. For this purpose fair market value may take into account restrictions on the
use of the financad property that serve a bona fide governmental purpose,

(4)  Disposition proceeds freated as gross proceeds for arbitrage purpases, Any disposition
proceeds must be treated as gross proceeds for arbitrage purposes. This will require that the
issuer meet yleld restriction or rebate requirements with respect to these funds. The issuer may
treat the date of receipt of the proceeds as an issue date for purposes of eligibility for temporary
periods and exemptions from rebate,

(5} Procesds expended on a govemmental purpose. Except where '3 redemption or
defeasance remedial action is taken, the proceeds must have been expended on g
governmental purposes before the date of the deliberate action.

Effect of Remedial Action

A remedial action is treated as curing a change in ownership or a private use or private loan of
proceeds, thereby preserving the tax-exempt status of @Xisting bonds. It does not cure g failure
to meet the private payment or security interest fimitation. In the case of advance refunding
bonds, remedial action taken with respect to the refunding bonds proportionally reduces the
amount of proceeds of the refunded bonds that is taken into account under the private business
use or loan test. In other words, the remedial action taken with respect to the refunding bonds
Proportionally "cures” the refunded bonds.

Disposition Proceeds and Nonqualified Bonds

Generally, in order to take one of the remedial actions It is necessary to know what the
disposition proceeds are and how much of the disposition proceeds are allocated to particular
issues. Disposition Proceeds arise in a.sale, exchange or other disposition of bond-financed
Property. Disposition proceeds do not arise, however, in an installment sale arrangement and
the bond proceeds remain allocated to the transferred property in that case. This distinction
becomes important when determining what remedial action is appropriate.

In the case of property financed from different sources of funding, the disposition proceeds are
first allocated to the Qutstanding bonds (both taxable and tax-exempt) that financed the property

not greater than the total principal amount of the outstanding bonds allocable to that property.
Only amounts in excess of that total may be aflocated to another source.
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Under the Regulations, the amount of nonqualified bonds that arise from a deliberate action js 3
percentage of the Outstanding bonds equal to the highest Percentage of private business use in
any one-year period commencing with the deliberate action. Allocations to nonqualified bonds
must be made on a pro-rata basis Except that for purposes of the redemption or defeasance
remedial action the issuer may treat bonds with longer maturities as the nonqualifieq bonds.
This treatment would be necessary, for example, where the bonds are required to be called in
inverse order of maturity rather than pro rata.

Permitted Remediz] Actions

Redemptions or Defeasance
=t Leieasance

@ bond-financed building is leased to a private for-profit entity, all tax-exempt bonds that-
financed that building would have to be redeemed or defeased within 90 days.

In the case of g dispositfon, a sale, exclusively for cash, i the disposition proceeds are less than
the amount of the nonqualified bonds, only an amount équal to the disposition Proceeds must
be used to redeem or defease 3 Pro rata portion of the henqualified bonds.

Alternative Use of Disposition Proceeds

In the case of 3 disposition exclusively for cash, the issuer may, in liey of redesming or
defeasing bonds, expend the disposition proceeds on other qualifying facilities, The issuer must
reasonably expect to expend the disposition Proceeds within two years of the deliberate action
and must treat the disposition proceeds as bond proceeds for purposes of Section 141, The
iSsuer must not use such proceeds |

the private loan test to be met, Furthermore the ISsuer must not take any action subsequent to
the date of deliberate action to cause either of these tests to be met. This requirement preciudes
the issuer from repeatedly taking advantage of the remedial action provisions with respect to the
Same bond issue. If the issuer does not use all of the disposition Proceeds for an alternative use
it must use the remaining proceeds to redeem or defease bonds as described above,

If the disposition proceeds are to be ysed by a 301(c)(3) organization, the nonqualified bonds
must, in addition, be treated as reissued and must, beginning on the date of the deliberate
action, meet all the requirements for quafified 501(c)(3) bonds. For example, this requires that a
TEFRA hearing be held and approval obtained with fespect to the new uses of proceeds before
the date of the deliberate action,
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Alternative Use of Facility

used property limitation of Section 147 will not apply. In the case of exempt facility bonds, and
‘other non-501 (€)}3) qualified bonds, the interest will be treated as a preference item for
alternative minimum tax ("AMT") purposes {see discussion below). This remedial action Is not
available if the deliberate action involves g disposition to a purchaser who finances the
purchase with tax-exempt bonds,

The Regulations provide that any disposition proceeds, including proceeds from an installiment
sale, must be used to pay debt service on the bonds on the next available payment date or
within 90 days of receipt, be deposited into g defeasance escrow, yield restricted and used to
pay debt service on the bonds on the next available payment date. The Regulations do not

address under this remedial action alternative how to deaj with the change in status of interest -

from non-AMT to AMT. This is addressed, however, in Rev. Proc. 97-15, discussed below.
Rev. Proc. §7.15 |

Rev. Proc. 87-15 provides a program under which an issuer may request a closing agreement

as a remedial action to prevent interest on outstanding bonds from being included in gross

Closing Agreement as {o Exclusion from Gross Income

A number of procedural and substantive conditions to obtaining a closing agreement are set
forth in Rev. Proc, 97-15, In addition, in the case of a closing agreement that provides that

the IRS, using as the discount rate the taxable applicable federal rate for a term equal {o the.
period from the subsequent action to the redemption date.

Alternative Minimum Tax Clbsina Agreement

in the case of 3 closing agreement that provides that the interest will not be treated as an jtem
of tax preference, among other conditions, the issuer must pay an amount equal to the sum of
certain present value amounts. These amounts are determined by multiplying the principal
amount of the nonqualified bonds that will be outstanding on January 1in each calendar year
beginning in the year of the subsequent action and ending the first calendar year in which the
bonds will no longer be outstanding, by .0014 and present valuing each such number from April
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date of payment to th

e IRS, using the
NG agreement as the d

iscount rate.
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TABIV
~ INTERNAL REVENUE SERVICE - TAX EXEMPT BONDS
TAX EXEMPT BOND FAGs REGARDING

RECORD RETENTION REQUIREMENTS
== s EU DV REWUIREMENTS

review section 6001 of the Code and the corresponding Income Tax Regulations in consultation
with their counsel.

These frequently asked questions and answers are provided for general information only
and should not be cited as any type of legal authority, They are designed to provide the user
with information required to respond to general inquiries. Due to the ‘uniqueness and
complexities of Federal tax law, it Is imperative to ensure a full understanding of the specific.
question presented, and to perform the requisite research to ensure a correct response is
provided.

The freely available Adobe Acrobat Reader software js required to view, print, and
search the questions and answers listad below.

1. Why keep records with res pect to tax-exempt bond transactions?
2, Whe may maintain records?
3. What are the basic records that should be retained?

4, Are these the only records that need to be maintained?

5, In what format must the records be kept?

6. How long shouid records be kept?

7. How does this general rule apply to refundings?

8. What happens if records aren't maintained?

9, Can a failure to properly maintain records be corrected?

10.  Are there exceptions to the general ryle regarding record retention for certain
types of records?
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Why keep records with respect to tax-exempt bond transactions?

The IRS regularly advises taxpayers to maintain sufficient records to support their tax
deductions, credits and exclusions. In the case of a tax-exempt bond transaction, the primary
taxpayers are the beneficial holders of the bonds. However, in most Cases, the beneficial
holders of tax-exempt bonds will not have any records to support their exciusion of the interast

paid on those bonds, Instead, these records wil generally be found in the bond transcript and o

the books and records of the issuer, the conduit borrower, and other participants to the
transaction, Therefore, in order to ensure the continued exclusion of interest by the beneficial
holders, it is important that the issuer, the conduit borrower and other participants retain
sufficient records to Support the continued exclusion being taken by the beneficial holders of the
bonds. Pursuant to this statutory regime, |RS &gents conducting examinations of tax-exempt
bond transactions will look to these parties to provide books, records, and other information
documents Supporting the bonds continued compliance with federal tax requirements.

Additionally, in the case of many private activity bonds, the conduit borrowers are also
primary taxpayers. For instance, the conduit borrower wil| generally deduct the interest
indirectly paid on the bond issue through the loan documents. Conduit borrowers are also often
entitled to claim depreciation deductions for. bond-financed property, Consequently, conduit
borrowers should maintain sufficient records to Support their interest deductions, depreciation
deductions or other tax deductions, exclusions or credits related to the tax-exempt bond issue,

Moreover, issuers and conduit borrowers should retain sufficient records to show that afi
tax-exempt bond related returns submitted to the IRS are correct. Such returns include, for
example, IRS Forms 8038, 8038-G, 8038-GC, 8038-T, and 8038-R,

In addition to the general rules under section 6001, issuers and conduit borrowers are
subject to specific recordkeeping requirements imposed by various other Code sections and
regulations, For example, section 1.1 48-5(d)(6)(iil)(E) of the arbitrage regulations requires that
an issuer retain certain records necessary to qualify for the safe harbor for establishing fair
market value for guaranteed investment contracts and investments purchased for g yield
restricted defeasance escrow.

Who may maintain records?
Read together, section 6001 of the Code and section 1 .6001-1(a) of the Regulations
apply to taxpayers and persons filing tax refumns, including returns related to tax-exempt bond

transactions (ie., Forms 8038, 8038-G, 8038-GC, 8038-T, 8033-R, 8328, 8703). This
encompasses sevara| parties to the bond transaction including:
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1. issuers as the party responsible for salisiying the filing requirements under
section 149(e) of the Code:

2, conduit borrowers for deductions taken for Payment of interest on Qutstanding
bonds or depreciation of bond-financed facilities; and

tsd

bondholders, lenders, and lessors as recipients of exempt income from the
interest paid on the bonds,

Since many of the same records may be examined to verify, for example, both the tax.
exempt status of the bonds and the interest deductions of the conduit borrower, it js advisable
for the bond documents to specify which party will bear the responsibility for maintaining the
basic records relating to a bond transaction. Additiona parties may also be responsibie for
maintaining records under contract with any of the parties named above, For example, 3
trustee may agree to maintain certain records Pursuant to the trust indenture,

What are the basic records that should be retained?

requirements imposed by the Code and the reguiations, records common {o most tax-exempt
bond transactions include:

Basic records relating to the bond fransaction (including the trust
indenture, loan agreements, and bond eounsel Opinion);

Documentation evidencing expenditure of bond proceeds;

Documentation evidencing use of bond-financed Property by
public and private sources (i.e., copies of management contracts
and research agreements); .

Decumentation evidencing all sources of payment or security for
the bonds; and

Are thesa the only racerds that need to be maintained?

No, the list above js very general and oniy highiights the basic records that are typically
material to many types of tax-exempt bond financings. Each transaction is unique and may,
accordingly, have other records that are materiaf to the requirements applicable to that
financing. The decision as to whether any particular record is material must be made on a
case-by-case basis and could take into account g number of factors, including, for instance, the

various expenditure exceptions, Moreover; 'certain records may be necessary to support
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Single Family Documents evidencing that at least 20% of proceeds were
Housing Bonds available for owner financing of targeted area residences.

Documentation evidencing Proper notification of each
mortgagor of potential liability of the mortgage subsidy

recapture tax,
Multi-Family Documentation evidencing that the facility is not used on a
Housing Bonds transient basis,

Documentation evidencing compliance with the income set-
aside requirements, :

Dbcumentation evidencing timely correction, if any, of
noncompliance with the income set-aside requirements,

Small  {ssye Industrial Documentation evidencing compliance with the $10,000,000
Development Bonds limitation on the aggregate face amount of the issue,

Documentation evidencing that no test-period beneficiary has
been allocated more than $40,000,000 in bond proceeds.

In what format must the racords be kept?

All records should be kept
S0 long as they are material. While this is typically accomplished through the maintenance of
hard copies, taxpayers may keep their records in an electronic format i certain requirements are
satisfied.

Rev, Prog, 97-22, 1997-1 C.B. 852 provides guidance to taxpayers that maintain books
and records by using an electronic storage system that either images theijr hardeopy {paper)
books and records, or transfers their Computerized books and records, to an electronjc storage
media. Sych g System may also include reasonable data compression or formatting
technologies so long as the requirements of the revenue procedure are satisfied, The general
requirements for an electronic storage system of taxpayer records are provided in section 4.01
of Rev. Proc, §7-22. A summary of these requirements s as follows:

1. The system must ensure an accurate and complete transfer of the hardcopy

deterioration of electronically stored books and records; (c) institute regular
inspections and evaluations; and (d) reproduce hardcopies of electronically
stored books and records that exhibit g high degree of legibility and readability.
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3. The Information maintained in the System must be cross-referenced with the
taxpayer's books and records in a manner that provides an audit trail to the
source document(s).

4, The taxpayer must maintain, and provide to the Service upon request, a
complete description of the electronic storage system including all procedures
relating to its use and the indexing system,

5. During an examination, the taxpayer must retrieve and reproduce hardcopies of
all electronically stored books and records requested by the Service and provide
the Service with the resources necessary to locate, retrieve, read and reproduce
any electronically stored books and records,

6. The system must not be subject, in whole or in part, to any agreement that wouid
limit the Service's access to and use of the system.

7. The taxpayer must retain electronicaily stored books and records so long as their
contents may become material in the administration of federai tax law.

How long should records be kept?

~ Section 1.6001-1(e) of the Reguiations provides that records shouid be retained for so
long as the contents thereof are material in the administration of any internal revenue law, With

years. Therefore, as long as the bondholders are excluding from ‘gross income the interest
received on account of their ownership of the tax-exempt bonds, certain bond records will be
material. Similarly, in a conduit financing, the information contained in the bond records is
necessary to support the interest deduction taken by the conduit borrower for both past and
future tax years for its payment of interest on the bonds.

To support these tax positions, material records should generally be kept for as long as
the bonds are outstanding, pius 3 years after the final redemption date of the bonds. This ruie is
consistent with the specific record retention requirements under section 1.148-5(d)(6)(ili{E) of
the arbitrage regulations.

Certain federal, state, or local record retention requirements may also appiy.
How does this general rule apply to refundings?

For certain federal tax purposes, a refunding bond issue is treated as replacing the
original new money issue. To this end, the tax-exempt status of a refunding issue is dependent
upon the tax-exempt status of the refunded bonds. Thus, certain material records relating to the
original new money issue and all material records relating to the refunding issue should be
maintained until 3 years after the final redemption of both bond issues,

What happens if records aren't maintained?
During the course of an -examination, TEB agents will request material records and

information in order to determine whether z tax-exempt bond transaction meets the
requirements of the Code and regulations. If these records have not been maintained, then the

Iv-5

MEL! 12453048v.1



to an accuracy-related Penalty under section 6662 of the Code on the underpayment of fax
attributable to any denied deductions, Section 6662 of the Code imposes a penalty on any
portion of an underpayment of tax required to be shown on g return that is attributable to one of

Bonds Voluntary Closing Agreement Program (TEB VCAP). This Program provides an
Opportunity for state and local government issuers, conduit borrowers, and other parties to a
tax-exempt bond transaction to voluntarily come forward 1o resolve specific matters through
closing agreements with the |RS. For example, the TEB Office of Outreach, Planning & Review
has resolved arbitrage rebate concerns in cases where issuers have approached the |RS and
reported a failure to retain sufficient records {o determine, precisely, the correct amount of
arbitrage rabate due on a bond issue. Notice 2001-60, 2 01-40 |.R.B. 304 provides more
information about this program including the Procedures for submitting a VCAP request,

Are thers exceptions to the general ruje regarding record retention for certajn types of
records?

Internal Revenue Service (T E/GE)
Attention: Clifford J. Gannett, Director, TEB
T.GE:TEB, Rm. 583 '

1111 Constitution Ave,, NW

Washington, pc 20224

You may also contact TEB by calling 202-283-2999 (not a toll-free calf),
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TABYV
ARBITRAGE LETTER OF INSTRUCTIONS

1. Definitions.

Capitalized terms not otherwise defined herein will have meanings given to thern in
sections 103, 141, 148, 149 and 150 of the Code and the Treasury Regulations promulgated
thereunder.

“Available Construction Proceeds” means, in general, an amount equal to the sum of (a)
the issue price (within the meaning of sections 1273 and 1274 of the Code but without regard to
accrued interest) of the Construction Issue, (b) investment earnings on a Reasonably Required
Reserve or Replacement Fund allocable to the Construction Issue prior to the earlier of 2 years
after the date of issue of the Obligations and the date that construction is substantially completed,
and (c) the investment earnings on amounts described in (a) and (b), reduced by (i) the amount of
the issue price deposited in 2 Reasonably Required Reserve or Replacement Fund and (i) the
amount of the issue price used to pay issuance costs. Available Construction Procesds does not
include (a) Sale Proceeds or Investment Proceeds derived from Payments under any Purpose
Investment of the Construction Issue, (b) repayments of any Grants financed by the issue, (c)
investment earnings on accrued interest, (d) amounts that are not Gross Proceeds as a result of
the application of the Universal Cap under Treasury Regulations §1.143-6(b)(2) and (e), if the
Issuer has elected in its Tax Certificate, earnings with respect to any portion of a Reasonably
Required Reserve or Replacement Fund allocable to the Construction Issue, For purposes of
determining compliance with the spending requirements as of the end of each of the first three
spending periods, Available Construction Proceeds includes the amount of fiture earnings that
the Issuer reasonably expected as of the date of issue of the Obligations.

“Bid Records” means: (i) a copy of the Guaranteed Investment Contract actually
acquired or, in the case of Yield Restricted Defeasance Escrow Investments, a copy of the
purchase agreement or confirmations for the investments; (i) the receipt or other record of the
amount actually paid by the Issuer for the investments, including a record of any administrative
costs paid by the Issuer, and the certification of the provider as to administrative costs; (iii) either
a written copy of each bid received or a written certification from the party receiving the bids
which lists for each bid that is submitted, the name of the person and entity submitting the bid,
the time and date of the bid, and the bid results; (iv) the bid solicitation form and, if the terms of
the Guaranteed Investment Contract or purchase agreement deviated from the bid solicitation
form or a submitted bid is modified, a brief statement explaining the deviation and stating the
purpose for the deviation; and (v) in the case of Yield Restricted Defeasance Escrow
Investments, a schedule showing the cost of the most efficient portfolio of SLGS, determined at
the time the bids were required to be submitted pursuant to the terms of the bid specifications.

“Bona Fide Debt Service Fund” means a bona fide debt service fund as defined in
Treasury Regulations §1.148-1, i.e., one or more funds (including portions of funds, to the extent
that amounts deposited therein are reasonably expected to be used to pay debt service on an issue
of bonds) that are used primarily to achieve a proper matching of revenues and debt service
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“Bona Fide Solicitation” means a solicitation that meets all of the following
requiremaents: (i) the bid specifications are in writing and are timely forwarded to potential
providers; (ii) the bid specifications inciude all material terms of the bid, i.e., all terms that may

purposes of satisfying the requirements that there be at least three bids from persons with no
Material Financial Interest, at least one of whom is a reasonably competitive provider; (iv) all the
terms of the bid specifications are commercially reasonable in that there is a legitimate business
purpose for the term other than to increase the purchase price or reduce the yield of the
investment; (v) in the case of a Guaranteed Investment Contract, the terms of the solicitation take
into account the Issuer’s reasonably expected deposit and drawdown schedule for the amounts to
be invested; (vi) all potential providers have an equal opportunity to bid and no potential
provider is given the opportunity to review other bids before providing a bid; and (vii) at least
three reasonably competitive providers are solicited for bids, :

“Eond Year” means, in comnection with the calculation of the Rebate Amount, each
1-year period (or shorter period from the date of issue) that ends at the close of business on the

“Capital Expenditure” means any cost of a type that is properly chargeable to a capital
account (or would be so chargeable with a proper election or with the application of the
definition of Placed in Service under Treasury Regulations §1.150-2(c)) under general federal
income tax principles.

“Code” means the Internal Revenue Code of 1986, as amended.

“Commingled Fund” means any fund or account containing both Gross Proceeds of an
issue and amounts in excess of $25,000 that are not Gross Proceeds of that issue if the amounts
in the fund or account are invested and accounted for collectively, without regard to the source of
funds deposited in the fund or account. An open-end regulated investment company under
section 851 of the Code, however, is not a Commingled Fund,

“Computational Base” means (i) for a Guaranteed Investment Contract, the amount of
Gross Proceeds the Issuer reasonably expects, as of the date the Guaranteed Investment Contract
is acquired, to be deposited in the Guaranteed Investment Contract over the term of the
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Guaranteed Investment Contract; and (ii) for investments (other than Guaranteed Investment
Contracts) to be deposited in a Yield Restricted Defeasance Escrow, the amount of Gross
Proceeds initially invested in those investments.

“Computation Period” means the period between the computation dates described in
Section 4(b) hereof. The first begins on the Issue Date of the Obligations and ends on the initial
rebate Computation Date. Each succeeding Computation Period begins on the date immediately
following the preceding rebate Computation Date and ends on the next rebate Computation Date.

“Construction Expenditures” mean construction expenditures as defined in Treasury
Regulations §1.148-7(g), i.e., Capital Expenditures that are allocable to the cost of real property
or “constructed personal property.” In general, Construction Expenditures do not include
expenditures for acquisitions of interests in land or other existing real property. Expenditures are
not considered to be for the acquisition of an interest in existing real property, other than land, if
the contract between the seller and the Issuer requires the seller to build or install the property,
but only to the extent that the property has not been built or installed at the time the parties enter
into the contract. Constructed personal property means tangible personal property (or, if
acquired pursuant to a single acquisition contract, properties) or “specially developed cornputer
software” ift (a) a substantial portion of the property or properties is completed more than 6
months after the earlier of the date construction or rehabilitation commenced and the date the
Issuer entered into an acquisition contract; (b) based on the reasonable expectations of the Issuer,
if any, or representations of the person constructing the property, with the exercise of due
diligence, completion of construction or rehabilitation (and delivery to the Issuer) could not have
occurred within that 6-month period; and (c) if the Issuer itself builds or rehabilitates the
property, not more than 75 percent of the capitalizable cost is atiributable to property acquired by
the Issuer. Specially developed computer sofiware means any programs or routines used to
cause a computer to perform a desired task or set of tasks, and the documentation required to
describe and maintain those programs, provided that the software is specially developed and is
functionally related and subordinate to real property or other constructed personal property.

“Construction Issue” means, the portion (if any) of the Obligations determined to be a
Construction Issue for purposes of the section 148(£)(4)(C) of the Code, Treasury Regulations
§1.148-7(e) and Section 4 hereof. With respect to any issue refunded by the Obligations, or
which is a part of a series of issues refunded by the Obligations, “Construction Issue” means the
portion (if any) of the original obligations issued to finance an expenditure (the “original
obligations™) determined in the Tax Certificate with respect to original obligations to be a
“Construction Iissue” for purposes of the section 143(f)(4)(C) of the Code and Treasury
Regulations §1.143-7(e).

“Controlled Group” means a group of entities controlled directly or indirectly by the
same entity or group of entities, The determination of direct control is made on the basis of all
the relevant facts and circumstances. One entity or group of entities generally controls another
entity or group of entities if (i) the controlling entity possesses either (A) the right or power both
to approve and to remove without cause a controlling portion of the governing body of the
controlled entity, or (B) the right or power to require the use of funds or assets of the controlled
entity for any purpose of the controlling entity; and (i) the rights or powers are discretionary and
non-ministerial. If a controlling entity controls another entity under this test the controlling
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entity also controls all entities controlled, directly or indirectly, by the controlled entity or
entities. However, an entity is not controlled by another entity if the putative controlled entity
possesses substantial taxing, eminent domain, and police powers.

“De Minimis Amount” means: (i) in reference to original issue discount (as defined in
section 1273(a)(1) of the Code) or premium on an obligation, an amount that does not exceed 2
percent multiplied by the stated redemption price at maturity; plus any original issue premium
that is atiributable exclusively to reasonable underwriter’s compensation; and (if) in reference to
market discount (as defined in section 1278(a)(2)(A) of the Code) or premium on an obligation,
an amount that does not exceed 2 percent multiplied by the stated redemption price at maturity.

“Fair Market Value” shall have the meaning set forth in Section 3(d) hereof.

#501(c)(3) Organization” means an organization that is described in section 501(c)(3) of
the Code and is exempt from tax under section 501(2) of the Code.

“Fixed Rate Investment” means any investment whose yield is fixed and determinable on
the issue date of the investment. :

“Future Value” means such term as defined in Treasury Regulations section 1.148-3(c) or
successor regulations applicable to the Obligations calculated based on the vield of the
Obligations. : .

“Guaranteed Investment Contract” means, in general, any Nonpurpose Investment that
has specifically negotiated withdrawal or reinvestment provisions and 2 specifically negotiated
interest rate and includes any agreement to supply investments on two or more furture dates (e.g.,
a forward supply contract), debt service fund forward agreements and debt service reserve fund
agreements (e.g., agreements to deliver United States Treasury Obligations). The term
“Guaranteed Investment Contract” does not include investments purchased for a yield restricted
defeasance escrow, other than escrow float contracts and similar agreements which provide
securities for the period of 90 days or less following the maturity of defeasance escrow

securities,

“Governmental Unit” means a governmental unit within the meaning of section 150(2)(2)
of the Code (i.e., any state or division of a state with a substantial amount of sovereign powers)
or instrumentality of a state or political subdivision thereof. The term Governmental Unit does
not include the United States or any agency or instrumentality of the United States.

“Grant” means a grant as definéd in Treasury Regulations §1.148-6(d)(4)(iii), ie., a
transfer for a govemnmental purpose of money or property to a transferee that is not a Related
Party to, or an agent of, the transferor. The transfer must not impose any obligation or condition
(directly or indirectly) to repay any amount to the transferor. Obligations or conditions mtended
solely to assure expenditure of the transferred moneys in accordance with the governmental
purpose of the transfer do not prevent a transfer from being a Grant.

“Gross Proceeds” means, except as otherwise indicated, gross proceeds as defined in
Treasury Regulations §1.148-1, i.e., any Proceeds and Replacement Proceeds of an issue.
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“Investment Proceeds” means investment proceeds as defined in Treasury Regulations
§1.148-1, i.e., any amounts actually or constructively received from investing Proceeds of the
Obligations.

“Investment Property” means any investment which is: (i) a “security” (as defined in

section 165(g)(2)(A) or (B) of the Code), i.e., a share of stock in a corporation or a right to
subscribe for or to receive a share of stock in a corporation; (i) an obligation other than a
Tax-exempt Bond, unless such obligation is a “specified private activity bond” within the
meaning of section 57(2)(5)(C) of the Code (i.e., a Tax-exempt Bond other than an obligation the
interest on which is subject to the alternative minimum tax . imposed on individuals and
corporations); (iii) any “annuity conmtract” (as defined in section 72 of the Code); (iv) any
“Investment-type property” (within the meaning of Treasury Regulations §1.148-1(b)), i.e., any
property (other than property described in (1), (iD), (iii) or (v)) that is held principally as a passive
vehicle for the production of income, includi g for this purpose, production of income includes
any benefit based on the time value of money; or (v) any residential rental property for family
units not located within the jurisdiction of the Issuer unless such property is acquired to
implement a court ordered or approved housing desegregation plan. A prepayment for property
or services is “investment-type property” if a principal purpose for prepaying is to receive an
investment return from the time the prepayment is made until the time payment otherwise would
be made. However, a prepayment will not be treated as “investment-type property” if it is made
for a substantial business purpose other than investment return and (i) the prepayment is on
substantially the same terms as are made by a substantial percentage of persons who are similarly
situated but who are not beneficiaries of tax exempt financing, (ii) the prepayment is made
within 90 days of the reasonably expected date of delivery to the Issuer of all of the property or
services for which the prepayment is made, (iif) the prepayment is made for maintenance, repair,
or an extended warranty with respect to personal property (for example, automobiles or
-electronic equipment); or updates or maintenance or support services with respect to computer
software; and the same maintenance, repair, extended warranty, updates or maintenance or
support services, as applicable, are regularly provided to nongovernmental persons on the same
terms or (iv) the prepayment is made to acquire a supply of natural gas or electricity within the
meaning of Treasury Regulation §1.148-1 (e)(2)(iii).

“Issuer” means the New Jersey Building Authority.

“Lowest Cost Bona Fide Bid” means, in the case of Yield Restricted Defeasance Escrow
Investments, either the lowest cost bid for the portfolio or, if the Issuer compares bids on an
investment by investment basis, the aggregate cost of a portfolio comprised of the lowest cost bid
for each investment. Any payment received by the Issuer from a provider at the time a
Guaranteed Investment Contract (e.g, an escrow float confract) is purchased for a Yield
Restricted Defeasance Escrow under a bidding procedure that meets the requirements of clause
(iv) of the definition of Bona Fide Solicitation is taken into account in determining the lowest
cost bid. The Lowest Cost Bona Fide Rid must not be greater than the cost of the most efficient
portfolio comprised exclusively of SLGS determined at the time that bids are required to be
submitted pursuant to the terms of the bid specifications. This cost comparison is not required to
be made if SLGS are not available for purchase on the day the bids are required to be submitied
because sales of those securities have been suspended.
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“Material Financiaj Interest” shall have the meaning set forth ip Section 3(d)(v) hereof

“Minor Portjop” means, in general, a minor portion as defined i section 148(e) of the
Code and Treasury Regulation §1.143-2(g), ie, the lesser of 5 percent of the Sale Proceeds of
the Obligations or $100,000.

“New Money Portion” means the portion of an issue that i Dot a Refinding Issye,

“Nonconstruction Issye” wmeans the Gross Proceeds of the Obligations other than the
portion of Gross Proceeds of the Obligations meeting the requirements of section 148 OO of
the Code, Treasury Regulations §1.148-7(¢) and Section 4 hereof as a Construction Issye,

“Nonpurpose Investment” ﬁieans an investment allocated to Gross Proceeds of the
Obligations that is got acquired to carry out the governmental purpose of ap issue, ie., all
Investrnent Property acquired or otherwise allocated to Gross Proceeds of the Obligations,

“Obligations” means any tax-exempt bonds or notes of the Issuer.

calculating the Rebate Amount under Section 4 hereof “payment” means a Payment as defined in
Treasury Regulations §1.148-3(d), ie, (i) amounts actually or constructively paid to acquire a
Nonpurpose Investment (or treated as paid to a Commingled Fund); (i) for a Nonpurpose
Investment that is fist allocated to an issue o a date afier it is actually acquired (e.g., an
investment that becomes allocable to Transferred Proceeds or to Replacement Proceeds) or that
becormes subject to the rebate requirement on. 3 date after it is actually acquired (eg., an
investment allocated to a Reasonably Required Reserve or Replacement Fund for 5 construction
issue at the end of the 2-year spending period), the value of that investment on that date; (iii) for
a Nonpurpose Investment that was allocated to an issue at the end of the preceding computation
period, the value of that investment at the beginning of the computation period; (iv) on the last
day of each Bond Year during which there are amounts allocated to Gross Proceeds of the
Obligations that age subject to the rebate Tequirement, and on the final maturity date of the
Obligations, a computation credit in the amount provided under Treasury Regulation §1.148-

Treasury Regulations §1.148-5(c).

“Placed in Service” means placed in service ag defined in Treasury Regulations
§1.150-2(c), ie., with Tespect 1o a facility, the date o which, based on all the facts and
circumstances the facility has reached 2 degree of completion that would permit its Operation at
substantially jte degicn 1 o2l and the facility is, in fact, in operation at such leve],
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“Plain Par Bond” means a qualified tender obligation or an obligation (i) that is issued
with not more than a De Minimis Amount of original issue discount or premium; (ii) that is
issued for a price that does not include accrued interest other than pre-issuance accrued interest;
(iii) that bears interest from the issue date at a single, stated, fixed rate or that is a variable rate
debt instrument under section 1275 of the Code, in each case with interest unconditionally
payable at least annually; and (iv) that has a lowest stated redemption price that is not less than
its outstanding stated principal amount.

“Plain Par Investment” means an investment that is an obligation (i) issued with not more
than a De Minimis Amount of original issue discount or premium, or, if acquired on a date other
than the issue date, acquired with not more than a De Minimis Amount of market discount or
premium; (if) issued for a price that does not include accrued interest other than pre-issiance
accrued interest; (iii) that bears interest from the issue date at a single, stated, fixed rate or that is
a variable rate debt instrument under section 1275 of the Code, in each case with interest
unconditionally payable at least annually; and (iv) that has a lowest stated redemption price that
is not less than its outstanding stated principal amount.

“Preliminary Expenditures” mean preliminary expenditures as defined in Treasury
Regulations §1.150-2(f)(2), e.g., architectural, engineering, surveying, soil testing, costs of
issuance and similar costs that were incurred prior to commencement of acquisition, construction
or rehabilitation of a project, other than land acquisition, site preparation and similar costs
incident to commencement of construction.

“Present Value” is computed under the economic accrual method. For purposes of
computing the value of Obligations and yield on the Obligations, Present Value is computed
taking into account all the unconditionally payable Payments of principal, interest, and fees for a
Qualified Guarantee to be paid on or after that date and using the yield on that Obligation as the
discount rate, except that for purposes of Treasury Regulations §1.148-(6)(b)(2) (relating to the
Universal Cap) these values may be determined by consistently using the yield on the entire
issue of which such Obligations are a part, The Present Value of an investment on a date is equal
to the Present Value of all unconditionally payable Receipts to be received from and Payments to
be paid for the investment after that date, using the yield on the investment as the discount rate.

“Prior Issue” means an issue of Qbligations all or a portion of the ﬁri.ucipal, interest, or
call premium on which is paid or provided for with proceeds of a Refunding Issue,

“Proceeds” means, in general, any Sale Proceeds, Investment Proceeds, and Transferred
Proceeds of an issue. However, Proceeds do not mclude Qualified Admlmstranve Costs that

may be recovered under Treasury Regulation §1.148-5(e).

“Purpose Investment” means an investment that is acquired to carry out the governmental
purpose of an issue.

“Qualified Administrative Costs” mean, with respect to Nompurpose Investments
reasonable, direct administrative costs, other than carrying costs, such as separately stated
brokerage or selling commissions, but not legal and accounting fees, recordkeeping, custody, and
similar costs. General overhead costs and similar indirect costs of the Issuer such as employee
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salaries and office expenses and costs associated with computing the Rebate Amount are not
qualified administrative costs. In general, administrative costs with respect to Nonpurpose
Investments are not reasonable unless they are comparable to administrative costs that would be
charged for the same investment or a reasonably comparable investment if acquired with a
source of funds other than Gross Proceeds of Tax-exempt Bonds. Qualified Administrative
Costs of Nonpurpose Investments include all reasonable administrative costs, without limitation
on indirect costs, incurred by a publicly offered regulated investment company (as defined in
section 67(c)(2)(B) of the Code) or by a Commingled Fund in which the Issuer and any Related
Parties do not own more than 10 percent of the beneficial interest in the find. A broker’s
commission or similar fee for a Guaranteed Investment Contract or a Yield Restricted
Defeasance Escrow Investment which is paid on behalf of either the Issuer or the provider is a
Qualified Administrative Cost to the extent that (a) the amount of the fee that the Issuer treats as
a Qualified Administrative Cost does not exceed the lesser of (i) $36,000 or (i) 0.2% of the
Computationa] Base or, if more, §4,000, and (b) for any issue, the Issuer does not treat as
Qualified Administrative Costs more than $101,000 in broker’s commissions or similar fees with
respect to all Guaranteed Investment Contracts or Yield Restricted Defeasance Escrow
Investments purchased with Gross Proceeds of the issue. All amounts referenced in the
preceding sentence reflect adjustments as of 201 1, and all amounts for firture calendar years shall
be increased by a cost of living adjustment as provided in Treasury Regulation §1.148-
5(e)3XB)(3). Qualified Administrative Costs of a Purpose Investment means costs or expenses
paid, directly or indirectly, to purchase, carry, sell, or retire the Purpose Investment, and except
with respect to a Program Investment, costs of issuing, carrying, or repaying the issue, and any
underwriters’ discount,

“Qualified Guarantee” means a qualified guarantee as defined in Treasury Regulations
§1.148-4(f). :

“Qualified Hedge” means a qualified hedge as defined in Treasury Regulations
§1.148-4(h)(2), i.e., (i) a contract entered into primarily to reduce the Issuer’s risk of interest rate
changes with respect to a borrowing; (ii) the contract contains no significant investment element;
(iii) the contract is entered into between the Issuer and a provider that is not a Related Party; (1)
the hedge covers all of one or more groups of substantially identical Obligations; (v) changes in
the value of the contract are based primarily on interest rate changes; (vi) the contract does not
hedge an amount larger than the Issuer’s risk with respect to interest rate changes on the hedged
Obligations; (vii) the payments to the Issuer under the contract correspond closely, in both time
and amount, to the specific interest payments being hedged; (viii) payments under the contract
do not begin to accrue under the contract on a date earlier than the issue date of the bedged
Obligations and do not accrue longer than the hedged interest payments on the hedged
Obligations; (ix) payments to the hedge provider are reasonably expected to be made from the
same source of funds that, absent the hedge, would be reasonably expected to be used to pay
principal and interest on the hedged Obligations; and (x) the contract is identified by the Issuer
on its books and records maintained for the hedged Obligations not later than three days after the
date on which the parties enter into the contract or the issue date of the hedged Obligations.

“Reasonable Retainage” means an amount not in excess of 5 percent of Available
Construction Proceeds as of the end of the fourth spending period (or in the case of the /8-month
Exception set forth Treasury Regulations §1.148-7(d) and Section hereof, 5 percent of the Net
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Sale Proceeds on the date 18 months after the issue date) that is retained for reasonable business
purposes relating to the property financed with the procesds of the issue.

“Reasonably Required Reserve or Replacement Fund” means, in general, a reasonably
required reserve or replacement find as described in Treasury Regulations §1.148-2(H)(2).

. “Receipt” means, except as otherwise provided with respect to the rebate requirement, a
receipt as defined in Treasury Regulations §1.148-3(d), ie., amounts to be actually or
constructively received from the investment, such as earnings and return of principal.

“Refunding Escrow” means one or more funds established as part of a single transaction
or a series of related transactions, containing proceeds of a Refunding Issue and any other
amounts to provide for payment of principal or interest on one or more Prior Issues. For this
purpose, funds are generally not so established solely because of (i) the deposit of Proceeds of an
issue and Replacement Proceeds of the Prior Issue in an escrow more than 6 months apart, or (i)
the deposit of Proceeds of completely separate issues in an escrow.

“Refunding Issue” means, a refunding issue as defined in Treasury Regulations
§1.150-1(d). In general, a Refunding Issue means an issue (or the portion of an issue traated as a
separate Refunding Issue under Treasury Regulations §1.148-9(h)), the proceeds of which are
used to pay principal, interest, or redemption price on another issue,

“Related Party” means, in reference to a Goveramental Unit or a 501(c)(3) Organization,

any member of the same Controlled Group, and, in reference to any person that is not a

Governmental Unit or 501(c)(3) Organization, a related person (as defined in section 144(a)(3)
“of the Code), '

“Replacement Proceeds” means replacement proceeds as defined in Treasury Regulation
§1.148-1(¢).

“Sale Proceeds” means any amounts actually or constructively received from the sale of
an issie, including amounts used to pay underwriter’s discount or compensation and acerued
interest other than pre-issuance accrued interest.

“SLGS” means State and Local Government Series Securities purchased from the United
States Department of Treasury, Bureau of Public Debt,

“Substantial Beneficiary” of the obligatioﬂs- means the issuer, any related party to the
issuer and the State in which the Issuer is located. '

“Tax-exempt Bond” means any obligation of a state or political subdivision thereof under
section 103(c)(1) of the Code (including financing leases and any other arrangements, however
labeled) the interest on which is excludable from gross income under section 103(a) of the Code.
Tax-exempt Bond includes an interest in a regulated investment company to the extent that at
least 95 percent of the income to the holder of the interest is interest that is excludable from gross
income under section 103(a) of the Code.
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“Universa] Cap” means, on any date, either (1) the present valye of the Obligations
determined by taking into accoynt all unconditionally payable payments of principal, interest and
fees fora Qualified Guarantee to be paid on or after that date, using the yield on the Obligations
as the discount Iate, or (ii) in the case of any Obligations which are Plain Par Bonds, the
outstanding stated principal amount of such Obligations, plus accrued unpaid interest.

“Variable Yield Bonds” means any Obligations the yield on which, upder the terms of the
Obligations, are not fixed and determinable on the issue date using the assumptions and ruleg
provided in Treasury Regulations §1.148-4,

Tate that when used in computing the Present Value ag of the first day of the Yield Computation
Period of all the Payments of principal, interest and fees for Qualified Guaragtees that are

the Bonds are Variable Yield Bonds, the Issuer may treat the last day of any Arbitrage Bond
Year ending on of before the latest date which is the “first required computation date” as a Yield

“Yield Computation Period” means the period between Yield Computation Dates, The
first Yield Computation Period begins on the Issye Date of the Obligations and ends on the first
Yield Computation Date. Each Succeeding Yield Computation Perjod begins on the date
immediately following the last Yie]d Computation Date and ends on the next Yield Computation
Date,
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“Yield Restricted Defeasance Escrow” means a yield restricted refunding escrow or a
yield restricted sinking fund escrow established to pay debt service on an issue of Tax-exempt
Bonds.

“Yield Restricted Defeasance Escrow Investment” means any investment purchased for a
Yield Restricted Defeasance Escrow other than Treasury Obligations purchased directly from the
United States Treasury and other than short term escrow float contracts treated as Guaranteed
Investment Contracts. :

2, Allocation and Accounting,

(8) - In General. Exceptas otherwise provided in this Section 2, the Issuer may
use any reasonable accounting method for purposes of accounting for ‘Gross Proceeds,
investments, and expenditures, provided the accounting method is consistently applied.
An accounting method means both the overall method used to account for Gross
Proceeds of an issue (e.g., the cash method or a modified accrual method) and the method
used to account for or allocate any particular item within that overall accounting method
(e.g., accounting for investments, expenditures, allocations to and from different sources,
and particular items of the foregoing). Consistently applied means applied uniformly
within 2 fiscal period and between fiscal periods to aceount for Gross Proceeds of an
issue and any amounts that are in a Commingled Fund. An accounting method will not
fail to be reasonable and consistently applied solely because a different accounting
method is used for a bona fide governmental purpose to consistently account for a

particular item.

(b)  Allocation of Gross Proceeds to the Obligations. (i) In General. Gross
Proceeds will be allocated to the Obligations as Proceeds until those amounts are
properly allocated to an expenditure for a governmental purpose or are allocated to
Transferred Proceeds of another issue, or cease to be allocated to the Obligations under
the Universal Cap.

(1) Universal Cap. The Universal Cap provides an overall limitation
on the amount of Gross Proceeds allocable to an issue. Except as provided in
Section 2(b)(iii), unless the application of the Universal Cap would not result in a
reduction or reallocation of Gross Proceeds of the Obligations on a date the Issuer
will determine or cause to be determined the Universal Cap with respect to the
Obligations (A) as of the first day of each Bond Year, beginning with the first
Bond Year that commences after the second anniversary of the date hereof, and
(B) as of each date that, but for application of the Universal Cap, Proceeds of a
refunded issue would become Transferred Proceeds of the Obligations but need
not determine the Universal Cap in the Bond Year in which that date occurs.

(i)  If the Issuer reasonably expects, as of the issue date of the
Obligations that the Universal Cap will not reduce the amount of Gross Proceeds
allocable to the Obligations during the term of the Obligations, the Universal Cap
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need not be calculated on any date on which: (A) no Replacement Proceeds are
allocable to the Obligations, other thap Replacement Proceeds in a Bona Fide

P
periods provided ip Treasury Regulations §1.148-2(e)(2), (&)(3), or (e)(4), and
those Net Sales Proceeds are in fact allocated to expenditures prior to the

on the Obligations; and (E) no Proceeds of the Obligations are invested in
“qualified student joaps” or “qualified mortgage loans” (as defined in Treasury
Regulations §1.150-1). .

(ifi)  If the value of a] Nonpurpose Investments allocated to the Gross
¢ Obligations exceeds the Universal Cap on a date as of which the
Universal Cap is determined such Nonpurpose Investments allocable to Gross

(€} Allocations 1o Expendityres, () In General Reasonable accounting -

methods for allocating fimds from different sources tq expenditures for the same

ME! 12582309v. 1
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Guarantees of the issue or payments for a Qualified Hedge; (D) interest on the
Obligations for a period commencing on the issue date and ending on the date that
is the later of three years from the issue date or one year after the date on which
the Projects are Placed in Service; (E) a Rebate Amount or Yield Reduction
Payment paid to the United States; (F) costs that are directly related to Capital
Expenditures financed by the issue that, in total, do not exceed 5 percent of the
Sale Proceeds of the Obligations; (G) principal or interest on the Obligations paid
from unexpected excess Sale Proceeds or Investment Proceeds; (H) principal or
interest on the Obligations paid from investment earnings on a reserve or
replacement fund that are deposited in a Bona Fide Debt Service Fund; (I) to pay -
for extraordinary, nonmrecurring items that are not customarily payable from
current revemues, such as casualty losses or extraordinary legal judgments in
amounts in excess of reasonable insurance coverage; (J) for payment of principal,
interest, or redemption prices on a Prior Issue; and (K) for a crossover Refunding
Issue, interest on that issue will be treated as spent to the extent that those
working capital expenditures exceed available amounts (as defined in Treasury
Regulations §1.148-6(d)(3)(iif)) as of that date.

(i)  Commingled Investment Earnings. Notwithstanding Subsection
2(c)(ii), investment eamnings on Sale Proceeds of the Obligations (other than
investment earnings held in a Refunding Escrow) may be allocated to
expenditures other than expenditures described in Subsection 2(c)(i), if the
investment earnings are commingled for the purpose of accounting for
expenditures with substantial tax or other substantial revenues from operations of
the Issuer and they are reasonably expected to be allocated (using any reasonable,
consistently applied accounting method) to expenditures for govemnmental
purposes of the Issuer within a period not to exceed six months from the date of

the commingling.

(d)  Allocations of Gross Proceeds to Investments. Upon the purchase or sale
of a Nompurpose Investment, Gross Proceeds of an issue will not be allocated to a
Payment for that Nonpurpose Invéstment in an amount greater than, or to a Receipt from
that Nonpurpose Investment in an amount less than, the Fair Market Value of the
Nonpurpose Investment (adjusted to take into account Qualified Administrative Costs
allocable to the investment) as of the purchase or sale date. -

(€  Allocation of Investments Held by a Commingled Fund. (i) In General.
All Payments and Receipts (including deemed Payments and Receipts) on investments
held by a Commingled Fund must be allocated among the different “investors” in the
fund not less frequently than as of the close of each fiscal period. This allocation must be
based on a consistently applied reasonable, ratable allocation method. Reasonable ratable
allocation methods include, methods that allocate these items in proportion to either (A)
the average daily balances of the amounts in the Commingled Fund from different
“investors” during a fiscal period; or (B) the average of the beginning and ending
balances of the amounts in the Commingled Fund from different investors for a fiscal
period that does not exceed one month, For purposes of this Subsection 2(e), the term
“investor” means each different source of funds invested in 2 Commingled Fund, A
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Commingled Fund May use any consistent fiscal period that does not exceed three
months,

) Expendityres Jrom a Commingled Fund. If a ratable allocation
method is used to allocate expenditures from the Commingled Fund, the same
ratable allocation method must be ygeq to allocate Payments and Receipts on
Imvestments in the Commingled Fund under this Subsection.

Commingled Fupd during the period since the Iast allocation, For purposes of this Subsection
the “fiscal year” of 5 Commingled Fund is the calendar year unless the Commingled Fyng adopts
another “fisca] year.” .

under the economic accrual method, using the same ‘ompounding interval and financia]
conventions used to compute the yield on the Obligations. Except as otherwise provided
in this Section 3, the yield on an investment allocated to the Obligations is the discount

ME1 12582309v



rate. The yield on a variable rate investment is determined in 2 manner comparable to the
determination of the yield on a variable rate issue of Tax-exempt Bonds for purposes of
section 148 of the Code. For purposes of the Investment Limitation described in the Tax
Certificate, the yield on investments made with Sale Proceeds of the Obligations or
investment earnings thereon that are subject to yield restriction will be computed
Separately from the yield on investments not subject to yield restriction.

(b)  Yield Reduction Payments to the United States. The yield on any
investments allocable to Sale Proceeds of the Obligations or investment eamings thereon
that qualified for one of the temporary periods described in the Tax Certificate, other than
Replacement Proceeds, may be calculated by taking into account any amount paid to the
United States in accordance with this Section 3(b), including any Rebate Amount, as a
Payment for that investment that reduces the yield on that investment. The yield on any
investments allocable to Sale Proceeds may be calculated by taking into account any
“Yield Reduetion Payments,” as described in this Section 3(b) (including any Rebate
Amount) as a Payment for that investment that reduces the yield on that investment.
Yield Reduction Payments include payments paid to the United States at the same time

and in the same manner as rebate amounts are required to be paid except:

()  No Yield Reduction Payments are required to be paid until 60 days
after the date on which the issue is o longer outstanding; and

(i)  For Yield Reduction Payments paid prior to the date on which the
Obligations are retired, the Issuer need not pay more than 75 percent of the
amount otherwise required to be paid as of the date to which the payment relates.

(©}  Valuation of Investments. The value of an investment (including a
Payment or Receipt on the investrent) on a date will be determined using one of the
following valuation methods consistently for all purposes of section 148 of the Code to
that investment on that date: : '

® A Plain Par Investment may be valued at its outstanding stated
principal amount, plus any accrued unpaid interest on that date,

(i) A Fixed Rate Investment may be valued at its Present Value on
that date.

(i)  Any investment may be valued at its Fair Market Value on that
date.

(d)  Fair Market Value. (i) In General. The Fair Market Value of an
investruent is the price at which a willing buyer would purchase the investment from a
willing seller in 2 bona fide, arm’s-length transaction, Fair Market Value generally is
determined on the date on which a contract to purchase or sell the Nonpurpose
Investment becomes binding. Except as otherwise provided in this Section, an
investment that is not of a type traded on an established securities market, within the
meaning of section 1273 of the Code, will not be considered acquired or disposed of for a
prive that is >mal to its Fair Market Value.
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() Direct United States T, reasury Obligations, The F air Market Value
of a United Stateg Treasury obligation that s purchased directly from the United
States Treasury is its purchase price,

(D) Certificate of Deposit, The purchase price of a certificate of
deposit that has a fixed interest rate, a fixeq bayment schedule, and g4 substantia)
penalty for early withdrawa] may be treated as jts Fair Market Value on the
purchase date if the yield on the certificate of deposit is not less than the yield op

Investment Contract for which 3 qualifying bid is made (determined pet of
broker’s fees); (D) the obligor on the Guaranteed Investment Contract provides a
written certification specifying all amounts that it is Paying (or expects to pay) to
third parties in connection with Supplying the Guaranteed Investment Contract;
and: (E) the Issuer retains the Bid Records with the bond documents until three

years after the last outstanding Obligation i redeemed,

(iv)  Yield Restricted Defeasance Escrow Frvestmens. The purchase

and (E) the Issuer retains the Bid Records with the bond documents until three
years after the last Obligation is redeemed.

(V) Materigl Financial Interest For purposes of Paragraphs (iii) and
(1v) the following Persons or entities are deemed to have 4 Materia] Financia]
Interest in the issue: (A) the lead underwriter ig g negotiated underwriting
transaction untj] 15 days after the jssye date; (B) any entity acting as a financia]
advisor with Tespect to the purchase of the Investment at the time the bid
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specifications are forwarded to potential providers; and (C) a Related Party to 2
provider that has a Material Financial Interest in the issue.

(vi) Bidding. If the Issuer invests any Gross Procesds of the
Obligations in a Guaranteed Investment Contract or purchases with Gross
Proceeds Yield Restricted Defeasance Escrow Investments, it will conduct, or will
have conducted on its behalf, a Bona Fide Solicitation. The Issuer will require the
agent to certify as to the bidding process as set forth in the form of Certificate of
Bidding Agent to be furnished by Bond Counsel, in the case of a Guaranteed
Investment Contract or in the case of Yield Restricted Defeasance Escrow

 Investments. If the bidding process is not conducted through an agent, the Issuer
itself will provide a similar certificate. The Issuer will file such certification
together with the Bid Records, with the documents relating to the Obligations. If
the Issuer wishes to invest Gross Proceeds of the Obligations in Certificates of
Deposit it will obtain from the provider a certification that the Certificate of
Deposit has a fixed rate, a fixed payment schedule and a substantial penalty for
-early withdrawal, and the yield on the certificate of deposit is not less than (A) the
yield on reasonably comparable direct Obligations of the United States and {B)
the- highest yield published by the provider and currently available from the
provider on reasonably comparable certificates of deposit offered to the public.

(¢)  Administrative Costs. Except for Qualified Administrative Costs, costs or
expenses paid, directly or indirectly, to purchase, carry, sell, or retire investments. will not
increase Payments made for investments and will not reduce Receipts from Investments.
Qualified Administrative Costs will increase the Payments for, or decrease the Receipts
from, investrnents. -

(f)  Record Keeping, The Issuer shall keep, or cause to be kept, accurate
records of the status of compliance of the Obligations with respect to compliance with the
expenditure requirements at the end of each 6-month period described in Section
4(a)(i)(C) hereof, The Issuer will keep, or cause to be kept, accurate records of each
investment it makes in Investment Property acquired, directly or indirectly, with Gross
Proceeds of the Obligations (other than revenues in 2 Bona Fide Debt Service Fund) and
each expenditure it makes with Gross Proceeds of the Obligations. Such records will
include all of the information necessary to compute the yield on each investment in
Investment Property to the Issuer, e.g., purchase price, nominal interest rate, dated date,
maturity date, type of property, frequency of periodic paymeants, period of compounding,
yield to maturity, amount actually or constructively received on disposition, disposition
date and evidence of the Fair Market Value of such property on the purchase date and
disposition date (or deemed purchase or disposition date) for each item of such
Investment Property.

4. Rebate Requirement.

(@)  Calculation of the Rebate Amount. In general, the Rebate Amount, as of
any date is the excess of the “future value.” as of that date, of all Receipts on Nonpurpose
Investments allocated to the Obligations over the “future value.” as of that date, of all
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interval and financia] conventions used to compute the yield on the Obligations,
Amounts earned o certain Gross Proceeds of the Obligations either may not be, or are
Dot required to be, takep into account in determining the Rebate Amount. The earnings
on Gross Proceeds excepted from the caleulation of the Rebate Amount include the
following:

Proceeds described in 4(a)(if) of this Section are not required to be taken into
account in determining the Rebate Amount - if requirements of Ha)(i)(B),
4@)({I)C) or 4(a)(i)D) of this Section are met with respect to such Gross
Proceeds, '

(A) - Special Rules, For Purposes of 4(2)(ii) of this Section the
following special ruleg will apply, -

D If any portion of the Obligations is treated as a
Separate Refinding Issue under Treasury Regulations §1.148-9(h),
that portion is treated as & separate issue,

(I  The only spending exception applicable o a
Refunding Issue is the 6-month Exception,

()  Solely for PUIposes of determining whether or not
the expenditure requirement has been met under the G-momp
Exception for a Refunding Issue, proceeds of the refunded jssye
that become Transferred Proceeds of the Reﬁmding Issue are, in
general, not treated ag “gross proceeds” of the Refunding Issue and

Refunding Issue under the 6-monzh Exception unless those
Transferred Proceeds are used in a manner that causes those
amounts to be excluded from g10ss proceeds under the special
definition described in 4(a)(ii)(A)(D{) of this Section. Transferred

V.18
ME 12582300v. |



ME1 12582309v.]

Procesds excluded from Gross Procesds for purposes of
determining whether or not the expenditure requirement has been
met are subject to rebate as proceeds of the Refinding Issue unless
an exception to rebate applied to those proceeds as proceeds of the
refunded issue,

(IV)  Proceeds of the refunded issue, which for other
purposes become Tramsferred Proceeds of the Obligations,
continue to be treated as unspent proceeds of the refunded issue for
purposes of applying the spending exceptions to an issue refimded
by the Obligations,

(V) If the refunded issue satisfies one of the spending
exceptions, the proceeds of the refunded issue that are excepted
from rebate under that spending exception are not subject to rebate
either as proceeds of the refunded issue or as Transferred Proceeds
of the Obligations.

(VD)  Expenditures for the governmental purpose of an
issue include payments for interest, but not principal, on the issue,
and for principal or interest on, another issue of obligations. The
preceding sentence does not apply for purposes of the 18-month
Exception and 2-year Construction Exception if those payments
cause the issue to be a Refunding Issue,

(VI) Any failure to satisfy the final spending Trequirement
of the 18-month Exception or the 2-year Construction Exception
described in 4(a)(ii}(D) of this Section is disregarded if the Issuer
exercises due diligence to complete the Project and the amount of
the failure does not exceed the lesser of (1) 3 percent of the Issue
Price of the Nonconstruction Issue in the case of the 18-month
Exception or the Construction Issue jn the case of the 2-year
Construction Exception or (2) $250,000.

(VIID) For purposes of this Section only, a Reasonably
Required Reserve or Replacement Fund also includes any fimd to
the extent. described in Treasury Regulations §1.148-5()(3)(D)(E) -
or (G).

(IX) Solely for purposes of determining whether the
expenditure requirements with Tespect to the 6-month Exception
(as described in Section 4(@)(E)BXD) and the 18-month Exception
(as described in Section 4@)ID(C)D) have been met, “gross
proceeds” does not include (1) amounts in a Bona Fide Debt
Service Fund; (2) amounts in a Reasonably Required Reserve or
Replacement Fund (as defined for purposes of this Section); (3)
amounts that, as of the date the Obligations are issued, are not
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Ieasonably expected to be Gross Proceeds but that become Gross
Proceeds after the epg of the 6-month spending period (or the
I-year spending period in the case of the Minor Portion) and the
third spending period i the case of the /8-monsh Exception; and
(4) amounts Tepresenting repayments of Grants financed by the

®B)  G-month Exception, Eamings with respect to Gross
Proceeds of 4 Nonconstruction Issye or the Refimding Issye (treated as
Separate issues) during the 6-month period beginning on the date of issue

the Minor Portion during the 1-year period beginning on the date of issue
of the Obligations (the “l-year spending period”) need not be taken into
account if:

(D) The “gross proceeds” (as defined in thig Section) of
the respective issue are allocated to expenditures for the
governmental purposes of the issue within the 6-month Spending
petiod, other than Grogs Proceeds not in €xcess of the Minor
Portion and such Minor Portion is allocated to expenditures for the

Sovernmental purposes of the issue within the. 1-year spending

(L)  The rebate requirement is met for amounts not
required to be spent within the 6-month Spending perjod

©)  I18-month Exception, Eamings with Iespect to Gross
Proceeds of the New Money Portion of the Obligations need not be taken
into account i

(D The “gross proceeds” (as defined in this Section)
are allocated to €xpenditures for g govemnmental purpose of the
New Money Portion of the Obligations in accordance with the
following schedule: (1) at least fifteen percent (15%) within 6
months; (2) at least SiXty percent (60%) within 12 months; and (3)
one hundred percent (100%) within 18 months (the “third spending
period”), The New Money Portion of the Obligations will not be
regarded as failing to satisfy the Spending requirement for the third
spending period as a resyjt of a Reasonable Retainage if the
Reasonable Retainage is afiocated to expenditures within 3¢

months of the issue date, '



(II)  The rebate requirement is met for all amounts not
required to be spent in accordance with the 18-month expenditure
schedule (other than earnings on a Bona Fide Debt Service Fund).

(II) Al of the “gross proceeds” (as defined in this
Section) of the New Money Portion of the Obligations qualify for
the initial temporary period under . Treasury Regulations
§1.148-2(e)(2).

(IV) No portion of the New Money Portion of the
Obligations is treated as meeting the exception from the rebate
requirement for certain proceeds used to finance comstruction
expenditures as provided in section 143(5(4)(C) of Code and
Treasury Regulations 1.148-7(e), as described in (D) of this
Section.

D) 2-year Construction Exception. Amounts eamned o Gross
Proceeds which are Available Construction Proceeds of a Construction
Issue are not required to be taken into account if Available Construction
Proceeds of the Construction Issue are allocated to expenditures for the
governmental purposes of the Construction Issue in accordance with the
following schedule: (I) 10 percent or more within six months after the date
of issue of the New Money Portion of the Obligations; (TT) 45 percent or
more within 1 year after the date of issue of the New Money Portion of the
Obligations; (II) 75 percent or more within 18 months after the date of
issue of the New Money Portion of the Obligations; and (V) 100 percent
within 2 years after the date of issue of the New Money Portion of the
Obligations (the “fourth spending period”). The Construction Issue will
not be regarded as failing to sa isfy the spending requirement for the
fourth spending period as a ‘result of unspent amounts for Reasonable
Retainage if those amounts are allocated to expenditures within 3 years of
the issue date. '

the last maturity of the Obligations).

() Rebate Payments. The Issuer will pay the Rebate Amount to the United
States no later than 60 days 2{zr the Computation Date. Payment of a Rebate Amount
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will be filed with th

¢ Internal Revenye Service Center, Ogden, Utah 84201 Payment of a
Rebate Amoupt wil :

1 be accompanied by Form 8038-T,
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